N 





UNIVERSITY OF KASHMIR 

library 


This book should be returned on or before the last date 
stamped above. An over-due charge of 10/20 Paise will be 
levied for each day. if the book is kept beyond that date 



Posi itox J?^'] 

Pbonr.:~ 




_ ’ = -V CourtsJ 


V") 1 






0 


.tUC JAMMU & KASHMIR UNIVERSITY 

UBRARY. 

DATELOAND 

Class No._Book No_ 

Vol.__ Copy 

AccessioD No. 








.rtlL JAMMU & KASHhnR UNIVERSITY 

LIBRARY. 


DATE LOAND 

Class No- _ _Book No_ 

Vol_ _Copy_ 

Accession No.__ __ 


THE LAW 
OF CIVIL 
PROCEDURE 


Procedure ,s but the machinery of law after all-the 
channel and means whereby law is administered and 
justwe reached, ft strangely departs from Us prop<>r 
office where in place of facilitating, it is permitted to 
obstruct and even to extinguish the legal rights and is 
made to govern whene it ought to subserve.” 

—Lord Penzance 

"Law would he a .strange scUnce if it rested solely 
Upon Cases. ^ 

—Lord Mansfield 


BY THE SAME AUTHOR 

LAW OF EVIDENCE 

THIS LEGAL CLASSIC EVEN NOW REFERRED TO IN THE PRIVY 
COUNCIL & WHEN PRECEDENTS ARE WANTING THE COURT 

DEPENDS ON SARKAR 

LORD RADCLIFEE of the Privy Council in an appeal from Ceylon {R v 
Ramaswamy, 1964, 3 WLR 632 at p639):—“Thus in the 6th Ed of Sarkar on Evidence, 
published in 1939 (a significant date, as will appear later), it was stated at p246: The 
general rule that statements made by an accused to the police during an investigation 
cannot be proved does not affect the special exception in s 27. Statements admissible 
under this section can still be proved.’' 

MACK J, in Re Raniaxwami Reddiar, AIR 1953 Mad 138 p 141 : — 

"Sarkar in his Law of Evidence, 8th Edn p241 has an interesting commentary on 
the effect of the Privy Council decision Nazir Ahmad w K E, \1 Lah 629 PC-and on the ^ 
extent to which previous decisions have been affected by that decision. We find ourselves 
in complete agreement with the following observations of his: ^ 

it may however be observed that s 164 Cr P Code.recording his 

confession’. 

This being in accordance with our opinion, we would like to give it judicial 
endorsement. We are also in agreement with his further opinion to the following effect: — 

‘Admission of guilt or of an incriminating fact may be made by an accused.as 

an extra-judicial confession to a third person or an admission under s2r.“ 


12th Ed 1971 
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PREFACE 


To The Fifth Edition 


The last edition of the book consisting of several thousand copies was 
published in the year 1963 and sold out in three years’ time. Numerous 
enquiries for a fresh edition were received and the readers are obvioiusly entitled 
to demand an explanation for the delay. The author was working on the book 
and had not the author unfortunately passed away in the year 1966 this edition 
would most certainly have come out in the year 1967. 

The introduction of comprehensive bill for amendment of the Code in the 
Rajya Sabha in 1968 induced the present editors to think it more expedient 
to attend to the author’s Law of Evidence first. The bill however lapsed m 
1970 with the dissolution of the Parliament. 


After bringing out 12th edition of Law of Evidence in 1971 the present 
editors could take up revision of this work in hand. Although the present 
editors had the advantage to use notes left by the author they had to go throug 
all the reported cases of the last 9 years. The commentaries of many sections 
had to be rewritten in view of many Supreme Court decisions and important 
decisions of many High Courts. In this portion of the book there has been an 

addition of 132 pages. 


As in the previous editions the amendments made to the Order portion by 
the various High Courts have been given below the rules concerned. In order t a 
amendments made by the different High Court may never be missed when 
considering the applicability or otherwise of the text of the rules m the original 
Code, capital letters have been introduced within brackets in the body ot he 

rules of the original Code at the relevant places AP 

High Courts concerned. These letters A (for Allahabad), As (for ’ 

(for Andhra Pradesh) B (for Bombay), C (for Calcutta), D (for ), 
Gujarat), K (for Kerala), M (for Madras), My (for Mysore) Or 

P (for Patna), Pu (for Punjab), and so on are intended concerned, 

the original rules of the Code have been amended by the High Courts 

The present editors would be grateful if readers coming across any error or 
omission bring it to their notice. 


Calcutta 

1st October, 1972 


PRABHAS C. SARKAR 
SUDIPTO SARKAR 


THE CODE OF CIVIL PROCEDURE, 1908 

(ACT V OF 1908) 



Preliminary 


Secs 

!. Short tide, commencement and extent. 

2. Definitions. 

3. Subordination of Courts. 

4. Savings. 

5. Application of the Code to Revenue Courts. 

6. Pecuniary jurisdiction. 

7. Provincial Small Cause Courts. 

8. Presidency Small Cause Courts. 



PART I 


SUITS IN GENERAL 


Jurisdiction of the Courts and res judicata . 

Courts to try all civil suits unless barred. 

Stay of suit. 

Res judicata. 

Bar to further suit. 

When foreign judgment not conclusive. 

Presumption as to foreign judgments. 


Place of Suing 

Court in which suits to be instituted. 

Suits to be instituted where subject-matter situate. 

Suits for immovable property situate within jurisdiction of different Courts. 

Place of institution of suit where local limits of jurisdiction of Courts are uncertain, 
ouits tor compensation for wrongs to person or movables 

oLt'tionl*in-Sn'" 

General power of transfer and withdrawal. 

Power of [State Government] to transfer suits. 



Institution of suits. 


Institution of Suits 


Summons and Discovery 


'Summons to defendants. 

Service of summons where defendant resides 
Service of foreign summonses. 

Power to order discovery and the like. 
Summons to witness. 

Penalty for default. 


in another [State]. 


33. Judgment and decree. 


Judgment and Decree 


34. Interest. 


Interest 
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Secs 

'^5. Costs. 

35A. Compensatory costs in 


Costs 

respect of false or vexatious claims or defences. 


PART n 

EXECUTION 


Generai. 

^ 36. Application to orders. 

37. Definition of Court which passed a decree. 

Courts by which Decrees may be Executed 

38. Court by which decree may be executed. 

39. Transfer of decree. 

40. Transfer of decree to Court in another [State]. 

41. Result of execution-proceedings to be certified. 

42. Powers of Court in executing transferred decree. 

43. [Execution of decrees passed by Civil Courts in places to which this Code does 

, not extend]. 

^ 44. [Execution of decrees passed by Revenue Courts in places to which this Code does 

not extend]. 

44A. Execution of decrees passed by Courts in reciprocating territory. 

45. Execution of decrees in foreign territory. 

46. Precepts. 


. Questions to be Determined by Court Executing Decree 

^1 47. Questions to be determined by the Court executing decree. 

Limit of Time for Execution 

48. Execution barred in certain cases. 

Transferees and Legal Representatives 

49. Transferee. 

50. Legal representative. 


Procedure in Execution 

51. Powers of Court to enforce execution. 

52. Enforcement of decree against legal representative. 

53. Liability of ancestral property. 

54. Partition of estate or separation of share. 

Arrest and Detention 

55. Arrest and detention. 

56. Prohibition of arrest or detention of women in execution of decree for money. 

57. Subsistence-allowance. 

58. Detention and release. 

59. Release on ground of illness. 

Attachment 

60. Property liable to attachment and sale in execution of decree. 

61. Partial exemption of agricultural produce. 

62. Seizure of property in dwelling-house. 

63. Property attached in execution of decrees of several Courts. 

64. Private alienation of property after attachment to be void. 

Sale 

65. Purchaser’s title. 

66. Suit against purchaser not maintainable on ground of purchase being on behalf 

of plaintiff. 
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67. Power for (State Government] to make rules as to sales of land m execution of 

decrees for payment of money. 

Delegation to Collector of Power to Execute Decrees against 

Immovable Property 

68. Power to prescribe rules for transferring to Collector execution of certain decrees. 
[Omitted in India by Act 66 of 1956]. 

69. Provisions of Third Schedule to apply. [Omitted in India by Act 66 of 1956]. 

70. Rules of procedure. [Omitted in India by Act 66 of 1956]. 

Jurisdiction of Civil Courts barred. [Omitted in India by Act 66 of 1956]. 

71. Collector deemed to be acting judicially. [Omitted in India by Act 66 of 1956]. 

72. Where Court may authorize Collector to stay public sale of land. [Omitted in India 

by Act 66 of 1956]. 

\ 

Distribution of Assets 

73. Proceeds of execution-sale to be rateably distributed among decree^holders. 

Resistance to Execution 

74. Resistance to execution. 

PART in 

INCIDENTAL PROCEEDING'S 

Commissions 

75. Power of Court to issue commissions. 

76. Commission to another Court. 

77. Letter of request. 

78. Commissions issued by foreign Courts. 

PART IV 

SUITS IN PARTICULAR CASES 

Suits by or against the Government or Public Officers in 

Their Official Capacity 

79. Suits by or against Government. 

80. Notice. 

81. Exemption from arrest and personal appearance. 

82. Execution of decree. 


Suits by Aliens and by or against Foreign Rulers, 

[Ambassadors and Envoys]. 

83. When aliens may sue. 

84. When foreign States may sue. 

'’'TreigrlulLfto prosecute or defend [on 

87 Rulers. Ambassadors and Envoys]. 

B7A ‘o suits]- 

87A. [Definitions of “foreign State” and “Ruler”]. 

Suits against Rulers of former Indian States 

87B. [Application of sections 85 and 86 to Rulers of former Indian States]. 

Interpleader 

88. Where interpleader-suit may be instituted. 


[on behalf of 


PART V 

SPECIAL PROCEEDINGS 
Arbitration 

89. Arbitration. [Repealed by the Act 10 of 1940\, 
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Special Case 

90. Power to state case for opinion of Court. 

Suits Relating to Public Matters 

91. Public nuisances. 

92. Public charities. 

93. Exercise-of powers of Advocate General outside Presidency-towns. 

PART VI 

SUPPLEMENTAL PROCEEDINGS 

94. Supplemental proceedings. 

95. Compensation for obtaining arrest, attachment or injunction on insufficient grounds. 

PART vn 

APPEALS 

4 

Appeals from Original Decrees 

96. Appeal from original decree. 

97. Appeal from final decree where no appeal from preliminary decree. 

98. Decision where appeal heard by two or more Judges. 

99. No decree to be reversed or modified for error irregularity not affecting merits 

or jurisdiction. 

Appeals from Appellate Decrees 

JlOO. Second appeal. 

7101. Second appeal on no other grounds. 

1 102. No second appeal in certain suits. 

Uo3. Power of High Court to determine issues of fact. 

Appeals from Orders 

104. Orders from which appeal lies. 

105. Other orders. 

106. What Courts to hear appeals. 

General Provisions Relating, to Appeals 

107. Powers of Appellate Court. 

108. Procedure in appeals from appellate decrees and orders. 

Appeals to the Supreme Court 

109. When appeals lie to the Supreme Court. 

110. Value of subject-matter. 

111. Bar of certain appeals. [Omitted in India by I AO 1950]. 

IIIA. Appeals to Federal Court. [Omitted by s2 of Act 21 of 1941]. 

112. Savings. 


PART V 





REFERENCE, REVIEW AND REVISION 

113. Reference to High Court. 

114. Review. 

115. Revision. 

PART IX 

SPECIAL PROVISIONS RELATING TO THE [HIGH COURTS 
NOT BEING THE COURT OF A JUDICIAL COMMISSIONER] 

116. Part to apply only to certain High Courts. 

117. Application of Code to High Courts. 

118. Execution of decree before ascertainment of costs. 
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Secs 

119. Unauthorized persons not to address Court. 

120. ProvisionvS not applicable to High Court in original civil jurisdiction. 

PART X 
RULES 

121. Effect of rules in First Schedule. 

122. Power of certain High Courts to make rules. 

123. Constitution of Rule Committees in certain (States]. 

124. Committee to report to High Court. 

125. Power of other High Courts to make rules. 

126. Rules to be subject to approval. 

127. Publication of rules. 

128. Matters for which rules may provide. 

129. Power of High Courts to make rules as to their original civil procedure. 

130. Power of other High Courts to make rules as to matters other than procedure. 

131. Publication of Rules. 


PART XI 


MISCELLANEOUS 


132. Exemption of certain women from personal appearance. 

133. Exemption of other persons. 

134. Arrest other than in execution of decree. 

135. Exemption from arrest under civil process. 

135A. Exemption of members of legislative bodies from arrest and detention under civil 

process. 


136. 

137. 

138. 

139. 

140. 

141. 

142. 

143. 

144. 

145. 

146. 

147. 

148. 

149. 

150. 

151. 

152. 

153. 

154. 

155. 

156. 

157. 

158. 


Procedure where person to be arrested or property to be attabhed is outside district. 
Language of subordinate Courts. 

Power of High Court to require evidence to be recorded in English. 

Oath on affidavit by whom to be administered. 

Assessors in causes of salvage, etc. 

Miscellaneous proceedings. 

Orders and notices to be in writing. 

Postage. 

Application for restitution. 


Enforcement of liability of surety. 

Proceedings by or against representatives. 

Consent or agreement by persons under disability 
Enlargement of time. 

Power to make up deficiency of court-fees. 

Transfer of business. 

Saving of inherent powers of Court. 

Amendment of judgments, decrees or orders. 

General power to amend. 

Saving of present right of appeal. [Omitted in India by Act 48 of 19521 


Continuance of orders under repealed enactments. 

Reference to Code of Civil Procedure and other repealed enactments 


THE FIRST SCHEDULE 

ORDER I 


Rules 


Parties to Suits 


1. Who may be joined as plaintiffs. 

2. Power of Court to order separate trials. 

3. Who may be joined as defendants. 

4. Court may give judgment for or against one or more of 


joint parties. 
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Rules 

5. Defendant need not be interested in all the relief claimed. 

6. Joinder of parties liable on same contract. 

7. When plaintiff in doubt from whom redress is to be sought. 

8. One person may sue or defend on behalf of all in same interest. 

9. Misjoinder and non-joinder. 

10. Suit in name of wrong plaintiff. 

Court may strike out or add parties. 

Where defendant added, plaint to be amended. 

11. Conduct of suit. 

12. Appearance of one of several plaintiffs or defendants for others. 

13. Objections as to non-joinder or misjoinder. 

ORDER II 
Frame of Suit 

1. Frame of suit. 

2. Suit to include the whole claim. 

Relinquishment of part of claim. 

Omission to sue for one of several reliefs. 

3. Joinder of causes of action. 

4. Only certain claims to be joined for recovery of immovable property. 

5. Claims by or against executor, administrator or heir. 

6. Power of Court to order separate trials. 

7. Objections as to misjoinder. 

ORDER III 

Recognized Agents and Pleaders 

1. Appearances, etc may be in person, by recognized agent or by pleader. 

2. Recognized agents, 

3. Service of process on recognized agent. 

4. Appointment of pleader. 

5. Service of process on pleader. 

6. Agent to accept service. 

Appointment to be in writing and to be filed in Court 



ORDER IV 

histitution of Suits 

Suit to be commenced by plaint. 

Register of suits. 


Summons. 



ORDER V 

Issue and Service of Summons 
Issue of Summons 


Copy or statement annexed to summons. 

Court may order defendant or plaintiff to appear in person. 

No party to be ordered to appear in person unless resident within certain limits. 
Summons to be either to settle issues or for final disposal. 

Fixing day for appearance of defendant. 

'Summons to order defendant to produce documents relied on by him. 

On issue of summons for final disposal, defendant to be directed to produce his 
witnesses. 


Service of Summons 

Delivery or transmission of summons for service. 

Mode of service. 

Service on several defendants. 

Service to be on defendant in person when practicable, or on his agent. 
Service on agent by whom defendant carries on business. 

Service on agent in charge in suits for immovable property. 
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Rules 

15. 

16. 

17. 

18. 

19. 

20 . 


20A. 

21 . 

22 . 

23. 

24. 

25. 

26. 

27. 

28. 

29. 

30. 


Where service may be on male member of defendant’s family. 

Person served to sign acknowledgment. h*. found 

Procedure when defendant refuses to accept service, or cannot be found. 

Endorsement of time and manner of service. 

Examination of serving officer. 

'Substituted service. 

Effect of substituted service. . c , 

Where service substituted, time for appearance to be fixed. 

Service of summons by post. . 

Service of sumiltons where defendant resides within jurisdiction of another Court. 
Service, within Presidency-towns, of summons issued by Courts outside. 

Duty of Court to which summons is sent. 

Service on defendant in prison. 

Service where defendant resides out of [India] and has no agent. 

Service in foreign territory through Political Agent or Court. 

Service on civil public officer or on servant of railway company or local authonty 
Service on soldiers, sailors or airmen. 

Duty of person to whom summons is delivered or sent for service. 

Substitution of letter for summons. 


ORDER VI 


Pleading generally 

1. Pleading. 

2. Pleading to state material facts and not evidence. 

3. Forms of pleading. 

4. Particulars to be given where necessary. 

5. Further and better statement, or particulars. 

6. Condition precedent. 

7. Departure. 

8. Denial of contract. 

9. Effect of document to be stated. 

10. Malice, knowledge, etc. 

11. Notice. 

12. Implied contract, or relation. 

13. Presumptions of law. 

14. Pleading to be signed. 

15. Verification of pleadings. 

16. Striking out pleadings. 

17. Amendment of pleadings. 

18. Failure to amend after order. 


ORDER Vll 


Plaint 

1. Particulars to be contained in plaint. 

2. In money suits. 

3. Where the subject-matter of the suit is immovable property. 

4. When plaintiff sues as representative. 

5. Defendant’s interest and liability to be shown. 

6. Grounds of exemption from limitation law. 

7. Relief to be specifically stated. 

8. Relief founded on separate grounds. 

9. Procedure on admitting plaint. 

Concise statements. 

10. Return of plaint. 

Procedure on returning plaint. 

11. Rejection of plaint. 

12. Procedure on rejecting plaint. 

13. Where rejection of plaint does not preclude presentation of fresh plaint. 

Documents relied on in plaint 

14. Production of document on which plaintiff sues. 

List of other documents. 
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15. 

16. 

17, 

18. 


statement in case of documents not in plaintiff’s possession or power. 
‘Suits on lost negotiable instruments. 

Production of shop-book. 

Original entry to be marked and returned. 

Inadmissibility of document not produced when plaint filed. 



ORDER VIII 

Written Statement and Set-off 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 

9. 

10 . 


1 . 

2 . 

3. 

4. 

5. 

6 . 


7. 

8 . 

9. 

10 . 
11 . 
12 . 


Written statement. , . , 

New facts must be specially pleaded. 

Denial to be specific. 

Evasive denial. 

Snecific denial. . . , 

pLticulars of set-off to be given in written statement. 

Effect of set-off. 

Defence or set-off founded on separate grounds. 

New ground of defence. 

Sedure"^when‘^*p"any fails to present written statement called for by Court. 

ORDER IX 

Appearance of parties and Consequence of Non-appearance 

ssf k; “.r Xo':. 

to pay costs, ^ 

Where neither party appears, suit to be dismissed. 

Plaintiff may bring fresh suit or Court may restore suit to file. 

Sismissal of suit where plaintiff, after summons returned unserved, fails for three 

months to apply for fresh summons. 

Procedure when only plaintiff appears. 

When summons duly served. 

When summons not duly served. 

rced”hem or^Toi adjourned hearing and assigns good 

cause for previous non-appearance. 

Procedure where defendant only appears. 

Decree against plaintiff by default bars fresh suit. i i ■ t frc 

Sure caL of non-attendance of one or more of 

to appear in person. 


13. 

14. 


Setting aside Decrees ex parte. 

Setting aside decree ex parte against defendant. 

No decree to be set aside without notice to opposite party 


ORDER X 

Examination of Parties by the Court. 

1. Ascertainment whether allegations in pleadings are admitted or denied 

2. Oral examination of party, or companion of party. 

3. 'Substance of examination to be written. 

4. Consequence of refusal or inability of pleader to answer. 

ORDER XI 

Discovery and Inspection. 

1. Discovery by interrogatories. 

2. Particular interrogatories to be submitted. 

3. Costs of interrogatories,. 
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Rules. 

4. Form of interrogatories. 

5. Corporations. 

6. Objections to interrogatories by answer. 

7. Setting aside and striking out interrogatories. 

X. Affidavit in answer, filing. 

9. Form of affidavit in answer. 

10. No exception to be taken. 

11. Order to answer or answer further. 

12. Application for discovery of documents. 

13. Affidavit of documents. 

14. Production of documents. 

15. Inspection of documents referred to in pleadings or affidavits. 

16. Notice to produce. 

17. Time for inspection when notice given. 

18. Order for inspection. 

19. Verified copies. 

20. Premature discovery. 

21. Non-compliance with order for discovery. 

22. Using answer to interrogatories at trial. 

23. Order to apply to minors. 


ORDER XII 
Admissions. 

1. Notice of admission of case. 

2. Notice to admit documents. 

3. Form of notice. 

3A. Power of Court to record admission. 

4. Notice of admit facts. 

5. Form of admissions. 

6. Judgment on admissions. 

7. Affidavit of signature. 

8. Notice to produce documents. 

9. Costs. 


!. 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 

n. 


ORDER XIII. 

Produdion. Impounding and Return of Documents. 

Documentary evidence to be produced at first hearing 
tttect on non-production of documents. 

Rejection of irrelevant or inadmissible documents 
Endorsements on documents admitted in evidence. 

Endorsements on copies of admitted entries in books, accounts and records 

rejected as inadmissible in evidence 

Court ^mfv fof rejected documents. 

Court may order any document to be impounded. 

Return of admitted documents. 

Provi‘sirn7a?"o focumenK Courts, 

revisions as to documents applied to material objects. 


1. 

2 . 

3. 

4. 

5. 

6. 
7. 


ORDER XIV. 

Settlement of Issues and Determination of Suit on Issues of Law or 

on issnes agreed upon. 

Framing of issues. 

Issues of law and of fact. 

Materials from which issues may be framed 

?o°:e‘ To ^am^n^ld'^Srout: 

CoTrl!°Tf fatfsficVthaT aTrTcmtnT®wTTxecmer‘-^‘' 

judgment. executed m good faith, may pronounce 
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ORDER XV. 


Disposal of the Suit at the first hearing. 


Rif-es. 

1. Parties not at issus. 

2. One of several defendants not at issue. 

3. Parties at issue. 

4. Failure to produce evidence. 


ORDER XVI. 

Summoning and Attendance of Witnesses. 

1. ‘Summons to attend to give evidence or produce documents. 

1 A. Production of witnesses without summons through Court. 

2. Expenses of witness to be paid into Court on applying for summons. 

Experts. 

Scale of expenses. 

3. Tender of expenses to witness. 

4. Procedure where insufficient sum paid in. 

Expenses of witnesses detained more than one day. 

5. Time, place and purpose of attendance to be specified in summons. 

6. Summons to produce document. 

7. Power to require persons present in Court to give evidence or produce document. 

8. Summons how served. 

9. Time for serving summons. 

10. Procedure where witness fails to comply with summons. 

11. If witness appears, attachment may be withdrawn. 

12. Procedure if witness fails to appear. 

13. Mode of attachment. 

14. Court may of its own accord summon as witnesses strangers to suit. 

15. Duty of persons summoned to give evidence or produce document. 

16. When they may depart. 

17. Application of rules 10 to 13. 

18. Procedure where witness apprehended cannot give evidence or produce document. 

19. No witness to be ordered to attend in person unless resident within certain limits. 

20. Consequence of refusal of party to give evidence when called on by Court. 

21. Rules as to witnesses to apply to parties summoned. 


ORDER XVII. 

Adjournments. 

1. Court may grant time and adjourn hearings. 

Costs of adjournment. 

2. Procedure if parties fail to appear on day fixed. 

3. Court may proceed notwithstanding either party fails to produce evidence, etc. 


ORDER XVIIl. 

Hearing of the Suit and Examination of Witnesses. 

1. Right to begin. 

2. Statement and production of evidence. 

3. Evidence where several issues. 

4. Witnesses to be examined in open Court. 

5. How evidence shall be taken in appealable cases. 

6. When deposition to be interpreted. 

7. Evidence under section 138. 

8. Memorandum when evidence not taken down by judge. 

9. When evidence may be taken in English. 

10. Any particular question and answer may be taken down. 

11. Questions objected to and allowed by Court. 

12. Remarks on demeanour of witnesses. 

13. Memorandum of evidence in unappealable cases. 

14. Judge unable to make such memorandum to record reasons of his inability. 
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15. Power to deal with evidence taken before another Judge. 

16. Power to examine witness immediately. 

17. Court may recall and examine witness. 

18. Power of Court to inspect. 


ORDER XIX 
Affidavits. 

1. Power to order any point to be proved by affidavit. 

2. Power to order attendance of deponent for cross-examination. 

3. Matters to which affidavits shall be confined. 

ORDER XX 

Judgment and Dccrtse. 

1. Judgment when pronounced. 

2. Power to pronounce judgment written by Judge's predecessor, 

3. Judgment to be signed. 

4. Judgments of Small Cause Courts. 

Judgments of other Courts. 

5. Court to state its decision on each issue. 

6. Contents of decree. 

7. Date of decree. 

8. Procedure where Judge has vacated office before signing decree. 

9. Decree for recovery of immovable property. 

10. Decree for delivery of movable property. 

11. Decree may direct payment by instalments. 

Order, after decree, for payment by instalments. 

12. Decree for possession and mesne profits. 

13. Decree in administration suit. 

14. Decree in pre-emption-suit. 

15. Decree in suit for dissolution of partnership. 

16. Decree in suit for account between principal and agent. 

17. Special directions as to accounts. 

18. Decree in suit for partition of property or separate possession of a share therein. 

19. Decree when set-off is allowed. 

Appeal from decree relating to set-off. 

20. Certified copies of judgment and decree to be furnished. 
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CODE OF CIVIL PROCEDURE 

ACT No, V of 1908^ 

\21st March, 1908'] 

An Act to consolidate and amend the laws relating to the Procedure of 

the Courts of Civil Judicature. 


W HEREAS it is expedient to consolidate and amend the laws relating to 
the procedure of the Courts of Civil Judicature; It is hereby enacted 
as follows: — 


PRELIMINARY 

1. Short title, commencement and extent. —(7) This Act may be cited as 
the Code of Civil Procedure, 1908. 

(2) It shall come into force on the first day of January, 1909. 

(i) ^ [It extends^ to the whole of India except— 

(n) the Tribal Areas in the State of Assam; 

{h) save as hereinafter provided, the Scheduled areas in the ^ [State of 
Andhra as it existed immediately before the '1st November, 1956 
and in the State of Madras]; 

(c) the State of Jammu and Kashmir; ® 

id) ^ 

Provided that sections 36 to 43 and Order XXXIV in the First Schedule 
shall extend also to ® [ * * * ] the East Godavari, West Godavari and 

Visakhapatnam Agencies in the '[State of Andhra Pradesh], and section 48 
shall extend also to the said Agencies.] 

Bangladesh & Pakistan: For sub-sec (i) read: 

“(3). It extends to whole of Bangladesh or Pakistan.” 

Principles of Construction. The preamble indicates that the object is to consolidate 
the law relating to Civil Procedure. The very object of consolidation is to collect the 


1. For Statement of Objects and Reasons, see Gazette of India. 1907 Pt V p 179; 

for Report of Select Committee, see ibid, 1908 Pt V p 35 and for Proceedings in Council 

see ibid. 1907 Pt VI pl35 and ibid, 1908 pp 8, 12 and 212. 

2. Subs by C P Code (Am) Act 2 of 1951 s2. 

3. The Code has been extended to the Union Territories of— 

(i) Goa, Daman and Diu by Act 30 of 1965 s3 with effect from 15-6-1966. 

(ii) Laccadive, Minicoy and Aminidivi Islands by Reg 8 of 1965 s 3(/) and Sch 

with effect from 1-10-1967. 

(iii) Pondicherry by Act 28 of 1968 s3(i) and Sch with effect from 5-9-1968. 

(iv) Dadra and Nagar Heveli by Reg 6 of 1963 with effect from 1-7-1965. 

4. Subs by Andhra Pradesh ALO 1957. 

5. The word “and” at the end of clause (c) and clause (d) ‘‘the Union territory of 
Manipur” omitted by Union Territories (Laws) Am Act 68 of 1956. 

_6. The words ‘‘the Amindivi Islands and” omitted by Reg 8 of 1965 s3n) and Sch. 
Ammdjvi Islands now form part of the Union Territory of Laccadive, Minicoy and 
Amindivi Islands to which the Code is extended uy the said Regulation. 

7. Subs for ‘‘State of Madras” by Madras ALO 1954 and ALO No 2 of 1956. 
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statutory law bearing upon a particular subject and to bring it down to date. A 
consolidating statute should not be construed according to the state of things existing at 
the time of the previous Acts. The proper course is to examine the langauge of such 
a statute and to ask what is its natural meaning uninfluenced by any considerations 
derived from the previous state of the law [Ae/fn/ir Geiil v Premlal^ 22 C 788* 798 PC; 
Bank of E/zg v Vof^liano, 1891 AC 107; Narendra v Kamal, 23 C 563, 571 PC]. 
Preexisting law can be referred to in case of doubt or ambiguity [Nilmani v Sati, 25 
CVVN 230; Secy of S \ Mask & Co., 44 CWN 709 PC; Offi Rec v Muriaza, 54 A 616]. 
The preamble cannot be used to control or qualify precise and unambiguous language of 
the enactment, but it may be useful when there is any doubt or ambiguity [Tribhuban v 
Union. AI970 SC 540; Sdal v Dchmncy. 20 CWN 1158; Bhola v Kausilla, A1932 A 617; 
Corpn V Arnn, 38 CWN 917]. 


The provisions of a statute must be properly and strictly construed [Rama Reddy v 
V V Giri, A197I SC 1162]. When the language is clear and explicit, the court must 
give effect to it whatever may be the consequences [Vachar & Sons Ltd \ L S of 
Compositors. 1913 AC 107, 117]. An Act should be interpreted according to the plain 
meaning of the language used [Bank of Eng v Vai^Hano. ante; Balkaran v Gobind, 12 
A 129] unless there is ambiguity or anomaly [S S Rly v Workers Union, A1969 SC 
513] and the court will not be justified in supplying deficiences in the Act [Janapada 
Sahha V C P Syndicate, A197I SC 57; New Savan &c v CIT, A1969 SC 1062]. The 
primary duty is to give effect to the intention of the Legislature as expressed in the 
words and no outside consideration can be called in aid to find that intention [New 
Pieceqoods &c v Commrs I T, A1950 SC 165: 1950 SCR 553]. The intention cannot be 
gathered from what the Legislature failed to say [Amali*amated Electricity Co v Ajm^f 
Man. A1969 SC 227]. The question is not what the Legislature meant, but what its 
language meant, ic what the Act has said that it meant [Sardar v R^eUt, A1944 L 266 
FB; Govindasami v Perumal. A1927 M 327]. Where language itself is not clear the 
legislative intent is to be gathered from the provisions read as a whole together with 
the purpose of the enactment bearing in mind the malady which was designed to cure 
r5i/rt V S. AI969 A 342 FB] and where apparent meaning leads to injustice, absurdity 
or meaningless discrimination, courts should endeavour to discover true meaning which 
would avoid these results [Ponnamma v Padmanabhan, A1969 K 163 FB]. When a 
statute leads to absurdity, hardship or injustice, presumably not intended, a construction 
may be put upon it modifying the meaning of the words and even the structure of the 
sentence [S v Azad Bharat &c. A1967 SC 276; Tirath v Dachittar, A1955 'SC 830: 1955, 
2 SCR 457, 464]. Statute is to be interpreted in furtherance of policy for which it was 
enacted only where the language is not clear [Jainarain v Kishan, A1969 SC 1165], 
When a statute is capable of two constructions, that one which will uphold it rather 

invalidate it should be accepted [Anandji \ S P Kastnre AI968 
Sr 565; Advance Ins Co v Gnrndasmal, AI970 SC 1126]. 


When the word “shall” is used the question whether a particular provision of a 
statute IS mandatory or merely directory depends upon the facts of each case and the 
object of the statute [Hiralal v Rampadarath. A1969 SC 244]. Sometimes “and” is to 

ScT 45 or intention of the legislature v S. A1968 


Where the legislature uses a legal term which has received judicial interpretation the 
court must assume as judicially interpreted [Ahmed v CWT^ AI917 SC 1961]. Subsequent 
Act docs not afford any guidance for meaning of earlier Act unless both are law^ on 
the same subject and earlier Act is ambiguous [ITO v Maniram, AI969 SC 543]. Where 
the meaning of an enactment is obscure, the court may apply the principle •‘optima lecum 
wteipres est consuetiido le contemporary construction which have been put by the 

wV// 1c ^ msT ^ ^ '' 

.r ‘hose which arc merely declaratory 

or which relate only to matters of procedure or of evidence, are prima facie pro p^cUvT 

and retrospect.ve effect ,s not to be given to them unless, by express wordT o^ ne^essaw 

unphcation It appears that this was the intention of the legislature [ITO v Nailar, A19M 

prospective and does not interfere wi^h existing V' 

;; s,„=, 

dealing merely with procedure has rctrosnertiv/' * r 40 rB|. Statute 

[Delhi C &Cov IT Com 32 CVW 234 PC 

i.om, M CWN 234 PC; Sh,v Bhaswan v Onkarmol, AI952 B 3651. 
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Retrospective operation explained [Sukhrom v Horbhcji, A)969 SC 1114]. Enactments 
dealing with procedure apply to pending actions unless a contrary intention is expressed 
[In re Tripura M Bank, 54 CWN 262]. 

Statement of Objects and Reasons in draft bill cannot be referred to in interpreting 
statutes [Shantanand v Basudeva, 52 A 619; Zemindar v Chidambaram, 43 M 675; 
Midnapore Z Co y Chandra, 47 CWN 733]. Court cannot construe the Constitution on 
the basis of statement of objects and reasons [Vajravelu v Spl Dy Collr, A1965 SC 1017]. 
So also proceedings of Legislature [Admnr Grid v Premlal, ante; Shidramappa v Neelavai. 
57 B 377; R v Srichiirn, 22 C 1017; Krishna v Nailaperumal 45 M 550 PC] and marginal 
notes [Balraj v Jagat, 8 CWN 699 PC; D'Souza v Reserve Bank, A1946 B 510- Sutlej 

&c V Commr I T, A1950 C 551; Nawab v Gopinath, 13 CLJ 625, 631] if the language 

of the section is clear [Nalinakhya v Shyam, 1953 SCR 533; A1953 SC 148]. When 
marginal note may be referred to [Suresh v Bank of Calcutta, 54 CWN 832; Iswari v 
Sen, 55 CWN 719, 732]. The sidenote although it forms no part of the section is of 

some assistance as it shows the draft of the section [Collins, MR, in Bushell y Hammond, 

1904 2 KB 564]. 

Proviso is exception to main part of section but in exceptional cases proviso may be 
substantive provision itself [Commr v Ramkishan, A1968 SC 59]. 

of statute” [Lord Atkinson, in Lola v Ahad, 
23 CWN 233, 237] and they are both of relevance and value in construing the text [Lord 

Shaw m Md Syedol v Veohoolyark, 21 CWN 257, 264; Muralidhar y I F Co A1943 

PC 34: 70 lA 35; Hem y Narendra, 38 CWN 101]. But illustrations should’not be 
allowed to control the plain meaning of the section [Koylash y Sonatun, 1 C 132; Offt 

^ Govinda v Thyammal, 28 M 57; Aniruddha v Arabinda, 

A1946 C 396]. When there is a conflict between the section and illustration, the latter 
must give way to the former [Sajidunnissa v Hidayad, 80 IC 896]. An explanation does 
not extend the scope of the original section [Kishan v Prem^ A1939 L 587]. 

The heading of a chapter could be looked into for purpose of construction [Dwarka 

assistance [5ec)- of S v Mask & Co. 
44 CWN 709 PC]. Headings do not control the substantive sections [Diirsa 

V Narain Ami A 597 FB] or restrict or extend their scope when the language is frL 
from ambiguity ISavUri v Dwarka. AI939 A 305]. But headings prefixed to a section 
or set of sections m modern statute are regarded as preambles whose function is to 

54 ^CWN 429] [Corpn of Calcutta y Sub-Post 

Commas are not part of the statute [Pugh v Ashutosh, 33 CWN 323 PC; Indian C 

taaI •' punctuation in construing Acts 

[Malmram v Krishna, 14 C 365, 372 PC; Manilal y Trustees, 22 CWN 1, 23]. 

The Forms appended to the Code cannot extend or control the meaning of the 

i^omasundaram y Arunachalam, A1932 M 593; Munsur y Abhoy, 21 

CWN 1147]. 

Discretion. In many provisions of the Code the Judge has been given a discretion 
le a power to act or not to act in a particular way according to the special circumstances 

ot a case. This discretion is not freedom to “do as you like” according to individual 

opinion. It is that part of the judicial function which is uncontrolled by fixed rules 
of law but which has to be exercised in the particular circumstances of each case according 
w well-established principles of reason and justice and not fanc/fully or arbitrarily. 
Courts should be guided by the oft-quoted observations of Lord Halsbury that “discretion” 
means when it is said that something is to be done within the discretion of the authorities 
that that something is to be done according to the rules of reason and justice, not 
according to private opinion; according to law and not humour. It is to be not arbitrary, 
vague, and fanciful, but legal and regular. And it must be exercised within the limit, to 
Which an honest man, competent to the discharge of his office, ought to confine himself 

Loftarpe V Wakefield, 1891 AC 173, 179; see also remarks of Jessel, MR in Re Taylor, 
1876, 4 Ch 157, 160]. 

Attempts have sometimes been made by the superior courts to restrict the discretion 
conterred by the Legislature upon all courts by formulating rules for guidance for its 
exercise; but it is neither legal nor are the courts bound by such decisions. The absolute 
aiscretion conferred by the Act cannot be circumscribed by judicial decisions, but must 
e tairly exercised according to the exegencies of each case [An Attorney, 41 C 446, 
see the observation of Sir Lawrence Jenkins, CJ]. 

of f’ar Exhaustive. [Matters Not SpecificaUy Provided For] . The essence 

fr \ I exhaustive on the matters in respect of which it declares the law 

I o ul y Padmanund^ 29 C 707 PC] and the object of codification is that on any point 
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specifically dealt with by it, such law should be sought for in the Code [Narendra v 
Kamalbasini. 23 C 563 PCI- The Code therefore binds all courts so far as it goes 
[Hukumchand v Kamalanand, 33 C 927] and is exhaustive in regard to matters specifically 
dealt with by it. But however ponderous or exhaustive a Code might be, it cannot 
provide for all varieties of matter that may come up for decision especially in matters 
of procedure. The absence of a specific provision does not necessarily mean that the 
court has no power to act in a way which is nee'essary for the ends of justice. As 
Peacock, CJ, said: “Since laws are general rules, they cannot regulate for all time 
to come so as to make express provisions against all the cases that may possibly happen'* 
[Huno V Shoorrodhonce, 9 WR 402, 406]. Where there is no specific provision in the 
Code, courts should be guided by equity, justice and good conscience [Hukumchand v 
Kamalanand, sup]. This inherent power of the court to act ex debito justitice is expressly 
recognised in s 151. 

It is well'Scttled that the Code is not exhaustive for the simple reason that the 
Legislature is incappable of contemplating all the possible circumstances which may arise 
in future litigation and consequently for providing the procedure for them [Manohar v 
Seth Hiralal, A1962 SC 527]. The Code is not exhaustive and a particular point not 
specifically dealt with must be governed upon general principles [Rashunandan v 
Parmeshwar, 2 PLJ 678]. Every procedure is to be understood to be permissible till it is 
shown to be prohibited by law. Prohibition cannot be presumed [see remarks of 
Mahmood. J, in Narsingh v Mangal, 5 A 163, 172 post]. “It is not necessary that every 
procedural order of a court should be supported by a specific statutory provision, and 
when there is neither provision nor prohibition it has to be guided by ordinary principles 
of common sense, justice, equity and good conscience'* [per Mock, J, in Murahari v 
Bapayya, A1949 M 743]. 


Interpretation of Laws of Procedure. The procedure is something designed to facilitate 
justice and further its ends, not a penal enactment for punishment and penalties; not a 
thing designed to trip people up. Too technical a construction of section that leaves 
no room for elasticity of interpretation should therefore be guarded against. Our laws 
of procedure arc grounded on a principle of natural justice [Sangrom Singh, v Election 
Trihunal. 1955, 2 SCR 1: A1955 SC 425; Binda Pd V United Bank, AI961 P 152]. The 
Code deals with procedural matters and not with substantive rights. As to the latter, 
one must look elsewhere, ie to the statute law or the general principles of law [Thakar V 
Kathu, A1964 Raj 140]. 

Extent. The Merged States (Laws) Act, 59 of 1949 extended the more important 

Central Acts including the C P Code, 1908, to four Chief Commissioners’ Provinces, viz, 

Bhopal, Bilaspur, Himachal Pradesh and Kutch (subsequently Part C States). The Part 

C States (Laws) Act, 30 of 1950 extended the C P Code, 1908. to the Part C States of 

Tripura and Vindhya Pradesh. The ALO 1950 had extended the C P Code to the whole 

of India except Part B States and the Scheduled Districts. The Part B States had their 

own C P Code which, although almost the same as the C P Code of 1908, was technically 

a distinct law. One disadvantage was that decrees passed by Civil Courts in Part B States 

were not automatically executable in a Part A or a Part C State. The Code came into 

force in Part B States on the 1st April 1951 from which date the corresponding law in 

force in those States stood repealed. By sub-section (3) as amended by s 2 of the C P Code 

(Am) Act 2 1951, Andhra Pradesh. ALO 1957. Act 68 of 1956 and Madras ALO 1954 

and 1956 the Code now extends to all States in India except the area specified in that 
sub-section. 


Before Independence, the general Acts and Regulations did not apply to several parts 
of the country known as Scheduled Districts unless they were extended by notification 
Isee Sch 1 to the Scheduled Districts Act. 14 of 1874]. The Scheduled D Act appears now 
to have ceased to be of any effect. Assuming that the 'Scheduled Districts Act 
was repealed by Adaptation of Laws Order. 1937, the meaning of “Scheduled Districts" 
in sI(J) as It stood before the Amending Act 2 of 1951. must be determined with 
reference to * W ’) of the General Clauses Act and the definition in the Scheduled 
districts Act 1874 fM«//cnr/ra v Commr, A1958 P 603], Under Art 245 of the Constitution 
an.Act passed by Parliament shall apply to the whole of India unless any part is exempted. 

^ M ^ of f'c Constitution, any Act of Parliament 

1 may by notification be made not applicable to a Scheduled area. 

areas [aSu v iS, AlWh p'‘ 496 r' Legislatures shall extend to such 

Act 2^' of ‘ 1951 T' ^/A«-303/53-3533/J dated 26th Aug 1953. the C P Code (Am) 
Act 2 of 1951 docs not apply to the sadar sub-division of Sinobhum exceot the areas 

comprised within the Chaibass and Chakradharpur Municipalities. Wilkinson’s Rules for 
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Administration of Civil Justice are still in force in the Kolhan area in Singbhum district. 
[Mahcndra v Commr, A1958 P 603; Dulichand v State, AI958 P 366]. 

In view of s I(J), sll5 does not apply to Agency tracts [Laksbmi v Venkata, 1958, 
1 And WR 2131. 

By C P Code (Am) Act 2 of 1951 the Hyderabad C P Code was repealed and the 
C P Code of 1908 was extended to Hyderabad [In n- Piila Gangarani, ILR 1958 AP 106]. 

India. 'Since the 15th August 1947 the independent countries of India and Pakistan 
have emerged from what was geographically known as India. “British India” has therefore 
reference only to what existed in the past and its definition has been altered [s 3(5) 
General Clauses Act, 1897 and s 3(7) ibid as amended in Pakistan]. “India” has been 
defined in s3(25) General Clauses Act, 1897 and in s2 (7-B) Post. Meaning of Acceding 
State iRamgarh v Prov, A1949 FC 55: 83 CLJ 77]. 

Applicability. The Code applies to proceedings in all civil courts except that specific 
provisions in any special or local law have been saved by s 4. Proceedings under ss476, 
476 A, 476 B. Cr P Code originating in civil courts must be dealt with according to the 
C P Code [Siirendra v Snshil, 35 CWN 775: A1931 C 604]. It applies to proceedings 
in the High Court under the Letters Patent save so far as is expressly provided to the 
contrary [Sabitri v Savi, 48 C 481 PC; see also ss 120, 129, 130 post]. Although it may 
not apply with full vigour to writ proceedings, they would nonetheless be governed by 
the principles analogous to those contained in CPC so far as they are not inconsistent 
with the rules framed by the High Court on the subject [Ramsingh v S, A1969 Raj 41]. 
Writ petitions under art 226 (except those for habeas corpus) are civil proceedings and 
the mere fact that a suit does not lie although a petition does, does not change the 
postion Authority v Mansaram, A1966 Pu 459 FB]. Proceedings under the 

Income Tax Act are not civil proceedings and hence rules relating to suits and appeals 

jurisdiction are not applicable [Amalgamated <Jcc v Krishnaswami, 

A1967 M 337]. 

2. Definitions .—In this Act, unless there is anything repugnant in the 
subject or context,— 

(/) “Code” includes rules: 

(2) “decree” means the formal expression of an adjudication which, so 
far as regards the Court expressing it, conclusively determines the rights of the 
parties with regard to all or any of the matters in controversy in the suit and 
may be either preliminary or final. It shall be deemed to include the rejection 
of a plaint and the determination of any question within section 47 or section 
144, but shall not include— 

(fl) any adjudication from which an appeal lies as an appeal from an 
order, or 

any order of dismissal for default. 

Explanation.—K decree is preliminary when further proceedings have to be 

taken before the suit can be completely disposed of. It is final when such 

adjudication completely disposes of the suit. It may be partly preliminary and 
partly final: 

(i) “decree-holder” means any person in whose favour a decree has been 
passed or an order capable of execution has been made: 

{4) “district” means the local limits of the jurisdiction of a principal Civil 
Court of original jurisdiction (hereinafter called a “District Court”), and includes 
the local limits of the ordinary original civil jurisdiction of a High Court: 

(5) ^ [“foreign Court” means a Court situate outside India and not 
established or continued by the authority of the Central Government: ] 

(d) “foreign judgment” means the judgment of a foreign Court: 

(7) “Government Pleader” includes any officer appointed by the ^ [State 


1. Subs by s4 of Act 2 of 1951. 

2. Subs for “Provincial Government” by lAO 1950. 
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Government I to perform all or any of the functions expressly imposed by this 
Code on the Government Pleader and also any pleader acting under the directions 
of the Government Pleader: 

^ f(7A) “High Court”, in relation to the Andaman and Nicobar Islands, 
means the High Court in Calcutta: 

(7B) “India”, except in sections 1, 29, 43. 44. * f44A] 78, 79. 82, 83 and 
87A, means the territory of India excluding the State of Jammu & Kashmir:] 

(^) “Judge” means the presiding officer of a Civil Court: 

(9) “Judgment” means the statement giyen by the Judge of the grounds of 
a decree or order: 

(/O) “judgment-debtor” means any person against whom a decree has been 
passed or an order capable of execution has been made: 

(//) “legal representative” means a person who in law represents the estate 
of a deceased person, and includes any person who intermeddles with the 
estate of the deceased and where a party sues or is sued in a representative 
character the person on whom the estate devolves on the death of the party 
so suing or sued: 

(12) “mesne profits” of property means those profits which the person in 
wrongful possession of such property actually received or might with ordinary 
diligence have received therefrom, together with interest on such profits but 
shall not include profits due to improvements made by the person, in wrongful 


possession: 

(/S) “moveable properly” includes growing crops: 

(/4) order” means the formal expression of any decision of a Civil Court 
which is not a decree: 

(/5) pleader ’ means any person entitled to appear and plead for another 
in Court, and includes an advocate, a vakil and an attorney of a High Court: 

(/6) “prescribed” means prescribed by rules: 

(/7) public officer” means a person falling under any of the following 
descriptions, namely: — 

(r/) every Judge; 

(/>) every member of the Indian Civil Service; 


(c) every commissioned or gazetted officer in the military naval or air 
forces of ^[thc Union), while serving under the Government; 

Of) every officer of a Court of Justice whose duty it is. as such officer, to 
investigate or report on any matter of law or fact, or to make, authenticate or 
keep any document, or to take charge or dispose of any property, or to execute 

order ‘'"y Or to interpret, or to preserve 

order, in the Court, and every person especially authorised by a Court of Justice 
to perform any of such duties; 


(c) every person who holds any office by virtue of which 
place or keep any person in confinement; 


he is empowered to 


(/) every officer of the Government whose duty it is as such 
prevent offences, to give information of offences, to bring offenders 
or to protect the public health, safety or convenience- 


officer, to 
to justice. 



Ins by Act 2 of 1951. 

..Amending Act 42 of 
Subs for His Majesty by lAO 1950. 


1953 Sch 


111 s4. 
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(g) every officer whose duty it is, as such officer, to take, receive, keep or 
expend any property on behalf of the Government, or to make any survey, 
assessment or contract on behalf of the Government, or to execute any revenue- 
process, or to investigate, or to report on, any matter affecting the pecuniary 
interests of the Government or to make, authenticate or keep any document 
relating to the pecuniary interests of the Government, or to prevent the infraction 
of any law for the protection of the pecuniary interests of the Government, and 

(h) every officer in the service or pay of the Government, or remunerated 
by fees or commission for the performance of any public duty; 

(18) “rules” means rules and forms contained in the First Schedule or 
made under section 122 or section 125: 

(79) “share in a corporation” shall be deemed to include stock, debenture 
stock, debentures or bonds: and 

{20) “signed” save in the case of a judgment or decree, includes stamped. 


Bangladesh & Pakistan: For sub-sec (5) read: 

(5) “foreign Court” means a Court situate beyond the limits of Bangladesh or Pakistan 
which has no authority in Bangladesh or Pakistan and is not established or continued by 
the Central Government: 

In cl (7) for “State Government” read “Provincial Government”; Otn'u els {7A) 
and (78); 

In cl (17) ib) for “Indian Civil Service” read “Civil Service of Bangladesh or Pakistan”; 

In cl (77) (c) for “the Union while serving under the Government” read "Bangladesh 
or Pakistan while in the service of the State”; 


“Code’’ The body of the Code is fundamental and is unalterable except by 
Legislature: the Rules are concerned with the details and machinery. The Code creates 

jurisdiction while the Rules indicate the mode in which they are to be exercised 

\Manimohan v Ramtaran, 43 C 148; Abdul Karim v Allahabad Bank, 21 CWN 877; 
Karam v Kunwar, A1942 A 387; Laxmikumar v Krishnaram, A1954 MB 156; 
Satyanarayana v Venkata, A1957 AP 172]. Meaning of law of procedure ^Girdhari 
<£c v Gowder, A1938 M 688, 694]. The body of the Code expressed in more general 

terms has to be read in conjunction with the more particular provisions of the Rules 

[Manimohan v Ramtaran, \np]. In order to ascertain the jurisdiction of the court in a 
particular matter, not merely the Code but also the Rules which may have set limits to 
the jurisdiction have to be looked [Sacliindra v Usha, A1949 C 690]. Where there is 
conflict between the two, the Code must prevail [Rahim v Shk, 22 IC 690; Basavayya v 
Venkatappayya, A1926 M 676, 678; Ram v Sheo, A1939 N 186; Karam v Kiinwar, 
AI942 A 387]. ‘Code’ includes the Civil Rules of Practice framed by the High Court 
under s 122 [Manikyan v Narasimham, A1956 AP 108]. 

“Decree” and'‘Order”. The important elements of a decree are: {/) Formal 
expression of an adjudication; (2) Adjudication on the rights of the parties with regard 
to all or any of the matters in controversy; (5) Conclusive determination of rights; 
(4) Adjudication must be in a suit. The definition further says that “decree” shall 
include the rejection of a plaint (Or 7 rll) and the determination of any question under 
s47 or s 144, but shall not include— {a) any adjudication from which an appeal lies as 
an appeal from an order (see Or 43), or (b) an order of dismissal for default (see Or, 
9 rr 2, 8 etc). An order not falling under the definition of ‘decree’ may have all the 
force of a decree if expressly stated to be so, eg an order under Or 21 r 50(2). 

A preliminary decree passed in a suit is a final decision and conclusive when not 
appealed against [Venkata Reddy v Pethi, A1963 SC 992]. In the definition of “decree” 
a distinction has been made between a proceeding commenced by an ‘application’ and a 
proceeding commenced by a ‘plaint’ [Rajagopala v H R E Board. AI934 M 103]. A 
suit is ordinarily a civil proceeding instituted by a plaint [Hansraf v Dehradun SiC, 60 lA 
13: A1933 PC 63; Rajagopala v H R E Board, 57 M 271, 278-81; see s 26 po^t]. A 
proceeding commenced by an application may under the operation of specific provisions 
>n other Acts also be regarded as a suit [eg see ss295, 299 Succession Act; Shk Aziin v 
Chandra, 8 CWN 748f Watkins v Fox, 22 C 943, 948; Mountstephens v Garnett, 35 A 
‘^S]. When there is no suit there can be no decree [Minakshi v Subramanya. 11 M 26; 
^iran v Abdul, AI966 A 105]. 

The decision must determine the rights of the parties conclusively, ie completely 
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and finally although the suit may not itself be disposed of completely, eg a preliminary 
decree (see Or 20 rr 12-18; Or 34 rr 2-8). The list of preliminary decrees in Or 20 is 
not exhaustive [Surendra v Sailendia, 46 CWN 857]. There is nothing to prevent the 
passing of more than one preliminary decree [Phoolchand v Gopal, A1967 SC 1470; 
Vissan/ui v Visnahiahman, A1957 AP 25; Parasiiram v Hecra^ A1957 B 59]. There 
can be two final decrees in a suitable case y C S Bank *Ltd, 1949, 2 MLJ ISn] 

or more than one preliminary or final decree [Kashi v Ramanathan, 1947, 2 MU 523' 
Peary v Manohar, A1924 C 160: 27 CWN 989]. In an appropriate case there can be 
more than one preliminary decree or one or more interim final decrees but one final 
decree [Sudarshan v Ramkripal. A1967 P 131]. 

The right in controversy must be a substantive right in regard to the subject matter 
of the suit and not merely a processual right [Dottatraxa v Radhabai, 45 B 627, 634] 
Meaning of “rights of parties" [Narayan v Gopala, 38 B 392]. They mean rights of 
parties inter se in the subject matter of the suit [Omar v hiusibnnnessa, 82 PR 1911]. 
In order to ainount to a decree the ‘rejection’ must be authorised by some provisions of 
the Code [Amha v Sheoti, A1937 A 280J. Rejection of an application to sue as a pauper 

^956 Hyd "n INamush v Ratiram, 

distinction between a “Deeree’ and “Order” seems to be in the nature 

ecision. rather than in the manner of expression. Since the words “formal 

rmisal” under o" 4^ MKO Thus. 

TirJ! r, ^ ^ decree, but dismissal under Or 44 r 11(2) is not a 

decree anT3 or ^ Balaram v Harakh. AI949 A 754]. Both a 

rights orZ Danger ^ <^°n^l“^ively determines the 

Tn adiZZZ^?^ V 5 A1964 AP 216], The words “formal expression of 

suit in so far as the em interlocutory order which docs not finally dispose of the 

N 2041 The r ‘ milking the order is concerned [Btiliram v Mimohar, A1943 

uCi, v™Lrr«"c'vr«.T^rTr;?; “ • <1““» 

a judgment and not an ordor u .c t passed in a contempt proceeding is 

\Shyam Sander v Daw Daval A1956"a 79l'*^'o?de? ^ ^^'cree or order 

IS an order within s2(/4)'and m^v ?a contempt proceeding 

CWN 316]. ^ executed under s 36 [O/ikarmal v Padampat^ 53 

invaria^Wy^ aZnst’"a *’dlZc" an order lies in the fact that an appeal lies 

no appeal against an order unless ^ ^^iiond appeal in certain cases whereas there is 

Rckha V Ramakrishna, AI9f,8 AP [Stibarna 

hv the"r''I^ speaking every ‘decree’ is appealable under s 96 unless the right is barred 
by the Code or by the express provision of any other enactment. A second aoncal 

sZrl'? 4 i'" adjudication which is not a decree (ie an ‘orZ’ 

lecr^V he isZ seZZran'^'T^^ “ case of a 

there is no sZnd anneal fT .L" appealable order 

s no second appeal from the order passed in appeal [s 104(2)]. 

anncahZ'^^'lTZ" fliirvlio/i uiihin s4T\ being included within ’decree’ is 

b^si? eg fusing adjourmern or""" i^^criocutory order in execution covered 

The expression ‘"he dZrmZtZn o7 anv\ ^ appealable, 

phrase “conclusively determines &c” and L ?iiisdem generis with the 

only when its effect is to concliisivelv^ 1 f " appeal from an order in execution lies 

to a matter material to the Ze elL , """r" u'" ‘'’<= t.-gard 

Jugadishwary v Kailash. 24 C 725 739 Vb" ‘•ccree [Barkat v Bhagwan, sup; 

Badri. AI931 A 129; Desikacharinr I rr ' 489; Behari v 

A1951 N 216]. A *951 M 56 FB; Dapba v Champat, 

appeIlS:'7l)"wZtLJ1%:ZminZlZZoZr^^ 

of parties with reference to the relief grZted bv'?h UMlUks 

decided is such that but for the section it could b Whether the question 

in a separate suit [Dujiha v Char^pat. 1951 Nag determination 

When a judgment-debtor whose property was sold in i • . 

land has been delivered to the purchaser and applies for rodM‘^ complains that excess 

is within s 47 and the order passed on the application i« n m ^ question 

A1942 M 406]. i ^ u on me application is a decree' [Sreekatua v. /mwii. 
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A decision docs not operate as a decree and no appeal lies unless a fornuil decree 
is drawn up [Bed Divali v Shah, 34 B 182; Sakhanim v Sadashiv, 37 B 480, 482]; but 
if the decision is in essence a decree, the mere omission to draw it up formally cannot 
negative a party’s right of appeal [Kamini v Promotha, 19 CWN 755; Manohar v Nonak, 
52 IC 479; Mayimu v MaUyammal, A1968 K 228]. Again, the mere drawing up of an 
order in the form of a decree cannot make it a ‘decree’ if it is not really a decree within 
the Code [Shankar v Raghunath, AI926 N 75; Parhati v Toolshi, 18 CWN 604; Rupchand 
V Bhogilal, A1926 B 237]. Frequently in execution proceedings no formal expression of 
adjudication is drawn up. In such cases the concluding portion of the order may be 
treated as the order appealed against [Johiiran v Howrah &c, A194S C 134]. 

“Dismissal for default” in the definition is not confined to default in appearance 
alone [In re Kayambn, A1941 M 836 FB; Jagadish v Hari, A1942 O 362— contra; Abdul 
Majid V Amina, AWl C 539; Mohammadi v Chandro, A1937 A 284]. It includes 
default of prosecution also [In re Chundiiru. AI955 AP 74]. 

Interlocutory Order. An interlocutory order is an order by way of an aid to the proper 
adjudication of the claims and disputes arising in the suit itself, for example orders by 
way of receiver, injunction, issuing of a commission for examination of witnesses, discovery 
inspection etc. Such orders do not finally dispose of any dispute or claim in the suit 

itself [German D Republic v Dynamic &c, A1972 B 27]. 

Decisions That Are Decrees. Discharge of some of the defendants on the ground 
of want of cause of action [Lalasa v Bhagwant, A1941 N 1661: Order rejecting a plaint 
for non-payment of deficit court fee [Satyanrayanacharyulii v Ramcdinglam, A1952 M 

86 FB; Md Kani v Hassan, AI972 K 56 FB; Wajid All v Jiga, A1968 Or 163; Camroo v 

Basitdeo, AI968 P 48— contra: Basuki v Saiyakinkar, A1950 P 470]. Order dismissing 
an appeal for non-payment of additional court-fee demanded [Abdul v Amina, 46 CWN 
697; Barkat V Nazir, A1942 L 64— contra: Balaji v Muktabi, A1938 N 122 FB]; 
Rejection of application for final decree on the ground that deceased plaintiff’s heirs have 
not been brought on record [Raddulal v Mahobir, A1951 N 269]; ‘Striking out a defendant 
and dismissing suit against him [Saiyabhama v Ganesh, 29 B 13]; An order of abatement 
[Brij Indar v Kanshiram, A1917 PC 156: 22 CWN 169: 44 lA 218]; Order modifying 
a scheme under s 92 [Rama Rao V Board <£c, A1965 SC 231; Sree Kalimata v Rom, A1970 
C 273; Srijib v Dandiswami, A1941 C 618]; Dismissal of an application for final decree 
[Nathu V Vde, A1932 L 214]; Dismissal of an application by a party to be brought on 
record as legal representative of a deceased party [Vidyawati v Chambeli, A1935 L 47; 
Ayya Mudali V Veerayee, 43 M 812]; Dismissal of an application to augment plaintiff’s 
share in a partition suit on his father’s death after preliminary decree [Parashuram v 
Hirabhai, A1957 B 59]; Order for restitution of costs [Venkata v Lakshminarayana, A1960 
AP 544]; Dismissal of an appeal as time-barred [Gulab v Mangli, 1 A 42; Rakhal v 
Ashutosh, 17 CWN 807; Adarpriya v Ramprotap, A1926 C 1105; Gajadhar v Motichand, 
A194I P 108; Banwarilal v Neelakantham, A1965 Or 102; Bhaghirathi v Achiita, A1965 
Or 193— contra: Achutya v Sibram, 1962 Cut 818]; Order directing that one of the 
appellants shall not be treated as an appellant qua that appellant [5 v Chander, A1971 
Raj 299]; Order of remand conclusively determining the rights of the parties on the question 
of eviction under WB Premises Rent Control Act, 1950 [Jagadish v Baijnath, A1966 C 580]; 
Order under s25 of the Hindu Marriage Act [Dayawanti v Bhagwandas, 1966 ALT 308]; 
Order under s 47(2) converting an execution proceeding into a suit [Rangaswomi v Ramana, 
A1966 M 308]; Order declaring a suit to have abated on the death of a plaintiff 
in a representative suit [Bhikaji v Purshotam, 10 B 220; Gopalaratnam v Lakshmi, 
A1943 M 569; Thelapurath v Ravimni, AI965 K 303]; Order setting aside auction sale 
as nullity on the ground that the deposit was not paid on the day the sale was held 
[Ramchand etc Mills v Bijli Cotton Mills, AI967 SC 1344]; Order for sale of disputed 
properties under s2 of Partition Act [Raslibehari v Panchanan, A1967 C 627]; Order in 
respect of compensation awarded under the Land Acquisition Act [Suryanarayana v Re\' 
Divl Officer, A1969 AP 55 FB^Lalita v Shardaben, A1970 G 37; Aliliusain v Collr, AI967 
G 118]; Order to sell property not divisible in a partition suit after preliminary decree 
[Mayimu v MaUyammal, A1968 K 282]; In a partition suit subsequent order making 
variation of shares specified in preliminary decree [Phoolcliand v Gopal, A1967 SC 1470]. 
An appeal was allowed, the order of the trial court was set aside and the case remanded. 
A decree drawn up on that basis is a decree [Isac v Volimohamad, AI968 G 301]; Decision 
regarding the constitutional validity of impugned provision as a preliminary point and 
the case posted for further hearting [S v Annam, A1969 K 38 FB]. Order during winding 
up of Company has the force of a decree [Pushpabai v Off! Liquidator, A1970 B 271]. 

Decisions That Are Not Decrees. Any order of dismissal for default [Munikrishna v 
Ramaswami, AI969 M 389]; Order dismissing an execution case for non-prosecution 
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\ Amarcfuira v Balai. A1936 C 267J; Order amending an execution petition [Bcerankiuiy 

V Mammu, A1936 M 623]; Orders in partition suits between preliminary decree and final 

decree [Kedar v Putiiu, A1945 O 312]; Refusal of leave to a decree-holder under Or 21 

r 72 to bid [Ko Tha v Ma Hnyin^ 38 C 712: 15 CWN 862 PC]: Order directing assessment 

of mesne profits [Upendra v Sokhi, 15 IC 573; Satrughm v Sridhari, A1966 Or 203]; 

Refusal to stay execution [Rangaswami V Eswaramurthy, AI954 M 1053 FB: 1953 Mad 
1104 (cases reviewed)]. 

Order under s 10 of Hindu Marriage Act {Bai Umiyahhen v Ambalal, A1966 G 239* 
0(djit V Sfiamsher, A1969 Pu 69]; Order returning the plaint even if the Judge records 
findings on merits [Bhana K P Mining Co v Baidyanath, A1967 P 338]; Dismissal of 
suit as withdrawn under Or 23 r 1 [Devassi v Anthoni, AI969 K 78]; Order on objection 
under Or 21 r90 [Uma v Sardara, A1970 D 56]. ^ 

‘‘Decree-holderIt is clear that decree-holder is a person in whose favour a decree 

has been passed and not necessarily a person where a decree has been formally drawn 

up. Hence an execution filed shortly after pronouncement of judgment is legal and valid 
[Rajeshwar v Shankar, A1962 P 398 {Jagdeo v Basdeo, AI954 P 92 reld on)]. The definition 
excludes a transferee of decree who was included in the Code of 1882. But the omission 
has been made good by addition of s 146 under which the transferee is for all purposes 

of In K'' A decree for specific perSnee 

fD • •’y plaintiff or defendant, either party is a “decree-holder” 

to "co^rfmm ’ollinliff'''■ A 990; //cramAfl v Jyotish, 59 C 501]. A defendant entitled 

to costs from plaintiff is a decree-holder [Koyithodi v Viriuhiyam A1949 M 651] A 

h rnot" Xtrto'.h^" ”1" ‘decree-holder’ aUhoug^ 

Or 27 r S carcxcc OP ritr r Government undertaking defence of a suit under 

A 390], Uiudhia y U P Govt. A1947 

w <?**!*^i means the principal civil court of original jurisdiction fyev Narain v 

M„dhoo 16 C 13], It includes Addl DJ [Bezbanm v 5. A1954 As 16n. It doeT not 
necessari y include High Court in the exercise of ordinary original civil jurisdiction wherever 

limit, ' its original civil jurisdiction over the citv 

" ™ ”o .hV derinS 

A 1967 M 381] Chief Courof Sinn"® }Daily Calendar v Uniled Concern. 

S 89]. ^ District Court [In re Md Osman, AI948 

High Court.^See s 3(25) Gcnl Clauses Act 1897 and Art 366(/4) of Constitution. 

a decree or order is not appealable MrrUt v Tgr H c'^A^b^s C 

A1947 C 106 & Hals Vol 2 (3rd Ed) para 15 rehl onH h^ (^/igo/ S M &c v Aisha. 

.~d X'V .SS'”’, “r" ■ 

attachment of his property or by arrest bin hie i against a judgment-debtor by 

extent of the property (if any) of thf iudement.I®ht is liable only to the 

arrested. The word judgment-debtor is frcoiienilv i. ^^"ds and he cannot be 

“judment-debtor” and “legal representatives of a though the terms 

in several rules the word “judgment-debtor" seems ^*t are not synonymous. 

Or 21 rr2, 26, 60, 66 &c), while there are nihTrl ° *^8al representative (eg 

(eg Or 21 rr 12, 30, 31, 37, 48 &c). When his lecal it cannot include representative 

of a judgment-debtor, he does not become a ^itidemln^It'tV''® '/ ^“‘’^“‘uted in the place 
determining the meaning of “judgment-debtor” P“''P°scs and in 

context in which it is used. There is a disM^f 1 ^ ® had to the 

judgment-debtor and his legal rcprescntatfvr ind '''ehts and liabilities of a 

■<l.c,„.r,„id„") h., boon idfiSirSS r ,hf C.T („ 

has been held not to include the legal representative ^ f ‘judgment-debtor’ 

Uaq V Ramj\ 1952 All 618]. representative of a deceased judgment-debtor 
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“Legal Representative.’* There was no definition in the Code of 1882. The expression 
has different meanings at different times and in different contexts. [For a full discussion, 
see Dinamani v Elahadiit, 8 CWN 843^ 856; Natesa v Alamelu, A1950 M 541]. The present 
definition is meant only for the purpose of the Code [Amar v Pannan'incI, A1934 A. 474] 
and it merely defines the term and creates or imposes no liability at all B/iiin v 

Sher, 74 lA 247: A1948 PC 1]. Even after the definition the rulings are conflicting. A 
mere intermeddler without any right to the property cannot continue the Us by virtue 
of his possession [see Chandrika v Kesho, A1918 P 216; Jaikishen v Kciiimuddin, A1939 
L 321]. Nor does mere possession of deceased defendant’s property as trespasser make 
the intermeddler his legal representative if he has no intention of representing the estate 
[Satyaranjan v Sarat, 30 CWN 565; Nagendra v Haraii, A1933 C 865; Chokalingum v 
Kamppon, A1949 M 386]; nor a mere alienee from a legal representative [Tluagaraja v 
Norayanaswatni, A1938 M 684]. In some cases a liberal construction of the term is 

recommended [Amar v Sebak^ 5 CLJ 491; Gidzari v Sarjii, A1949 A 604]. A wider 

scope has been given in Madras and it has been held that it included all cases where 

property which is liable under Hindu Law for the payment of a debt of a deceased ancestor 
has come into the hands of a son or other descendant [M.eyappan v M, A1924 M 571 
(apprd in Rao Bhim v Sher, 74 lA 247)]. An intermeddler though a stranger becomes 
a legal representative; he need not be a beneficial owner [Paramaswamy v Alamii, 42 M 
76]. An intermeddler should not be considered to represent the entire estate. Representa¬ 
tion should be confined to the sphere of the act of intermeddling done by him \Sohan v 
Bindeshwari, A1959 A 419]. An intermeddler in wrongful possession is not a legal 

representative for substitution as plaintiff. He may be the legal representative to continue 
the suit against the dead person [Kishan v Bhika, A1949 N, 171; Kalyanmal &.c v VoU Md. 
A1965 MP 72]. If a stranger is in possession of deceased judgment debtor’s property 
without claiming any title from him, the decree may be executed against him [Balirani v 
Miikinda, AI951 N 545; Kiisum v Ramdayal, AI924 C 362]. 

A residuary legatee in possession of the judgment-debtor’s estate is his legal represen¬ 
tative [Prasanno v Krista^ 4 C 342; Chunilal v Osmond, 30 C 1044]. For determination 
of legal representatives it is not necessary to enquire whether the deceased left any estate 
[Dhool V Ganpat, AI957 Raj 183]. 

Where legatees unauthorisedly take possession of legacies they are executors ‘de son 
tort’ and are liable to be proceeded against in execution as the legal repprpesentative of 
the deceased judgment-debtor testator [Natesa v Siindaram, A1953 M 622; Chacko v lype, 
A1956 T-C 147], A universal donee is a legal representative [Dayanandan v VfiHugopaU 
A1964 M 78]. 


Coparcenor getting property by survivorship is within the definition [Cyan v Sada, 
A1938 A 163; Sadliu v Kahau, A1944 L 473]. On the death of a Karta of Mitakshara 
joint family representing the estate it is sufficient to substitute for him the succeeding 
manager who represents the surviving members [Kedarnath v Kiiaitan &c, A1959 C 368]. 
A Hindu son, where there has been no appointment of an executor or administrator is 
legal representative of his father in respect of his separate debt [Jamburao v Annappa, 
A1941 B 23 FB]; so is reversioner of a Hindu widow in a suit by her to recover mortgage 
debt due to her husband [Abdul v Balai, 45 CWN 105] or a Hindu widow entitled to an 
interest in husband’s estate under Hindu Women’s Rights to Property Act [Venkata Subba 
y Jagannadha, A1946 M 283]. In the case of a deceased judgment-debtor being sued 
in his representative capacity only last part of the definition applies [Md Muslim v Joynab, 
P CWN 245]. See further, notes to ss 50, 52 and Or 22 r3 post. Legal representative 
in sl60^ Companies Act [In re Krishnaswami, A1948 M 162]. It is the Court of Wards 
which represents the estate of the deceased ward and not manager of Court of Wards 
[Kutti Kunhunni v Kutiravatna &c, A1960 K 2881. 

“Estate” does not mean the whole of the estate. A legatee obtaining only a part 
of the estate under a will is a legal representative [Andhra Bank Ld v Srinivasan, A1962 
SC 232 (A1950 M 541 overruled). It is not necessary that a legal representative should 
be in actual possession of the assets of the deceased if he happens to be a person on 
whom the estate could devolve [Iswari v Mangilal, 1961 Raj LW 132]. 


“Mesne Profits■^ [see notes under Or 20 rl2]. Interest is an integral part of rriesne 
profits [Narayana Dasjee v Board of Trustees. AI965 SC 12^3], A suit for a liquidated 
amount of mesne profits is cognizable by a Small Cause Court [Ramswarup v Jtlmal. 
A1966 MP 1861 Plaintiff’s claim for mesne profits in respect of portions in occupation 
of tenants under' defendants was rejected on the ground that there was no evidence abou 
realisation of rents by defendants. Held in the absence of evidence showing that rent 



L See now s 430 of Act I of 1956. 
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could not be realised by the defendants with ordinary diligence the claim should not have 
been rejected [Mohadci v Kaliji, 1969 ALJ 896]. 

‘ Movable Property.” Growing crops which were under the old Code held to be 

immovable property arc now movable property under the dermit^on which is limited to 

the purpposc of the Code. Under s 3(26) General Clauses Act, 1897, standing crops arc 
immovable property. Sec also s 3 T P Act. 

Order’, [Sec aiUc p 7, "Decree and Order']. 

Pleader. (Sec notes under Or 3 r 4 post). 

r I P Code. A Receiver in a suit \Prosad v Bonnerjee, 

n vosi ^ Pnnia, 34 CWN 671] or in insolvency \ De Silva v Gohind, 44 

« S951, or a Government servant lent to a State Wishnii v Smith, A1949 N 362] or a 
Minister of a State \Bakshi Ghidam Md v G M Sadiq, AI968 J & K 98] or a manacer of 

V ^:Z„,Z°kmoc .“Xe'r”' IC-WW., 

“nules”. See ante “Code". 

1 u'^ Trustees Act 27 of 1866). “Debenture” or “Debenture-stock’' 

.s no where defined, but ,t .s well-understood in commercial world Debenture is a 
document creating a charge for loan taken from the public by public companies. 

nnt ’■ signature by stamp even in the case of a oerson 

provision for initials by stamp [Venkanna v Parasuram, A1929 M 522]. ’ 

3. Subordination of Coiirls.-For the purposes of this Code, the District 
Court IS subordinate to the High Court, and every Civil Court of a grade inferior 

ho H ^ n ! is subordinate to 

the High Court and District Court, 

AI96^*’Ap'37j’ ‘'“Chlfl ‘‘ 'I not exhaustive or exclusive [Subbarao v Koteswara. 

.o;rv?x.r'v‘'yf';,S4'"S%* t"” 

of Constitution. High Lurt posscs^rno'oWeinii ' 

declared within its cognizance [Raia Soap &c v 5u, ,/Z, '^1965'sc"m9l' T‘ 

acting under a particular statute entrusted with i.wi;!!; authority 

Court f/mperial Tobacco Co v /fsst Jnhnur functions is subordinate to High 

/nspr Payment of Waftes A1955 MB 60- iv P 153 {Rajkumar Mills Ld v 

Goaiin. AI941 P 373 FB reld on^] ’ '' ^1954 SC 334; Dirji v 

decision of thrHigh CourtTo ^!wl'ich \e° h^'subo'i-d' ‘'’® 

37 A 359]. Disregard of FuH Bench decisiofhv Paihjdal v Parbati. 42 lA 155, 160: 

V Vcnkatalakshmi, A1965 SC 1349] ^ single judge is dcprpecatcd [Kamalammal 

nothing frih^Codc lhall 

or loefl law nL ^fo^ce or tnv ^ec " 

sr-^re" “■ rrthrt.^"^ 

conta?ne^-n"'sl'.tction'(H^ 

otherwise affeerany renilit w i 7- "h I'h nor 
any law for the time being in force for tl" ° landlord may have under 

from the produce of such land. recovery of rent of agricultural land 

confS wTth aiytirg Tpecl^l orSal hw' the'code h 11 '”""’*"" 
inconsistent provisions [Aga Md v Co/m„ ,3 c 

Pu 43; Coswami v Shyam, 1957 All WR (HO 1571 ^ A1951, 

WK (HC) 157]. Thus, as Cl 36 of the Letters 
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Patent provides a special procedure, the rule in s 98 shall not prevail [Bliaidas v Bai 
Giilab, 45 B 718 PC : 25 CWN 605], The provisions of the Letters Patent are saved 
by s 4 unless there is any specific provision to the contrary v Kaniz, A1937, A 165]. 

Rules made tor appeal to the Supreme Court are a special law \Abdul Alim v Shk Md 
6up\, Application of the Code is not barred where the special or local law is silent 
[Sahadat v Md Hossain, 57 CWN 948]. Presidency Small Cause Courts Act is a ‘special 
law’ within s 4 and the Code will not be applicable {Rameshwar v Jogindrolal, A1968, 
C 234]. “Power” includes also execution procedure. If the special law confers a 
special power on the executing court, that provision shall override the corresponding- 
provision of the Code [Ram Abhilakh v Ram Jas, A1966 A 218.] 

5. Application of the Code to Revenue Courts. —(7) Where any Revenue 
Courts are governed by the provisions of this Code in those matters of procedure 
upon which any special enactment applicable to them is silent, the ^ [State 
Government] may, by notification in the official Gazette declare that any portions 
of those provisions which are not expressly made applicable by this Code 
shall not apply to those Courts, or shall only apply to them with such modifications 
as the ^ [State Government] may prescribe. 

(2) “Revenue Court” in sub-section (7) means a Court having jurisdiction 
under any local law to entertain suits or other proceedings relating to the rent, 
revenue or profits of land used for agricultural purposes, but does not include 
a Civil Court having original jurisdiction under this Code to try such suits or 
proceedings as being suits or proceedngs of a civil nature. 

Bangladesh & Pakistan: For ‘“State Government” read “Provincial Government”. 

Notes. The object is to preserve the summary method prescribed in local laws for 
the disposal of suit for rent. Consolidation authorities cannot be held to be revenue 
courts [Bi]ai v S, A1970 A 241 FB]. 

6. Pecuniary jurisdiction .—Save in so far as is otherwise expressly provided, 
nothing herein contained shall operate to give any Court jurisdiction over suits 
the amount or value of the subject-matter of which exceeds the pecuniary limits 
(if any) of its ordinary jurisdiction. 

Scop*a and application. The application of the section is limited to siiiis. An award 
by the Improvement Tribunal for an amount exceeding the pecuniary jurisdiction of the 
Calcutta JS. C. Court can be executed by the latter as the proceedings before the Tribunal 
is not a suit [Nandlal v Nrityakali, 31 CWN 142]. Land acquisition proceedings being 
not suits all appeals from decisions of sub-judge lie to the High Court irrespective of value 
of subject matter [Palakattumala v XJlahaunan, A1970 K 30 FB]. The section should be 
read subject to the provisions of the Suits Valuation Act. For the pecuniary jurisdiction 
of the different grades of courts, see the various Civil Courts Acts, in the States. 

it is the valuation of the suit and of an incidental issue (which may exceed the 
pecuniary limit] that determines jurisdiction [Chettyar Firm v Ma Sliwe, A1937 R 219]. 
The word “suits” governs the whole Code and includes proceedings in execution [Nilkauth 
v Krishna, 1940 NLJ 244— contra; Chandravati v Payapattillath, A1966 K 318]. 

A court passing a decree for future mesne profits or for accounts can award an 
amount in excess of its pecuniary jurisdiction if found due upon a taking of accounts 

[Bidyadhar v Manindra, 29 CWN 869: 53 C 14 FB ; Anil v Anm. 66 CWN 476 ; Amba v 

Vishnu, 50 B 839 ; Sudarshan v Ram, 33 A 97 ; Dinanath v Mayawati, A1921, P 118; 
Puthu V Rudra, 40 M 1; Arogya v Appachi, 25 M 543; Olphorts v Arundas, 9 NLR 112]. 
In a suit for accounts, the pecuniary jurisdiction is governed by the amount tentatively claimed 
by the plaintiff', and such jurisdiction is not ousted if it is found that the plaintiff is 

entitled to an amount exceeding the court’s pecuniary jurisdiction, subject to payment 

of excess court fee [Mithoolal v Jainarayan. A1941. N 346; Kalyandas v Gangahai, A1961. 
MP 67J. Where in a partition suit the valuation was within the pecuniary jurisdiction and 
the matter was referred to arbitration, the court can pass a decree in terms of the award even 
though it exceeds pecuniary limit [Mahadea v Hanumanmal A1969 Raj 304]. Court has 
jurisdiction even though by addition of subsequent mortgagee as party the total claim exceeds 


1. Subs for “Provincial Government” by I.A.O., 1950. 
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its pecuniary limit ^Sailendta v Haricharan, 58 C 829; see notes to Or 34, r 1]. If consolida¬ 
tion ol two or more suits becomes necessary, it does not become incompetent if the combined 
valuation goes beyond the pecuniary jurisdiction of the court iJoikishan v Bajrang, ILR 
1961, Kaj 117JJ. 

7. Provincial Small Cause Courts, —The following provisions shall not 
extend to Courts constituted under the Provincial Small Cause Courts Act, 1887 
(9 of 1887), ‘[or under the Berar Small Cause Courts Law. 1905], or to Courts 
exercising the jurisdiction of a Court of Small Causes ^[under the said Act or 
Law], '[or to Courts in -’[any part of India to which the said Act does not 
extend] exercising a corresponding jurisdiction], that is to say,— 

(r/) so much of the body of the Code as relates to— 

(/) suits excepted from the cognizance of a Court of Small Causes ; 
(//) the execution of decrees in such suits ; 

(///) the execution of decrees against immovable property; and 
(/)) the following sections, that is to say.— 
section 9, 

sections 91 and 92. 

section 94 and 95 [so far as they authorise or relate to— 

(/) orders for the attachment of immovable property, 

(//) injunctions, 

{iif) the appointment of a receiver of immovable property, or 
(/r) the interlocutory orders referred to in clause {c) of section 94] 
and sections 96 to 112 and 115. 

Bangladesh & Pakistan: Omit words insides brakets numbered 2 and 4 and for “under 
the said Act or Iaw“ read “under the said Acl“. 

Scope and application. A Prov S C Court can attach movables before judgment 
[Kiimnd v I/ari, 46 t 717]. The words within brackets in clause (h) were substituted 
for the words so far “as they relate to injunctions and interlocutory orders" by s 3 of tho 
S C Courts (Attachment of Immovable Property) Act. I of 1926. The doubt raised by 
conflicting decisions (See Barada v Shk Maijuddin. 52 C 275) regarding the atlachmenr 
ot immovables before judgment was set at rest by this legislation which made the point 
clearer by addition of rule 13 to Or 38. For other exceptions, see Or 50. See also s 17 
Prov see Act. Principles underlying s7 [Jalla v Moiia, AI94!, L 109]. Scope of s 17t/) 

and s25 Prov Small Cause Courts Act—Powers of revision [Pedda Venkata v Sithha. 
1959, 2 And WR 455]. 

Jurisdiction of small cause court to try a suit is not controlled by its want of 
jurisdiction to execute a decree against immovable property \Kalna Mun v Prov, AI950 
C 4151. Meaning of “courts in Part B Slates exercising corresponding jurisdiction 
[E.sf/iappan v Anna. AI953. T-C 41]. 

8, Presidency Small Cause Courts ,—Save as provided in sections 24, 38 
to 41, 75, clauses (a), (h) and (r), 76, 77 and 155 to 158. and by the Presidency 
Small Cause Courts Act, 1882 (15 of 1882) the provisions in the body of this 
Code shall not extend to any suit of proceeding in any Court of Small Causes 
established in the towns of Calcutta, Madras and Bombay: 

Provided that— 

(/) the HfgTi Courts of Judicature at Fort William. Madras and Bombay, 
as the case may be. may from, time to time, by notification in the official Gazette, 
direct” that any such provisions not inconsistent with the express provisions of 

2. Ins by Berar Laws Act. 4 of 1941. 

3. Subs ibid for “under that Act’*. 

4. Ins by s 5. Act 2 of 1951. 

5. Subs for “Part B Stales'* by ALO no 2 of 1956. 

6. For instance of such direction, see Cal Gaz, 1910 Pt T p 814. 
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the Presidency Small Cause Courts, Act, 1882 (15 of 1882), and with such 
modifications and adaptations as may be specified in the notification, shall 
extend to suits or proceedings or any class of suits or proceedings in such Court; 

(2) all rules heretofore made by any of the said High Courts under section 
9 of the Presidency Small Cause Courts Act, 1882 (15 of 1882), shall be deemed 
to have been validly made. 


State Amendment 

GUJARAT—In s 8 in the first para after the words “Calcutta, Madras and Bombay'" 
insert "and in the city of Ahmedabad” {Gujarat Act 19 of 1961 as amended by Gujrart 
Act 32 of 1961. 

Bangladesh & Pakistan: Section omitted. 

Notes. Provisos (!) and (2) were added by s 2 of the C P Code (Am) Act I of 1914. 
See also Or 51. 

"Shall not extend to any suit” means shall not also extend to any decree passed in 
such suit [Ranganadhan v Pooncharamma, A1942, P 128]. Rules by High Court under 
s8 {Girilanandan v Balaram, 56 CWN 299]. Decree of Presy S C Court can be trans¬ 
ferred directly for execution by another civil court [Faguram v Pannalal, A1962 P 272]. 
Presy. SC Court has no jurisdiction to execute decree of a foreign court [Suhramaniam v 
Srinivasa, A1951 M 289]. Period of 12 years in s48 has no application to a decree passed 
by the Presy. SCC Act [Gopalaswaryu v Abhisheka, A1950, M 504 FB {Nagalinga v 

Srinivasa, A1941 M 477 overruled)]. 



PART I 

SUITS IN GENERAL 

Jurisdiction of the Courts and res judicata 


9. Courts to try all civil suits unless barred .—The Courts shall (subject 
to the provisions herein contained) have jurisdiction to try all suits of a civil 
nature excepting suits of which their cognizance is either expressly or impliedly 
barred. 

Explanation .—A suit in which the right to property or to an office is con¬ 
tested is a suit of a civil nature, notwithstanding that such right may depend 
entirely on the decision of questions as to religious rites or ceremonies. 


scope and AppJication. In order to give jurisdiction two things arc necessary: (/) 
The suit must be ot a civil nature. (J) Its cognizance must not be expressly or impliedly 
barred. The words “subject to the provisions hereinafter contained" refer to ss 10, 11, 
12, 13, 47, 66, 83, 84, 86, 91, 92 Slq. Courts have jurisdiction to try all suits of a civil 
fiatinc. Suits relating purely to religious rites or ceremonies or suits involving purely 
caste questions are not suits of a civil nature. But as the Explanation says, where the 
principal question is ot a civil nature, e.g., as to religious office or fees attached to it or 
as to the right to any property, the suit is maintainable. Generally speaking, therefore, 
courts can try all suits which involve the determination of any civil right, A very 
liberal and vast interpretation should be attached to the general terms of the section [Shankar 
v Din, 12 A 409, 417J. Civil court has jurisdiction in respect of all civil matters except those 
for which tribunals are constituted under special statutes, eg tribunals under the Rent 
Control Act, Municipal Act, Sea Customs Act &c [Gauri v Ram^ A1963 P 398]. Distinc¬ 
tion between courts and tribunals [Bijai v S, A1970 A 241 FB; Piarelol v BAnfiH'a/i, 
A1969 MP 35J. 

Consent or failure to object cannot give jurisdiction where there is inherent want of 

jurisdiction [Ledgard v Hnll. 13 lA 134: 9 A 191; Kifayatidlah v Registrar, AI956. Hyd 

368; Shiv Omkar v Bansidhar, AI956 B 459; National Coal &c v Dawe, A1956 P 294; 
sec post ss 20,21]. 

Right of suit cannot be taken away by a non-statutory body (eg, a rule under a 
scheme decree that the only remedy for dismissal is an appeal to the General Committee of 
the school) [Satyanarayanamnrthi v Narayanamurthi, A1952 M 106]. As to what ‘jurisdic¬ 
tion’ means and the distinction between cxistance or non-existence of jurisdiction and the 
irregular exercise of jurisdiction, sec notes to s2I. 


Exclusion of jurisdiction of civil courts is not to be readily inferred. It must cither 
be explicity expressed or clearly implied. Even if jurisdiction is so excluded civil courts 
liave jurisdiction to examine into cases where the provisions of the Act have not been 
complied with, or the statutory tribunal has not acted in conformity with the fundamental 
principles of judicial procedure [Secy of S v Mask Co 44 C\VN 709* 67 lA 222 • 

X sc 439; S v India,, Iron and s'leel. A1970 SC 

2 K. Mahcndra v Dciraddi. A1966 C 285 FB; Tikendrajit v Jadaw 44 CWN 1103- Ahdiil 

® V Kishan. A1945 L 223; Umes v Slate. A1956 

2. J. Principle in Secy of State v Mask, ante explained [Sultan v Nur, A1949 L 131 FB]. 

V BfaTJ,d A 1966 SC'llltr -rLInll ^ construed [Ahdnl Waheed 

\ Dnanam. Ai^bb bC 1718]. The following principles regarding exclusion of iurisdiction 

ot civil courts may be laid down;—(/) Where the statute gives a finality to the ordere of 

the special tribunals the civil courts’ jurisdiction must he held to be excluded if there is 

adequate remedy to do what the civil court would normally do in a suit Such provision 

however, docs not exclude those eases where the provisions of the particSr Tt Lve 

not been complied with or the statutory tribunal has not acted in conformity with the 

tundamenfal principles of judicial procedure. (2) Where there is an express bar of the 

lunsdiclion ot the court, an examination of the scheme of the particular Act to find the 

adequacy or sulheieney of the remedies provided mav be relevant but is n^t dedsii to 

sustain the jurisdiction of the civil court. Where there is no express exclusioTtJe 
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examination becomes necessary to find out the intendment and the result of the inquiry 
may be decisive. In the latter case it is necessary to see if the statute creates a special 
right or a liability and provides for its determination and further lays down that all 
questions about the said right or libility shall be determined by the tribunals so constituted, 
and whether remedies normally associated with actions in civil courts are prescribed, 
(i) Challenge to the provisions of the particular Act as ultra vires cannot be brought 
before tribunals constituted under that Act. Even the High Court cannot go into that 
question on revision or reference from the decision of the tribunal. (4) When a provi¬ 
sion is already declared unconstitutional or the constitutionality of any provision is to 
be challenged a suit is open [Dhiilabhai v S, A1969 SC 78—case law reviewed; folld in 
S V Indian, Iron & Steel, A1970 SC 1298, Srinivasa v S, A1971 SC 71 ; see Provincial 
Govt V Basappa, A1964 SC 1873 ; Firm llluri Siibhaya Clietty v S, A1964 SC 322; 
Radhakishan v Admr, A1963 SC 1547; Kamala Mills v 5, A1965 SC 1942; Bharat Kalo 
Bhandar V Dhamangaon Mini, A1966 SC 249; Venkaiarama & Co v S, A1966 SC 1089; 
Ram SwaruD v Shikar Chand, A1966 SC 394; S v Ramaswami Iyer, A1966 SC 1738; 
CIT V Straw Products, A1966 SC 1113; Circo's Coffee v 5. 1967, 19 STC 66 SC; 
Krishnamoni v Baser, A1963 C 225 FB ; Basti Samiti, v Suraj, A1967 A 218]. In the 
connection of exclusion of jurisdiction see also Raleigh I Co v GG, A1947 PC 78: 
74 lA 50; Md Din v Imam, A1948 PC 33: 74 lA 319; Sardar Md v Bhagta, A1938 
PC 219: 74 lA 319; Janda &c v Collr, A1950 Pu 204; Gauba v Punjab &c., A1941 L 
234 FB; Maniram v Bhagwat, A1949 A 50; Zahid v Hamid, A1953 A 167; Secy of S v 
Jagannadham, A194I M 530 FB; Sultan v Nur^ sup; Registrar v Raghubir, A1948 P 337] 

Ihe exclusion of jurisdiction cannot operate in cases where the plea raised before 
the civil court goes to the root of the matter and would if upheld lead to the conclusion 
that the impugned order is a nullity [Ram Swamp v Shikar Chand, A1966 SC 394]. 
Statutory authorities cannot be expected to decide whether a rule purporting to be made 
under a statutory provision, declaring rules made thereunder to have the same effect as 
if enacted by the legislature, is valid [JK Manufacturers v STO, A1970 A 362 FB]. 

The executing court has jurisdiction to consider the validity of decree passed by it as 
Tribunal [Manchanda v Murree Brewery, A1968 D 167 FB]. 

Where there is absence of adequate remedy or when the provisions of the statute are 
not elaborate and power to record evidence &c or of determining a collateral fact by the 
authority is not provided for, civil courts are not barred from entertaining a suit notwith¬ 
standing the fact that there is an express exclusion. In cases where there is no express 
prohibition the general presumptions apply with greater force. At any rate it is the civil 
court that has to determine these questions [Bommidola v Union, A1967 AP 338]. Where 
a statute does not create any right but only provides a special procedure for its enforce 
ment a suit is not impliedly barred [Raja Ram v 5", A1968 A 369 FB]. When judisdiction 
has been conferred upon special court for investigation of particular matters its jurisdiction 
is exclusive [Somasundaram v Dist Collr, A1967 AP 126] and cannot be questioned in a 
civil court even if it is wrongly decided [Brijraj v Shaw &. Bros, 1951 SCR 145: AI951 
SC 1151. 

Civil court has inherent power to decide the question of its own jurisdiction although 
as a result of its enquiry if may turn out that it has no jurisdiction over the suit [Bhatia 
C H S Id \ Patel, 1953 SCR 185: A1953 SC 16]. Out of two kinds of tribunals one is 
empowered by statute to decide the question of its own jurisdiction. The jurisdiction of 
the second type depends on certain objective facts. The decision of the former cannot 
be interfered with unless it is wholly acting without or in excess of jurisdiction. In the 
case of the latter the court can examine whether the objective facts exist [Ramsingh v 5, 
AI966 MP 24; see Dontireddy v Bhimavarapu, AI971 AP 87 FB]. Where the civil court 
has jurisdiction to determine whether a statute applies the determination is valid even 
though erroneous [Gordhanbhai v Ranchhodbhai, A1966 G 253 FB]. The main point 
for consideration in determining jurisdiction in cases where on a definite cause of action 
two or more reliefs can be claimed is which of the reliefs is the main relief [Ram Awalamb 
V Jata Shankar, AI969 A 526 FB]. Where a suit is brought for two or more reliefs, one 
of which is cognizable by the revenue court but the others are not, the jurisdiction of the 
civil court is not ousted [Munshi v Beli, A1970 J & K 2]. 

The section makes no distinction between a civil right existing at common law and 
one created by statute [Sultan v Nur, A1949 L 131 FB]. 

Jurisdiction as to nature of suit is to be determined on the basis of the averments 
in the plaint and not on the basis of any defence or the result of the suit or the merits 
of claim [Bam v Nidar, A1942 L 217 FB; Bapiiji v Krishnaji, 15 B 400; Damn v Jagdish, 
A1949 C 622; Sriniwas v Secy of S, A1941 N 107; Munshi v Beli, A197a J & K 2] unless 
jurisdiction is sought to be given fraudulently or falsely [Elumalai v Balkrishna, 44 M 
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It is the substance of the relief sought and not the mere form of the plaint that 

must be looked to \Uthnrcij v S-'cy of Stale. 46 A 553]. 

It is for the party seeking to oust the jurisdiction of the ordinary civil court to 

establish his right to do so [Ahdtil v Bhawani. A1966 SC 1718; VLNS Temple v Jndurtt. 
A1967 SC 7H1' Srhnath v Kutntbarayudu, 39 M 21; District Bd v Kannuswamx^ 

35 1C 121- Bhaswati V HariUar, A1928 A 511]. Court acquiring jurisdiction subsequent 
to institution of suit is competent to try it [5/iiv Bhag^yfan v Onkarmal, A1952 B 365], 

The iurisdiction of the civil court competent to try the suit when it was filed cannot 
be displaced during pendency of the suit by an order of another court secured by 
\ party defeated on merits [Sonowati v Sri Rom, A1968 SC 466]. The principle of res 
iJicata cannot be allowed to defeat the provisions of a statute which takes away the 
urisdiction of a court and a party cannot by his admission, omission, previous conduct 
or consent confer jurisdiction on a court where none exists [Govmdasami v 5n/iiva^a. AI969 
M 172; Jwalo v Amir, A1929 A 132; Nathan v Harhans. A1930 A 254; Dist Board v 

Snraj. A1936 P 198 rel on]. 

Acts of State. Union of India can be sued for all acts arising out of breach of 
municipal law like a private individual [Vnion v Murolidhar. A1952 As 141] except acts 
of state properly so called. Meaning of Act of State 15 v Memon Haji, 1960, 1 SCR 537. 
A1959 SC 1385* S v Jamadar. A1962 SC 445; Promod v S. A1962 SC 1288; Madhav v 
Union. A1971 SC 530; Narasingh v S. A1962 Or 60]. As to Act of State, see Secy of 
S V Rnstom, 68 IA 109: A194I PC 64; Sarjerao v Govt. A1943 B 427. For acts which 
seek justification from the Municipal law but eventually turn out to be unlawful or legally 
unwarranted, the State will be liable, except where done by its officers in the exercise of 
some statutory powers [Sewkissen v Damn, A1957 C 617; 61 CWN 389]. A grant of 
lease under the MunicipapI law in force in the former cx-Statc of Nayagarh is not an 
act of State [Prasanna v Sri Jagannath. A1971 Or 246 FB]. What is an act of Slate— 
When trespass for Government purposes is accompanied by damage. State is liable [f/iiion V 
Ramkamal. A1953 As 1161. The State is immune from liability where the acts are referable 
to the exercise of sovereign power or delegated sovereign power [Krt^/nri Lai v 5. AI965 
SC 1039; Saiya Wati v Union. A1967 D 98]. Collection of land revenue is a sovereign 
function and it is a complete defence for the State to say that whatever was done was 

in the exercise of sovereign powers |5yed Alam v Ahdnl, A1967 AP 41]. The 

postal service of the Govt is not a sovereign function of State [Gov/ of India v Jeevarai, 
AI970 Mys 13|. ‘Act of State' is not available against a citizen [Madhav v Union, sup]. ' 

An act of State can be exercised only against an alien and not against a subject. 
Because the Government is entitled to maintain an army, a personnel of the army while 
in the course of his employment injuring a person when negligently driving a motor truck, 

is not immune from liability \ Domn v Anirndh, 1959 ALJ 845]. There can be no Act 

of Stale between the sovereign and his subject or between the sovereign and foreigners 
resident in his dominion under the protection of law [Keshav v S. A1967 Raj 24]. The 
non liability for acts of State is not because the act is one committed by the public servant 
in the exercise of sovereign power but because it is in respect of a non-resident foreigner 
who cannot invoke the jurisdiction of the courts and for an act which is not justiciable 

in the municipal courts ir//(7/y & Co v Collr, AI966 AP 457]. 

The power to recognise an heir to the gaddi of I is political in character and is an 
incident of sovereignly and cannot be the subject matter of a suit in civil court [Umrao 

V Bhagwati, AI956 SC 15; 1956 SCC 62|. Act of State—Annexation of territory—Rights 

of previous rulers \ Rajinderchand v Sukhi. 1956 SCR 889: A1957 SC 286], Where an 
cx-Rulcr of a State which had merged into India had entered into a contract for sale 
of trees, but the contract was repudiated by the Stale Government, its action being an 
Act of State is not justiciable \Thoilendra v S, A1959 MP 27]. In the case of a merger 
only such rights in respect of the old sovereign which the new sovereign has recognized 
or acknowledged can be enforced in the municipal court [Firm Bhagwandas v S. A1966 
MP 95; Govindrao v Krishnarao. AI966 MP 32]. Claim made on basis of grant by erstwhile 
ruler is not enforceable when it has not been acceptped by the successor government after 
merger [Jiwan v S, A1971 'SC 744]. The questions of sovereignty and acquisition of 
territory are acts of State and cannot be challenged in municipal courts [Sehns/Zno v S. 
A1968 Goa 17]. 

Questions of International Law. Disputes as to boundaries as between two independent 
States cannot be the subject of inquiry of municipal courts exercising jurisdiction in either State 
and municipal courts should be slow to interfere 1 Afv Union, A1969 SC 783]. No 
international treaty entered into between India and any foreign country is justiciable in a 
municipal court [Gohalousamy \ U T Pondicherry. A1968 M 298]. Treaty obligations 
cannot be enforced in municipal courts [Srikrishna v 5, 58 CWN 6591. A treaty or ft 
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covenant entered into by the former Bikaner and other covenanting States is an act of 
State between the contracting parties and no action can be founded on anything contained 
in it [Stat,? V Madanswarup, A1960 Raj 13.S]. 

Statutes barring jurisdiction.*‘Ex pressly barred^’means b aired-by an y enactment ^or 
the time b eing in force passed by Legislature v Abcful, A1940 A 272]. Exclusive 

junsdictiOn ^oF revenue courts bars civil court's jurisdiction [Hat/i v Sunder, A1971 SC 
232Df SuiCchallenging election to a Gram Panchayat held" under the Bihar Act 7 of 
1948 is barred as the Act itself provides a remedy [Jodhi v Vedabharat, A1956 P 205]. 
Su it for restitution of conjugal r ights is barred jn regular civil courts in ._yiew of ss4 and 9 
of the Hindu Marriage Act, 1955 [Boitan Bai v Ditrga Pd^ A1950 MP 410; Bharawnn v 
Lilamm, AT963 Pu 118]. Suit challenging an order by the Reserve Bank under si 1(2) 
Public Debt Act is barred under s 19 of the Act [Vasudeo v National Savings Bank, A1953 
B 209]. Suit to recover sales tax illegally collected is barred by s 18A Madras Sales Tax 
Act 1939 [Firm Illuri Subbayya v S, A1964 SC 322; S v Sri Rama'krishna Mills, A1970 
M 316], s20 Bombay Sales Tax Act 1946 [Kamala Mills v S, A1965 SC 1942], and T-C 
General Sales Tax Act (5 v Ramaswami Iyet\ A1966 SC 1738)]. Suit for declaration that 
plaintiffs are entitled to half of compepnsation money allowed in respepet of land, acquired 
under s9 Defence of India Act 1939 is barred by sl9 Requisitioning and Acquisition of 
Immovable Property Act 1952 and the fact that the arbitrator left open the question of 
title cannot confer jurisdiction on civil court [Raja Ram v Kishori, A1968 P 500]. 

S 19 Defence of India Act and the rules thereunder creates a special forum by way 
of arbitration including an appeal to the High Court for determining the amount of 
compensation in respect of compulsory acquisition of property by the government and 
exclude the jurisdiction of the civil court under the Arbitration Act [Dinshaw v Badkas, 
A1969 B 151]. S 46 Adm i mstration of Evacuee Property Act^ ^^rs the jurisdicti on of 
any c ivil court or reven p*^ rnnr t to adjudicate upon any questTon whether any^roperty 
or js not evacuee property [Ram Gopal v Addl Cnstodian. A 19^6 SC \4'^^Cusfodian 
^r^frnnT SC 169; Union ^ Hari Ram, AI968 Pu 40 FB; Abdul v Manilal, 
A1970 G 12] but the jurisdiction of the Hieh Court under Art 226 is not baiifid [Custodian 

V Jafran, A1968 SC 169; "/.srarv' Custodian, A 232]7^ 

S 110 F Motor Vehicles Act expressly bars the jurisdiction of a civil court to entertain 
any question relating to any claim for compensation [Thomas v Hatz Hotel, A1969 D 3] 
but it does not bar suit for compensation for damage to car [Nat v Bachan, A1971 
Pu 144] nor does it bar jurisdiction of tribunal under Workmen’s Compensation Act 1923 
[Ogeti V Zaleka, A1970 AP 124]. The jurisdiction of the compapny court in regard to 
matters falling under s 398 is exclusive \Nava Samaj Ltd v Civil Judge, A1966 MP 286]. 

‘‘Impliedly barred”, /^barred_by_genei:aL_pxincip|es_ of_law and equity_or. on _groun^s 
of ^blic policy, &c eg suits relating to a,ct& of-State; pubjic policy; suit foi' damages against 
a witness for, defamatory _statement ^[Baboo Canesh v Mugni, 17 WR 283 PC; Sar}erao~ 
v~Gbv/r”AT943 B 427]; for costs incurred by plaintiff in a criminal court [Churamoni v 
Baidya, 32 C 429]. Suit by a military .servant for discharge_from service is impliedly 
barred [Union v Ramclwnd^, AT955 Pu 166]. Suit for compensation for goods commandeered 
bjTtheThilitary for war purpopses does not lie [Purnendu v Union, A1956 C 66]. Civil 
co urt cann ot interfer e wh en- Municipality, exercises statutory powers in good faith, [Umrao ' 

V Mun Commrs, A1956 Pu 324]. In a suit for recovery of enhanced assessment under 

an illegal order defence of illegality may be set up [Corporation v Abdul, A195I, M 277]. 
Where the liquidator made a contributory order directly against the plaintiff not limited 
to the assets in his hands, s42(6) Co-operative Societies Act was no bar to the civil suit 
[Jhansi &c v Makhan, A1957 A 492]. Declaratory suits for money attached by .criminal- 
court for an order_under s488 Cr P Codelis not maintainable^ [VoMa v Bachint, A1937 
L 367]. But a suit for^ declaration that an order under s488 CrPC is vitiated by-fraud 
and^concealment is maintainable [Gauri Devi v Bishwanath, A1970 A 185]. If the special 
jurisdiction of liquidators under B & O Co-operative Societies Act 6 of 1935 is not availed 
of, no suit lies in civil court [Liquidator v Hadibandhu, A1953 Or 300]. Implied ouster 
of jurisdictio n howJcL-be_determined JiSidtpn v Nur, A1949 L 131 FB], ——^ 

Statutes not barring jurisdiction. In spite of an arbitration clause a suit that there 
never was a contract or that a contract is void is not barred by ss 32, 33 Arbritration Act 
[State V Adampse, A1951 C 147]. Suit to remove telephone lines from plaintiff's land 
not barred by s 17 Telegraph Act [G-G in Council v Achhruram, A1951 Pu 357], How 
far jurisdiction of civil court is ousted by Payment of Wages Act [Sarin v Patil, AI951 

423; Kewalram v Ram Manohar, A1966 B 185 FB; Nirmal Industries v Naseemuddin, 
A1967 AP 370; Rameshwar v Jogendra, A1970 Or 76]. Jurisdiction to determine whether 
defendant is a licensee is not ousted by s 28 Bombay Rents, Hotel and Lodging Act, 
57 of 1947 [Govf/idram v Dharampal, A1951 B 390]. 
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Although the Industrial Disputes Act 1947 impliedly excludes the jurisdiction of the 
civil court to try industrial disputes [Krishnan v EID &c, A1964 M 81] a suit for proper 
relief for a wrongful dismissal in violation of the statutory award is not barred [K M 
Mitkherjce v Sccy SBI, A1968 C 59]. When a claim is made for arrears of salary. Labour 
Court can decide the plea as a jurisdictional question [Proprietor &c v Labour Court, 
A1965 M 4501- S 26 Railways Act which ousts the jurisdiction of civil courts has to be 
strictly construed—suit for refund of wharfage or demurrage in excess lies [Raichand v 
Union, A1964 SC I268J. S 34 Specific Relief Act does not bar suits for declaration not 
falling within the purview of the section [see Ramraghava v Seshu, A1967 SC 436]. Suit 
for rendition of accounts in respect of the rents received by the Custodian in the course 
of management of the property is not barred by s 20 Evacuee Interest (Separation) Act 
1951 [American Furnishing House v Udai Rani^ A1968 D 162]. S 4 Pensions Act 1871 
does not bar a suit relating to amount of gratuity [Mela Ram v Senior Suptd^ A1970 
A 234]. Suit for refund of amount of sale consideration where the property purchased was 
subsequently declared as evacuee property is not barred [Union v Hem Chandra, A1970 
A 228]. Suit challenging validity of transfer of shares is not barred by the Companies 
Act 1913 [Chiranjilal v Mahahir, A1966 As 48]. It is not correct to say that the company 
court has exclusive jurisdiction in matters falling outside the Companies Act eg suits on 
contracts and mortgage bonds executed by companies (Umamaheswara v Venkatarayadu, 
A1970 AP 225]. Ss 20 and 26 Minimum Wages Act 1948 does not exclude the jurisdiction 
of the civil court when the challenge is as to the applicability of the Act to a certain 
class of workers [Pahhojan Tea Co v Dy Comm Lakhimpur, A1968 SC 271]. Workmen's 
Compensation Act 1923 docs not purport to exclude jurisdiction of civil courts generally 
in all matters relating to compensation. Claim for indemnity under sl3 is maintainable 
[Pori Trust v Bombay Co, A1967 M 318]. Suit for refund in respect of illegal levy of 
excise duty [Union v Vengunia ,A1967 AP 281] or for a declaration that order of excise 
authority levying duty and penalty is illegal [Bommidala v Union, AI967 AP 338] is not 
barred by s 40 Central Excises and 'Salt Act 1944. 


Explanation. The Explanation refers to a suit in which the right to an office is 
contested and the office contemplated is religious office, for it is in connexion with such 
office that questions as to religious rites, ceremonies, &c arise. A religious office may 
or may not carry right to fees or emoluments with it. The holder of the office may also 
get a gratuitous gift or honours. &c other than money. Decisions are not uniform as to 
whether fees must be attached to an office in order to maintain a suit. It has been held 
in some cases that a suit lies although the office has no fees attached to it [Momat v Bapu, 
15 C 159; Dino v Pratap. 27 C 30; Delyndra v Satya, 54 C 614; Sayed Hashim v Husein 
Sha, 13 B 429; Shridhar v Jai Ch. A1959 A 598— contra; Tholappala v Vengata, 19 M 

62; Suhharaya v Vedantachariar. 28 M 23; Hira v Bachu A1916 P 215; Lutan v Proyas 
4 PU 53i 

Question as to religious rites and ceremonies cannot be the subject-matter of civil 

suit independently of right to office. In respect of honours in temples, (1) a suit for a 

declaration of religious honours and privileges simplicitcr docs not lie. (2) But a suit to 

establish ones right to an office in a temple and to honours and privileges attached to 

that office as its remuneration or perquisites is maintainable. (3) The essential condition 

for the existence of an office is that its holder shall be under a legal obligation to discharge 

Its duties and for the non-observance of which he may be visited with penalties. There 

cannot be an independent ofiice of fheerihakar or andipad-~Su\i for declaration of religious 

honours and privileges m temples, if and when maintainable [5ri Sinha Ramanuja v Sri 
Ranga. A1961 SC 17201. 


A distinction appears to have been made in some cases between an office attached 
insT fcmplc and a purely personal office [see Gourmani v Chairman, 14 CWN 

JU^/, 1062; Tuuvenkatachariar v Andalamma, A1969 AP 303 FB] and a suit has 
been held to be maintainable for a religious office in a temple though no fees are attached 

-in otfir^'T’c/^ V Tamana, 16 B 281], while a suit of merely 

AmVl H ^ ^ ® S‘iru [Tiruvenkachariar 

455 T hi been h!n . v Snha. 6 B 725; Gadiaeya v Baaaya. 34 B 

person'll whhoMt nnl r another case however, while the office was 

In Allalr.b.?^ V Husein Sha. sup]. 

not connected with n. ' i * '*'i a religious pageant, eg. Ratnlila 

suit IChnnni, v K / ^ ^li'inc and not carrying any emoluments cannot be enforced by 

relevant iRam Ch 'v AI95l"or“641.*'"'‘''“"'^"‘' ‘^•'araetpr is 

•n ‘I'c existence of some duties attached 

to It, the non-perfoim.ince of which may he visited by penalties. The rendering of merely 
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voluntary service cannot constitute an office [Venkatachanar v Ponappa, A1919 M 1026; 
Ramaswami v Lakshmana, A1939 M 886; Lachman v Bahleo. A19I7 P 37; see Shankar v 
Malhar, A1931 B 273]. If there is at least one specific duty and there are also emoluments, 
it must be regarded as an office [Chinnaswami v Singarachariat\ A1928 M 377]. Where 
there is no duty or a duty enforceable merely by moral or social sanctions, there can be 
no ‘office’ [Srinivasa w S, 9 MLJ 355]. “Vrit” right, ie a right to priestly dues or voluntary 
offerings of disciples for funeral ceremonies, is neither a right to office nor does it consitute 
property so as to be deemed a civil or legal right to which a suit may lie [Samar v Ram 
Narayan, A1959 AP 307]. The test is whether there are duties attached to the office 
enforceable by law or custom, whether by deprivation or other temporal sanction [Ram 
Cli V Magiini A1951 Or 64]. 

Where the secular and religious duties of a public endowment arc inseparabply blended, 
a suit lies under s 92 for the removal of the mohunt. But even if the two capacities 
of the office are separable and the mohuntship on its spiritual side regarded as purely an 
office of dignity, there is no doubt that the office is of such a nature that a suit relating 
to it must fall within the Explanation—the spiritual portion of the office being intimately 
connected with the exercise of rights to property. There may however, be cases where 
the duties of an office are purely spiritual and moral. The office may have no pecuniary 
benefit attached to it or its emoluments are purely voluntary contributions. In such cases 
It may be futile for a civil court to interfere with the exercise of the office. No rights 
of property are connected with it and there is no machinery by which the court can 
control the voluntary action of the worshippers or the mohunt [Satish v Dharonidhar, 
67 lA 32: 44 CWN 177: A1940 PC 24]. 


Suits Maintainable. The following are some examples: Right to worship deity in 
a temple [Aiyana v Sadagopa, A1939 M 757; Goundars &c v Udayars <£c. A1945 M 234; 
Woman v Balu, 44 B 410; Gopanna v Ramaswami, A1944 M 416; Jagannoth v Akali, 
21 C 463], or right to worship bare headed [Rattan v Beliram, A1952 Pu 163]: Right 
to say prayers at a certain place [Anand v Shankar, 1 B 323; Krishnasami v Krishnoma, 
5 M 313]; Right to panda to enter public temple with client for worship [Narhari v 
B N T Com, 1952 SCR 849: A1952 SC 245]; Right to recite stotrams on certain occasion 
in a temple [Bashiakar v Venkata, 20 MLJ 530]. Suit for expulsion from caste and 
for damages, as it is deprivation of a legal right [Jagannath v Akali, 21 C 463; Appaya v 

Padappa, 23 B 122; Ganapathi v Bharati, 17 M 222]; Right to take turn at worship to 

secure one’s share in the offerings [Kunj v Naraini. 45 A 437]; Hereditary right to officiate 
exclusively as a priest at the cremative ceremony of dead bodies brought for funeral to 
a particular place [Gourmoni v Chairman, 14 CWN 1057]. 

Right to worship is a civil right, interference with which raises a dispute of civil nature, 
but not disputes which are in respect of rituals or ceremonies alone if they arc not essentially 
connected with civil rights of an individual or a se^[Ugam v Kcsrimal, A)971 SC 2540: 

Narayana v Peira, AI939 M 494; Aiyana v Sad^jj^a, A1939 M 757]. In adjudicating 

on a right of worship or a right to religious office^ questions of ritual may have to be 
decided incidentally, but suits in which the principal question relates to rites, ceremonies, 
forms of prayer, religious precedence, &c are not of a civil nature [Appo.dorai v Annangara, 
A1939 M 102; Rama v Shivram, 6 B 116; Adv Genl v Yusuf, AI921 B 338: 24 Bom LR 

1060]. Suit by legal heir of a panda for declaration of his right to inherit jajmani and 

for an injunction against defendants is maintainable [Sarada v Ajananad, A1942 A 320]. 
Suit by members of a religious or other sect for the right to conduct religious procession 

along a high way with appropriate observances [Sayid Manzur v Say id Md, 52 lA 61: A1925 

PC 36: 29 CWN 486; Md Abdul v Latif, 24 C 524; Md Jalil v Ramnath, 53 A 484; 
Sadagopachariar v Rama, 26 M 376; Ghafoor v Chhotey, AI948 O 279; Shk Pint v 
Kalandi, A1964 Or 18]. Such right is not dependent on any custom but is an inherent 
right [Martin & Co v Faiyaz, 48 CWN 307 PC]. 'Suit in interest of deity by some of 
the shebaits—^when maintainable [Guru Charan v Satyanarayan, A1971 Or 15]. Suit on 
behalf of deity to protect property by person donating for maintenance [Ramchand v 
Janki, A1970 SC 532]. Right of deity to be taken out in procession through public 
streets [Radhamohan v Praharaja, 1959 Cut 437]. A declaratory suit can also be brought 
to establish the right of members of the public to conduct non-religious processions 
without proof of special damage [Chandu v Nyahalchand, A1950 B 192 FB: 52 Bom LR 
214; Muthialu v Bapiin, 2 M 140]. Suit for declaration of right to run a bull race before 
a temple and for permanent injunction [Srinivaslu v Kavalmani, A1967 M 451]. Mismanage- 
*'|ent or acts in breach of private trust are an infringement of civil rights and relief is 
^tainable under s9 [Naranayaswami v Balasundaram, A1953 M 750; Thenappa v 
Karuppan, A\96% SC 915]. Suit for a scheme and administration of trust is a justiciable 
claim within s9 [5'n Mahadeo v Bal Kr, A1952 C 763; Thenappa v Karuppan, A1968 
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SC 9151 Suit for recovery of advance sales tax paid under a mistake of law under the 
Bombay Sales Tax Act {S v Jaf>nioluwdar. A1966 SC 1412]. Suit for refund of tax imposed 

ultra vires the statute [Balafjhat Mttn v Meghraj, Ai966 MP 104]. , r r. « 

Suit lies when assesment of tax is beyond the compeptence of a Board [Dt Board v 
Prag AI948 A 382 FB]. Suits whether barred by Municipalities Act [Mitnpl Bd v 
Mansa, AI95I A 634]. Suit for illegal levy of tax by Dist Board {Dist Board v Kellner 
& Co, 1954 ALT 373]. Suit for illegal levy of salcs-tax and for refund of the tax [5 v 

Khoda AI97I MP 254 FB: Prov v Chekka. A1952 M 273]. ^ 

A'sale held on an altered date not notified to the judgment debtor being m clear 
violation of the public Demands Recovery Act. the debtor was entitled to come to the 
civil court for a declaration that the sale was void [Sadhan v Kshetra, A1958 C 65].^ 

Unauthorised exchange of property by Municipal Committee or misappropriation of 
a rate or its application to purposes which are unauthorised or illegal, gives a right to a 
ratepayer to sue in civil court YJugal v Municipal Comm, AI958 MP 393]. 

A suit for refund of stamp duty and penalty illegally realised by the Collector is 
maintainable [Kisanlal v S, A1959 Or 144]. Ordinarily the civil court will not interfere 
with the internal management of a society registered under the Societies Registration Act. 
But where the Act is ultra vires or fraudulent or illegal, the members can sue in civil 
court iSridhar v Jaichandra. A1959 A 598]. Where the rules providing for amendment 
of constitution of a registered society are not followed in amending its constitution, an 
individual member can bring a civil suit YRamcluiran v Sridhar, A1962 A 610]. Suit on 
the original cause of action after an abortive or incomplete award is not barred 
[C/iattdrahhaga v Bhikachaud. A1959 B 549]. 

In a suit for possession and cancellation of sale deed on the ground of fraud the civil 
courts alone having jurisdiction to try the main relief of cancellation can try the whole 
suit though tenancy courts have exclusive jurisdiction to try the consequential relief for 
possession [Mewa v Baldeo, AI967 A 358]. 

Suits against the acts or orders of Sea Custom Authorities [Collr of Customs v Lain, 
A1955 M 187]. A suit to consider the validity of a decision or order made under s 182 
or s 188 of the Sea Customs Act on the ground that the provisions of the Act were not 
complied with lies [ Manahem v Union, A1960 B 196]; see however Tcjman v Anand, 

A1965 C 517, which holds that no suit lies challenging confiscation order when properly 
is imported under the Sea Customs Act. 

A suit for a declaration of civil rights in respect of certain contracts, arbitration 
agreements and awards is a suit of a civil nature [Pratapmull v SethUi, 64 CWN 616], 

Wrong decision of University affecting students including examination results if it is 
found to be in contravention of University rules and regulations \Gauhati Vniv v Sailesh * 
A1955 As 9] or in contravention of the principles of natural justice but courts should 
be loth to interfere with the order of educational authorities punishing students [Punjab 
Univ V Prem^ A\91\ P 177]. Suits for arrear of wages etc when not falling under s 15 
oFT^'ayment of Wages Act [Saragdli^^ Lakshmi, A1955 P 320]; Suit by Govt servant 
for arrears of salary when dismisst^Wcgally from service [0/« Prakash v State, 1955 
2 SCR 391: A1955 SC 600: 1955 A^ 617]; Suit to enforce customary payment such 
as mamids akin to rent \Paika v Pindiko, A1958 Or 15]. Suit seeking reliefs for infringe¬ 
ment of copyright [Daily Calendar v United Concent. A1967 M 381]. Suit for declaration 
that person is Bargadar [Jatindra v Sushilendra. A1965 C 328]. 

Suit for a declaration that plaintiff is a citizen of India is maintainable [Md Katnal 
V S, 1962, I And WR 110]. Until it is determined by the Central Govt that the plaintiff 

has lost his Indian citizenship he is entitled to seek the protection of the civil court. The 

trial court cannot dismiss plaintiff’s application for a temporary injunction to restrain from 
deportation on the ground that the suit is not maintainable [Md Sher v U/iiofi, A1964 
A 63; {Govt v Md Khan. A1962 SC 1778 relied on)]. 

Suit by Hindu wife for perpetual injunction restraining her Hindu husband from 
contracting second marriage [Shankarappa v Basamma, AI964 Mys 247]. Application 
under s9 Hindu Marriage Act 1955 even if the relationship of husband and wife is denied 
[Gurdial V Mukand, A1967 Pu 235], Suit challenging the opinion of the State Govt 
on the question of urgency under s 17(4) Land Acquisition Act 1894 on the ground that 
the Govt never applied its mind or that its action was mala fide [Printers House v Misti 

Lai, A1970 Pu 1 FB; Bharat v S. A1970 Pu 29]. 

Suits Not Maintainable. It has already been stated that suits relating to purely caste 
questions or social functions or purely religious rights or ceremonies are not suits of ft 
civil nature lG//™ueuvu v Tamana, 16 B 281; Bavhimath V Janardhan, 15 B 599; 
Cooppoosami V Dnraisami, 33 M 67; Karnppa v Kahmthoyan. 1 M 91]. Meaning 
of ‘caste’ [Mnthnsami v Masilamani, 33 M 342] and "Autonomy of caste” V 

Chapsey, 34 B 467, 487]. Test as to whether or not question is ft caste question [AfMrtlrf 
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V Siida, 6 B 725, 727]. The question of caste has always been a matter primarily for 

the caste itself and for the Hindu Society Diilari v Yoseshwar, A1969 A 68]. 

Suit to establish a right not to an office but to a mere dignity or honour or precedence 
unconnected with any fees, profits or emoluments [Shankar v Malliar A1931 B 273: 33 
Bom LR 479; Sankar v Bharati, 6 WR 39 PC; Gurkha Assai v Md, 51 IC 905; 
Thathachariar v Srinivasa, A1938 M 334; Siiryonarayanamurthy v Ranjit Rao. A1953 
M 701]. Distinction between right to office and mere honour [Chitti v Venkata, A1933 
M 264]. But a suit lies for honours if they are attached inseparably to an office as part 
of its emoluments [5n Rungachariar v Riingasatni, 32 M 291]. Suit for the recovery of 
withheld amount of special provident fund [Viswanathan v Union, A1968 M 87]. Suit 
for dismissal of hereditary priests or those appointed by jajman [Dinanath v Ganesh, 
8 P 677]; Suit for dismissal from the post of honorary secretary of an association [Mahara'i 

V Sashi, 37 A 313]; Suit agitating the existence and validity of reference to arbitration 
and the award [Seethamma v Annapurnamma. A1953 M 554; Moolchand v Rashid. 
A1946 M 346]; Suit by worshipper not based on any right to the property in the Idol or 
to an office against its custodian to locate the idol in a particular place [Lokenath v 
Dasarathi. 32 C 1072; Radha Kr v Radharamana, A1949 Or 1]. Suit questioning the 
amount of compensation for land acquired under the Land Acquisition Act 1894 [Kamala 

V Lakshan, A1967 C 105]. 

Suit for assessment of import or export duty is barred. The remedy is provided in 
the Sea Customs Act [Hoare Miller & Co v Union, 65 CWN 1206]. 

Prospecting license by Government does not confer rights enforceable in a court of 

law [Peddarangaswami v State, A1953 M 583]. 

Suit against University to declare that one has passed an examination [Ratn Ugrali 

V Benares Univ, 47 A 434]. 

A civil court cannot entertain a suit to set aside a decision by a revenue court 
that cess is recoverable. It can entertain a suit only if the order is without jurisdiction 
and not because the order is incorrect [Madhaba v State, 24 Cut LT 433|. A suit to 
enforce an award is not maintainable as it would be a violation of ss 32 and 33 of the 
Arbitration Act [Firm Gulzarimal v Firm Ramesh, A1959 Raj 162]. 

Suit challenging assessment order on the ground that income was below the taxable 
limit [Antarin Zila v Bharat Cold Storage. A1967 A 182], that it was made in contravention 
of Art 286 of the Constitution [Kamala Mills v S, A1965 SC 1942; S v Sri Ramkrishna 
Mills, A1970 M 316], 'Suit challenging assessment order under s34 I T Act 1922 
[Kamakhya Narain v Union, A1966 P 316]. 


Suit in respect of notification under R 126 AA (1) DI rules not generally maintainable 
“When maintainable [S' v Bharat Kala Bhandar, A1967 SC 1766]. As the right of election 
to Parliament or State legislature is a creature of Constitution an aggrieved person can 
only pursue the special remedy provided in the election tribunal [Ponniiswami v Returning 
Officer. A1952 SC 64; Durga v Raghuraj. A1954 SC 520]. As far as the administration 
of wakf properties is concerned the civil court J^rold not deal with the matter in view 
of the statutory provisions [Peeran v State Wal^tBoard, A1969 M 350; see Mayadhat v 
Orissa Board of Wakf. A1966 Or 208], Dispmes arising in a football-match are not 
justicable in a court of law [Imphal Sporting v All Manipur Sports, A1969 Mani 42]. 


Domestic Tribunals. Voluntary societies or associations or clubs or trade unions 
have their own constitutions or rules for hearing and determining the rights and duties 
of individual members and they exercise jurisdiction analogous to that of inferior courts 
of justice. Courts of law generally decline to interfere with the decisions of domestic 
tribunal unless some kind of property right is involved. Further, in order that the 
authority of a court may be invoked it must be shown that the domestic tribunal has 
exceeded its jurisdiction, ie acted outside the scope of its authority. Court cannot interfere 
with the decision of a domestic tribunal (eg stewards Turf Club) however sev^e the 
penalty, provided it does not exceed jurisdiction and acts honestly [O'Redly v 
A1949 PC 313* 54 CWN 124; Daryanomal v Karachi &c, A1945 S 21; See State Medical 
Faculty v Kshiti, A1961 C 31:.64 CWN 842; Srigopal & Co w Singhania Bros, A1965 C 
531; Gopal v S, A1966 C 42]. Even when the courts are called upon to interfere with 
such decisions they will go no further than to see that they are in conformity with the 
principles of ’‘natural justice”. Thus, where a member was asked to resign from a club 
on the allegation that his conduct was injurious to the club and he having refused was 
expelled by a resolution, the court held that it was of no force as the Committee acted 
without full inquiry and without giving the plaintiff notice of a definite charge 
V Earl of Wharncliffe, 1879, 13 Ch D 346; see Young v Ladies I Club, 1920, 2 KB 523; 
Lapointe v VAssen &c, 1906 AC 535]. The court can set aside the order of a domestic tribunal 
if it acts without jurisdiction or does not act in good faith or acts in violation of the principles 
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of natural justice \scc Dtiver v Lod^vj Victoria. A1963 SC 114; Annamunihodo v Oilfields 
Workers Trade Union. 1961, 3 All ER 621 PC; Vijai Pratap v Ajit. A1966 A 305 (disputes 
regarding organisational matters of the Congress); B Bhimrajee v Union. A197I C 336]. Where 
a party appearing before a domestic tribunal alleges dishonesty or mala fide on the part 
of the tribunal the civil court will need first rate evidence before arriving at such a finding 
[Uijal V Netai, A1969 C 224]. Even where there is no contractual link between a person 
and an association, a court has jurisdiction to make a declaration that the decision of the 
association disqualifying the person is idtra vires and void and to grant an injunction 
restraining the association [Davis v Pole, 1957, 2 All ER 524]. When a medical practitioner 
was found by the Divorce Court to have committed adultery with the respondent, a 
patient, and the practitioner was therefore struck out from the register, it was held that 
the Medical Council was bound to hear any evidence tendered by the practitioner \_Genl 
Med Council v Shackman, 1943 AC 6271. Expulsion of members of a club or masonic 
lodge—The contractual origin of rule of expulsion has its corollary on the cognate rule 
that when expelling the conditions laid down in the rules must be strictly complied with. 
Whether an infringment of rule is substantial or not depends upon the nature of the rule 
infringed, whether it is mandatory or directory [Dover v Lodge Victoria, A1963 SC 1144 
{Maclean v Workers' Union, infra: Bonsor v Musicians' Union, 1956 AC 104; Ezra V 
Mahendra, 1946, 2 Cal 88 rcld on)l. 

As to procedure before domestic tribunal, sec Maclean v Workers’ Union, 1929, 1 
Ch 602. Court has jurisdiction to examine any decision of Committee involving a question 
of law and interpretation of rules. Limits of the power of court in dealing with expulsion 
from economic and trading associations arc wider than in the case of expulsion from social 
clubs [Lee v Showman's Guild. 1952, 1 All ER 1175]. 

When managing agency is terminated by an ordinary resolution although the articles 
require an extraordinary resolution, it is not a question of internal management of company 
\ Ramkissendas v Satya, A1950 PC 81: 77 lA 128]. 

lo. Stay of suit. —No Court shall proceed with the trial of any suit in 
which the matter in issue is also directly and substantially in issue in a previously 
instituted suit between the same parties, or between parties under whom they 
or any of them claim litigating under the same title where such suit is pending 
in the same or any other Court in ’[India] having jurisdiction to grant the relief 
claimed, or in any Court beyond the limits oi ’[India] established or continued 
by the Central Government and having like jurisdiction, or before -[the Supreme 
Court]. 

Explanation. —The pendency of a suit in a foreign Court docs not preclude 
the Courts in ’[India] from trying a suit founded on the same cause of action. 

Bangladesh & Pakistan: For 
may be. 


ft* 




ndia" read “Bangladesh'*, or “Pakistan" as the case 


Scope and Application. The four essential conditions for the application of this 
section are: (/) that the matter in issue in the second suit is also directly and substantially 
in issue in the first suit; (2) that the parties in the second suit arc the same or parties 
under whom they or any of them claim litigating under the same title; (,?) that the court 
in which the first suit is instituted is competent to grant the relief claimed in the subsequent 
suit [Kalipada v Charithala. 60 C 1096; Somasundaram v Venkata. A1938 M 602; (4) 

that the previously instituted suit is pending («) in the same court in which the subsequent 

suit IS brought, or (/>) in any court in India, or (r) in any court beyond the limits of 
India established or continued by the central Govt or (d) before the Supreme Court. S 10 
IS clear, definite and mandatory. The court in which a subsequent suit is instituted is 
prohibited from proceeding with its trial in certain specified circumstances. S 10 docs not 

become inapplicable on a court holding that the previously instituted suit is a vexatious 

suit instituted in violation of the terms of the contract. Recourse to sL5l is not justified 
on facts in staying the suit {Manohar v ffiralal, A1962 SC 527]. 

nf *’1“ 'he trial is. The object is to avoid conflict 

of judical decisions by preventing courts of concurrent jurisdiction from simultaneously 

snm’ ^Th‘’°K suits in which thc matter in issue is substantially 

the same. Thc bar under s 10 is a rule of procedure which can be waived by the parties 


1. Subs successively by ALO 1948, 1950 and Act 2 of 1951 

2. Subs for "His Majesty in Council” by lAO 1950 and PAO 1961. 
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[Ganga v Banaspati, A1937 N 132; Jai Hind &c v Tulsmnn, A1953 B 117J. Suit remains 
'‘pending” so long decree is not drawn up \Girhh v Braja, 71 CLJ I90J. 

"Matter in issue" does not mean any matter in issue in the suit but has reference 
to the entire subject in controversy [Bepin v Jogendra^ 24 CLJ 514: A1917 C 248; Jugometal 

V Rungta, inf; Munuswami v Raghupathi. A1940 M 7; Komarappa v Ramaswamy, A1948 
M 150; Md Afzal v Sardar, A1949 L 69]. It is not sufficient that one or some issues 
are in common [Kota v K, AI922 M 304; Gargi v Devi, 51 A 1017]. The subject matter 
of the subsequent suit must be covered by the previously instituted suit and not the vice 
versa. Substantial identity is enough [Luxmi Bank Ld v Harikisan^ A1948 N 297; 
Mahaganpathi v Natesa, A1935 M 112]. Not complete identity of issues, but substantial 
identity is required [Jai Hind &c v Tidsiram, A1953 B \\1\ A G Industries v Rishabh 
AI972 C 128; Ranchhoddos v Ram Ch, A1963 MP 59— contra: Sankal v Prakosh & Co, 
A1947 B 84; Bharat Nidhi v Shadilal, A1954 Pu 114]. Where the matter in issue in the 
first suit is the price of goods supplied per ship A^ and in the second suit the price of goods 
supplied at a different period per ship S, there is no substantial identity [Jugometal 

V Rungta, A1966 C 382; 70 CWN 375]. There may be substantial identity though different 
reliefs may have been claimed by the differents plaintiffs [Shorab v Mansata &c, A1957 

C 727]. But any matter common to the two suits will not attract S 10 [Ramnarain v 
Ram Swarup^ A1962 A 108]. 

One test of applicability is whether the final decision in the previous suit would 
operate as res judicata in the subsequent suit. The subject matter and the causes of 
action need not be the same [Jinnat \ H J Mills, 36 CWN 667; Durga v Kami, 38 CWN 
818; A1935 C 1; Trikamdas v Jivraj. AI942 B 314]. It will matter little that no written 
statement had been filed in the earlier suit [Life <6c v Bengal &c. AI971 C 345]— contra: 

To apply the test of res judicata does not at all advance the solution, because it will still 

have to be decided whether the matter in the subsequent suit was directly and substantially 
in issue in the earlier suit [Nemkumar v N, A1958 A 207]. The test is not whether the 
subject matter of the contract is the same in both actions, but whether the cause of action 
is identical in both [Morris Ld \ P & Bolton^ 1945, I All ER 367 CA]. Test of 
applicability of slO stated [Kunhi v Venkatappa, AI954 M 320; Nuku Singh, v Muni, 
A1954 P 314]. Though the questions of law involved in the new suit are the same as 
those involved in certain pending appeals, but the cause of action is entirely new, sIO 
does not apply [Kailash v Jhamola, 1941 ALW 291]. 

“Same parties” mean “the parties as between whom the matter substantially in issue 

has arisen and has to be decided”. The fact that there is an additional party in one suit 

is of no consequence [Shorab v Mansata <Slc, A1957 C 12; A G Industries v Rishabh, A1972 
C 128]. Suit instituted by the plaintiff firm against two partners for recovery of com¬ 
mission. Section does not prohibit partial stay of suit—Held, the court would be justified 
in staying the suit as against the partner who had already instituted the suit and directing 
that the suit against the rest of the defendants should proceed [Rungta & Co v Nawal 
Kihsore, A1964 C 373]. 

‘Suit’ includes an appeal [Chowdhury v Mtdnapone Z Co, 27 CWN 772; Bepin v 
Jogendra, 24 CLJ 514; Dinshaw v Galstaun, A1927 B 245; Makhan v Chandi, A193I 
C 779: 53 CLJ 619; sec Annamalay v Thornhill, 36 CWN I PC]. By virtue of s 141 the 
section appplies to certain proceedings in the nature of a suit, eg probate, guardianship, 
Su; [Thakur v Fakirullah, 17 A 106, 111 PC; In re Lilian, A1943 C 19] but it does not 
apply to execution proceedings [Mahhoob v Ghulam. A1929 L 694] or a proceeding under 
^^1 [Venkata v Venkatarama, 22 M 256, 258]. It applies to arbitration proceedings [In 

^*?22 S 6— contra: Gurbaksh v Santram, A1929 L 533]. Proceeding under 
^ ^ ^ [Aniikul V DcbciidrOf A1947 C 386] nor is application 

to the Rent Controller for fixation of fair rent [Khalli v Dharam, A1967 Or 172]. This 

section appplies even if the subsequently instituted suit is a summary suit [Indian Express 

V Basumati, A1969 B 401. 

Stay^ order under the section does not affect court’s power to pass interlocutory order 
\^g receiver, injunction, attachment before judgment &c) in the stayed suit [Sennaji v 

46 B 431] or an order for amendment of plaint for the addition of a party 
IKuisumum v Md Farooq, A1969 A 479]. 

tor mandatory. The fact that an application for stay is delayed is no ground 

Dia LTn/camdaj v Jivraj sup, Life &c v Bengal &c. A1971 C 345]. Where 

d f ” i to the other court, a court will not grant an injunction restraining the 

ste H ^ V V. Mills Ld., 49 CWN 581]. Maintenance suit should not be 

195S 1 except on the clearest ground of necessity or law- [Srinivasa v Thayammal, 

* f 210]. Suit should be stayed when conditions of S 10 are satisfied but court 

not impose other terms [Appala v Chinnam, AI963 AP 14]. 

Application should normally be made to the court which has seisin of the casei An 
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application lor i>tay ol suit pending in the Original Side until the decision of a previously 
jnsiitutcd suit in the motussil should be made on the Original Side iNagappa v Ramsing, 
Aiy4i B I60J. Application for letters of administration in the High Court while similar 
previously filed application pending in District Court—If can be stayed Lilian» 

iy42, 2 Cal. Jy4j. 

hor purpose ot s 10 the date of presentation of plaint and not date of admission 
is the date of institution iHirendra v Dhirendra, 62 C 11I5J. 

Consolidation of Suits. The words “no court shall proceed with the trial of any 
suit ' were intended to bar the separate trial of any suit in which the matter in issue 
was also directly and substantially in issue in a previously instituted suit between the 
same parties. But these words do not apply to the simultaneous hearing of a later and 
earlier suit, alter consolidation of the two. S 10 was never intended to take away the 
inherent power ot the court to consolidate for the interests of justice [Citpta v East 
Asialic Co., AiyCO, A 184J. 


Inherent Power to Stay. Where s 10 does not strictly apply, for ends of justice 

suit may be stayed under s 151 iKodumal v Tilak, Al92y L 12 ; Httkumchand v 

Kanialanand, 33 C 927, 932 ; Viswatiadhan V Venkatasabbarao, 1958 And LT 956; 

Jugomctal V Rungta, A1966 C 382; Ba/isidhar v Laxmiprasad» A1966 Or 53 and cases under 

s 151 post\‘, but where s 10 applies recourse to the inherent powers under s 151 is not justified 

[Manoftar V Hiralal, A1962 SC 527J. A party cannot be restrained from proceeding 

with an earlier suit under s 10. He can only be restrained under s 151 when the court 

thinks that the suit is an abuse of the process of the court, or has been filed ma!a jidc, 

or It IS a vexatious suit constituting an abuse of the process of the court, or in order to 

forestall the suit which the defendant would have filed in another court [yui Hind &c v 

i ulsirani, Aiy53, B 117; Ram Bahadur v Dcvidayal, A1954 B 176; Prabir V Albert &c., 

Aiy57 As 120]. Power on Original Side to restrain the defendant in a suit before it 

Irom proceeding with a suit in another court is not restricted by the CP Code [Naskar^ 

para J M Ld v Nirmal, Aiy41 C 434 ; Bhagat v Dewan, A1941, C 670 ; see post notes 

to Or 39, rlj. it has also power to restrain a defendant from proceeding with a suit 

in another court in another province IDhanraj v Babutal, A1943, B 206]. High Court 

has power to stay suit under s 151 in a proper case {Komarappa v Ramaswamy, A1948 
M. 150J. 


mofussil courts, such inherent power was exercised to stay proceedings pursuant 
own order in view of an intended appeal \_Brij Coomarec v Roinrick, 5 CWN 781’ 
snore V Hcunyolan,. 40 C 955, 961 J. Court has inherent power to poSe the 
hearing ot a suit pending before it [Aliilabala v Ninipama. AI951, C 561], 

53 revision [Maklwn v Ctumdi. 

V hLi \39 1C ^ '' A1923, M 88; Nanak 

I ^ P 373; Ram Rid,pal v DayananJ. A1955 

r t ■ ' ^ Sundar, 42 A 409; Ram v Lilaram, AI939 S 2911 Hich 

O 15 Leilers Paieni [Jhwihl v 

direclly matter 

in a ormcr suh h r ^ 1" substantially in issue 

or any T hem cL '"horn they 

any ot them claim, litigating under the same title, in a Court competent to 

I'd and rr' T T ""i sub«q„e«(ly 

raised, and has been heard and finally decided by such Court. 

p,l™ “ OP "0, i. wa, 


,hall''hr'n"'"'' "'°.P''PP<»« ot this section, the competence ot a Court 

:!;:'Le;:on'T's:cb 'Sr"™ provisions as to a tipbt ot appeal trom 
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Explanation III .—The matter above referred to must iu the former suit 
have been alleged by one party and either denied or admitted, expressly or 
impliedly, by the other. 

Explanation IV.—Any matter which might and ought to have been made 
ground of defence or attack in such former suit shall be deemed to have been 
a matter directly and substantially in issue in such suit. 

Explanation V .—Any relief claimed in the plaint, which is not expressly 
granted by the decree, shall, for the purposes of this section, be deemed to 
have been refused. 

Explanation VL —Where persons litigate bona fide in respect of a public 
right or of a private right claimed in common for themselves and others, all 
persons interested in such right shall, for the purposes of this section, be deemed 
to claim under the persons so litigating. 

Principle and Scope, The doctrine of res judicata was recognised much earlier in 
Hindu jurisprudence [Sheoparsan v Romnandaii, 20 CWN 738 PC; Kalipada v Dwija- 
pada, 57 lA 24: A193U PC 22; Lachhmi v Bhulli, 8 L 384 FB], S II embodies the 
doctrine of res judicata which rests on the principle that one should not be vexed 
twice tor the same cause and that there should be finality of litigation.‘""The rule also 
rests on public policy. The basic principle of the rule of res judicata is that the cause 
ot action tor the second suit being merged in the judgment of the first, it does not any 
more survive. Res judicata is sometimes treated as estoppel by judgment. The 
distinction between the two is that res judicata ousts the jurisdiction of the court, while 
estoppel is not a rule of substantive law in the sense that it does not declare any imme¬ 
diate relief or claim. It is a rule of evidence [Cassamally v Cureembhoy, 36 B 214; 
Sita V Amir, 8 A 324, 332 ; see Radharani v Binodamoyee, A1942, C 92]. Principle of 
res judicata stated ISatyadhan v Dcorajin, 1960, 3 SCR 590: A1960 SC 941]. 

Res judicata has not done away with estoppel by record which still exists [Rouben 
J., in Gokaran V Chottey, A1951 P 595, 599]. 

S 11 is mandatory. Its principle however is modified by s 44 Evidence Act and one 
of the parties to the former suit can only avoid res judicata by proving that the judgment 
was obtained by fraud or collusion or passed by a court without jurisdiction [Venkata v 
Koteswara, 64 lA 17: 41 CWN 257; Beliram v Chaudhri, A1948 PC 168: 50 Bom 
LR 674; Kunheema v Puthalath, Ai967 K 97]. !f the requirements are satisfied a 
concession by the lawyer in the previous suit will not take away its effects [Miabhai v 
Karimbhai, A1967 G 166; Ram Ratan v Kashinath, A1966 P 236]. 

The plea of res judicata is not a plea touching the jurisdiction of a court. The 
court has to go into the said plea as any other plea of law and then decide whether 
the issue or the claim is barred by res judicata or principles analogous thereto [P C 
Roy & Co V Union, A1971 C 512]. The plea of res judicata does not affect the juris- 
distion of the court, it can be waived by a party [Venkata Sttbbarao v Janakiramayya, 
1959 And LT 156; Katta v Pokuri, AI970 AP 258]— contra: Objection based on the rule of 
res judicata cannot be waived [Pritam v S, A1963 Pu 9 FB]. 

The principle of res judicata bars retrial and decision once again of what is concluded 
but not merely the "raising” of a question [Sita v S, A1969 A 342 FB]. It is the decision 
and not the reasoning that operates as res judicata [Prafulla v P Trust, AI954 C 8; 
Rupeswari v Lokenath &c., 66 CWN 414]. Decision in previous suit when operates as 
res judicata [Mangharam v B C Patef AI972 B 46]. — 

When a fresh cause of action is acquired by the plaintiff after institution of his suit, 
he is not bound to rely on it in the pending suit and a subsequent suit on the fresh cause 
of action is not res judicata [Seetamma v Kotareddi, A1949 M 586 FB]. When in a 
partition suit the defendants do not exercise their option to get their share divided by 
inetes and bounds, a separate suit by them for possession of their shares is not barred 
[Mallayya v Talari, AI955 And 81]. - 

Rule of res judicata applies to appeals and miscellaneous proceedings as it does to 
original suits. When during the pendency of an appeal, a final judgment on the same 
issue is pronounced by a competent court in another case it ooerates as res judicata 
[Theravai v Kadungen, ILR 1960 Ker 93; Badal v Gurdinomcl A1939, S 329; Chokalingd 
V Sankarappa, A1942 M 421; See Jai Narain v Btdaqi, A1969 A 504 FB— contra: S 11 
does not apply to appeals, but whether an appeal is barred by res judicata must be decided 
on general principles [Manohar v Laxman, AI947 N 248]. j 
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A decision in a previous suit cannot operate as res judicata when an appeal is pending 
lAuuamaJay v Thornhill, 36 CWN I; AI93I PC 263; Parshotam v Bai Moth A1963 
U 34J. those issues which arc not appealed against are res judicata. 

1 he doctrine ot res judicata should be in'.er, reted and applied liberally. The appli¬ 
cation of the rule "should be influenced by no technical consideration of form but by 
matter ot substance within the limits allowed by law” ISheoparsan v Ramnandan, 43 

C 694 PC; Kalipada v Dwijapada. 34 CWN 201, 206 PC; Umrao v Munni A1958 

Pu 83; see Lachhmi v Bhidli, A1927 L 289, 294J. The bar of judicata does not 
aftect the jurisdiction ot the court, but is a plea in bar which can be waived by omitting 

lo ^ A1929, C 163; 48 CLJ 577 ; see Nagen v Sridam, 

9 C 543 ; Sanichar v Dhakeshwar, 9 P 674], An ante-decretal agreement cannot affect 
res {udicata in a subsequent suit yNarain v Basdeo, A1950 A 437J. 

Plea of res judicata can be raised in appeal when the judgment pleaded as a bar 
was passed after the decision of the trial judge [Seth v Inam, A1946 L 387]. Plea 
of res judicata being one of law can be taken for the first time in second appeal 

^ A1948 M 541. Appellate court is not bound to entertain the 

plea of rcj judicata if it cannot be decided upon the record before the court [Kanhai v 

m p'r.ww was not allowed to be raised for the first lime 

in Privy Council [Medapati v Tondapu, A1948 ; PC 3: 1947, 2 MLJ 511]. 

election proceedings ’ Narayuin v Kamdeo, 

fh D 1 ‘ principle of res judicata are applicable to proceedings under 

the Prov Ins Act [Kishan v Randei, A1965 A 248], 

as es'?onnei'"nr" jurisdiction is a nullity and it can have no effect either 

28 M 47 P '/ V Kalyayani. 38 C 689; Maharaja v Gunaparam. 

28 M 42, Piarelal v Bhagwaty, A1969 MP 35; Baburam v Girish A1949 P 459* 

cr 'tr ^ 97], Order of’attachment and sa?e by an ex^cuS 

court lacking inherent jurisdiction is null and void and a separate suit is not bared 

ariJull and vow Is ■ barre l“ FB]-contra : A separate suit challenging the decree 

AI958 AP 1 FRi n ■ ■ principles of res judicata [Venkataseshayya v Virayya, 

iNanhi v Commr igsn'°Ai ''"’‘*‘^‘1 jurisdiction is not res judicata 

pohev the ^ ‘o on public 

trom'^relusine to eve I'ldirala does not operate to present the executing court 

or with rteria^ trreenr ' '' A1960 M 377 PB], Acting iLgally 

A 488; see notes to s 21J ^ jurisdiction IBahoo v Kirpa, A1950, 

sensJand'^'widTr “c I‘ 's narrower in one 

S 141 CP A , Bepum V Sahehzadi. 1959 SCR 1111: A1958 SC 8861 

c must be read subject to s 11 [Vccramma v Sayanmia. A1958 AP 363], 

judicala doctrine of res 

yidninr Gen/. 25 CWN 915 Pr v Dnijapada. 34 CWN 201 PC; Hook v 

Am7 N S JT:; ‘',922 PC M, ^ 

But as pointed out in several .n r. ^ ^ Union v lyanak, AI968 SC 13701. 

IS exhaustive [Sekendar v Sadaruddin^'w CWN‘^ 17 * 4 "'i«o" section 

AI>J28, M 84!); //inssain v Gulani log |C V Vigueswaradu, 

Khanum v Said Md A1930 L 4 x 7 ’ k- i , Bnc/ii/// v Karani. A1948. L 195; Said 

Hardro. AI955 P 393|,V there both the T' '' ^1956, TC 161 ; Ragituhans v 

A1962 SC 633: expid in Guia/H-ham/ v V A m/s U«««AiV(mirt v Niiakant/w. 

A1969 A 504 FB: Vme,,.;; V V;::AL'Ai9;^Tr04 pm = ^ 1 !'" ^ 

appeals arising out ot suits iy«; Narain v Hnt, ' a inai' principle applies to 

not cover all cases ot estoppel by judgment I 9 section does 

u oy juugment l^uyom v Seey of S. 36 M 141], 

Res Judicata Apai-i From s 11 Prin i 

principles ot law applies outside s 11 I//uli t Being founded on general 

raised in turlher proceedings in an administration^ d' " CWN 915 PC (question 

(case under Land A Act) ; yluunaran, v C/„ov ct A i osa d^ ^ PC 

Act)I, hven where s 11 does not apply the nrin ‘^i Companies 

lor the purpose ot achieving finality ii^l tigatWn W // '’as been applied 

A1960 SC 9411. The principle applies as bZe V ^ Deorajin. 1960. 3 SCR 590: 
long as the former decision is final in the stric senseTf liligafion as 

_ ' "1= term ^Satyadhau v Deorajm. 


I- S 35 of SR Act 47 of 1963. 
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sup; Ganapathi v Devaslhaiwm, A1969 SC 764; Prahhii v Fiilchand, A1969 P 16- see 
Gopala V Sitharamamma. A1965 SC 1970; Md Klialid v Chief Commsi; A1968 D 13 FBI 
But an interlocutory order, which had not been appealed from either because no appeal 
lay or even though an appeal lay it was not preferred, can be challenged in an appeal 
from the final decree or order [Ganapathi v Dcvasthanam, rup]. Even though sll is 
not strictly applicable, a decree against a limited owner (Hindu widow) will in certain 
circumstances bind the estate [Risal v Balwant, 40 A 593 PC ; VaithUinga v Srirangath. 
48 M 883 PC; Munni v Triloki, 53 A 103 ; Nataraja v Appasami, A1949, M 804]. When 
res judicata is founded upon general principles the condition as to the jurisdiction of the 
former court to try the subsequent suit is not applicable (see Rajlakshmi v Banamali. 1953 
SCR 154: A1953 SC 33 and post “Court competent to try &c &c”), nor need the former 
proceeding and the subsequent suit have the same subject-matter [GuUibchand v S sup- 
Union v Nanak, AI968 SC 1370; Atimiya v Sayed, A1968 G 257[. 


How to Determine plea of res judicata. Res judicata has to be soeciallv pleaded 
^Medapatiw Tondapu. A1948 PC 3], The plea must be raised properly ^y the pleadings 
or in the issues v Pokuri. AI970 AP 258], Where the plea of judicata was 

not put forward m the plaint nor did it form the subject of any issue, held that the 
appellants could not be permitted to urge that objection for the first time before the 
Full Bench to which the appeal had been referred by the Division Bench [Anjanayidu v 
Ramayya, A1965 AP 177 FB; Jagadish v Gourhari, A1936 PC 258 folldl. The noint 
can be urged however when the necessary facts were present to the mind of the parties 
and were gone into by the court [.5 v Bua, A1971 SC 1676], It is for the party raising 
It, to establish res judicata [Jagat v Parmeshwar. A195I, P 348J. How to establish plea 
of ra ludwata [Bhagwati v Ram, 43 CWN 677 PC], Res judicata is to be determined 
by reterence to the pleadings, issue and judgment, the decree alone is insufficient IKali v 
Secy of S, 15 lA 186 16 CWN 173, 183; Magniram v Mehdi, 31 C 96 ; Kurrutulain v 
Abbas, 32 lA 244: 33 C 116, 127; Amriteswari v Secy of Stale, 24 lA 33* 24 C 504 
519; fhingoo v Mahadeo, AI948, N 358; Rupa v Sriyabati, A1955, Or 28]. In the 
absence of proof of pleadings and judgment in the previous suit the plea of res judicata 
cannot be accepted [Durga v Sadasib, A1969 Or 171]. The appellate decree should be 
looked at to determine res judicata {Seosagar v Sitaram, 24 C 616; Veniiateswarlu v 
Venkata. A1957 AP 557], 


Conditions of R^s Judicata. (/) Identity of matter in issue, ie the matter directly and 

substantially in issue in the subsequent suit must be the same matter which was 

directly and substantially in issue in the former suit either actually (Expln 3) or construc¬ 
tively (Expln 4). 

Ihe subject matter and the causes of actions of the two suits may be different but 
the issues may be the same. Expln III refers to direct res judicata and Expln. IV to 
constructive res judicata. It is not necessary that a distinct issue should be raised. It 
is sufficient if the matter was in issue in substance [j^d AH v Upendra, 58 CLJ 196]. 

(2) identity of parties. — ie. the former suit must have been between the same parties 
or between parties under whom they or any of them claim (See, Expln VI). 

(3) Same title.—The parties in the subsequent suit must have litigated under the 
same title in the former suit. 

(4) Concurrence of jurisdiction. —^The Court which decided the former suit must 
have been competent to try the subsequent suit or the suit in which issue has been 
subsequently raised (See, Expln II). 

(5) Final decision. —The matter directly and substantially in issue in the subsequent 
suit must have been heard and finally decided in the former suit {See, Expln V). 

'Ihe doctrine of res judicata applies not only to the actual decision in the case but 
also to the facts and grounds for that judgment pleaded by the parties. Anything which 
IS admitted and which would be fundamental to the decision of the earlier suit is also 

part of the res judicata created by the judgment [Jhingoo v Mahadeo. A1948 N 358: 
1948, Nag 747]. 


“Matter In Issue” and Subject Matter of the Suit. The “matter in issue” and not 
the subject matter of the suit forms the essential part of res judicata. The subject 
matter of the two suits may be different, the object of the suits, the reliefs asked and 
the causes of action may also be different; but if the matter in issue in them is identical 
(ie if same title had been litigated before) res judicata will apply [Abdul Gant v 
^abendra. 33 CWN 876; Kedar v Ram, 62 lA 224: 39 CWN 1124: A1935, PC 139; 
^aja of Pittapur v Buchi. 12 lA, 16; 8 M 219 ; Rajlakshmi v Banamali. 1953, SCR 154: 
AI953, SC 33; Sreemuthoo v Kattama, 11 MIA 50; Jugal v Dtaniyabai, A1953 N 19]. 
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—Suit and Issue. Not only is the court forbidden to try a suit but also an issue 
which has been finally decided in a previous suit. 1 he causes of action may be different, 
the subject matter may be different, but if the issues involved in both cases are the same, 
res judicata applies iSitahai v Han, A1938, N 401; Rama V MaUappa, A1942, B 309 ; 
Gaurishanker v Ram. A1952 P 472; Chinmjilal \ L I Corpn. A1959 B 396J. An issue 
though not properly raised by the plaint becomes res judicata if both parties have without 
protest chosen to join issue upon the point iKrishna v Chatia, A1932 PC 50* see 
Gondhara Jransport v S. A1966 Pu 354]. 


When there are several issues, the decision on each is res judicata. But if a decision 
on an issue does not support the ultimate decree, it is not res judicata [Fateh v Swarup, 
73 CU 475). When an issue is raised but not decided, it does not operate as res judicata 
[Maha/akshmi v Pammi. A195K Or 139]. A finding without any issue on the point is 
not res judicata [Nur v Tamijuddin. A194I C 449J. Matter not in issue in previous suit 
is not res judicata [Baroda v Ashutosh, AI94I C 289J. Where no issue was raised about 
a question, the mere fact that a decree was passed on allegation in the plaint is not 
sufficient to constitute res judicata [Bhujaupa v Anthony. A1955 M 560]. The word ‘suit* 
includes arbitration proceedings [Mayadas \ C U A Co. 4\ CWN 193; Krishna v BriL 
42 CWN 367 J. There can be no estoppel merely on an issue being framed unless there 
has been an actual decision [Netnkumar v N. A1958 A 207]. Proceedings under s 84 (2) 
Madras HKE Act is analogous to a suit and would operate as res judicata in a subsequent 

proceeding under Madras Temple A Act between the same parties [Sjiankaran v Parame- 
swaran, A1959 K 156]. 


^ r ,, Disposed Of By One Judgment]. Expln 1 introduced in the 

Code ot 1908 clarifies the meaning of "former suit." The expression "former suit" denotes 
a suit which has been decided prior to the suit in question whether or not it was instituted 
prior thereto. 1 he explanation is merely declaratory of the law iViswanathan & Ors V 
Ahdul Wajid. A1963, SC 1: 1963 3 SCR 22]. What matters is prior decision although the 
suit might have been instituted subsequently [Isuf v Gour. A1923 C 496: 37 CLJ 184]. 
If two suits are filed one after another and the same question is in controversy, the decision 
in the later suit it given earlier operates as res judicata [Gan^a v Brahma. 46 CWN 702]. 
In a suit for ejectment the defendant took the plea that the plaintiff had no title. Pending 
this suit the real owner established her title to the suit property. The suit for ejectment is 
barred by res judicata \Chhotey v I/ar Pd. A1964 A 82]. 

Ihe majority view appears to be that when several connected suits involving common 
issues are disposed of by one judgment, different decrees being passed in each, but only 
one decree is appealed Irom, the matter decided in the decrees not appealed from does 
not become ludicata on the ground that the suits being disposed of simultaneously by 
one judgment no suit can be said to be a "former suit" in relation to the other [Ahdtit 

^ V Joynah, 10 CWN 934; Manomohan v Shib. 34 

CWN 839 (fsuf V Gour. sup disapproved); Panchanada v Vaithinatha. 29 M 333; Sinnano V 

^ V Meenammal. A1943 M 139 FB; Lachhmi v BhuIlL 

A1927 L 289 hB; Ghansiiam v Bhola. 45 A 506 FB; Nannu v Nazim. 50 A 517 FB; Manohar 

m ^ 248; Shankar v Bha^wat. A1946 O 33 FB in which it has been observed 

that the rule is liable to exceptions]. A contrary view has been taken in some case.s 

^56 1C 998; Dhani v Sri Chandra. A1924 P 
^ 5’o///>/m,gVrt. A1947 P 125 on appeal A1948 P 191; Anwar v Ameer. 
A1925 R ]04: Zajuiria v Dc/na. 33 A 51 FB; Midnapore Z Co \ Nityakali. 24 IC 243; 
Pooramma v Sumathi. AI970 Mys 81 in which one was a suit and the other a petition], v 

. Amr. s"" i" 

F„„ Bondh ,.„f ,bo “ 

ot cross-suits, disposal by one iudement hiu nr#- *■ was a consolidation 

i. filed against decree dismissing Se tJe 
barred by ret iiidicala {Jai \arai„ v 

A1970 M 76-roNTRA: Sumi v P/V 7 ;wAr//v/i/ l ‘ A losr ^ ro Kathoom v Arulappa, 

19fi0 Cut 410; Ha,a v Hira,„o„i A1966 0^471 ' II-R 

The former view appears to have been . 

of Hyderabad in which two judges of that Court md M* ^ Supreme Court 

India were parties. From the Uial Court’s decree Supreme Court of 

appeals were filed by two sets of de^endanT tL “''‘'“n”/ 

Pnnclple of r. tbe ^Tigb Col^rXirsLL^Xf 
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it was not necessary to file two appeals. The question of res judicata did not arise 
as there was only one suit and both the decrees were in the same case and based on 
the same judgment [Narhari v Shankar, 1950 SCR 754: A1953 SC 419 (reported in 
the AIR as a decision of the Supreme Court of India) expid in Sheodan v Daryao, inj; CIT 
y S K Bose, A1969 C 4; see also Papavinasom v Daivani, A1954, T-C, 235; Ram Surat v 
Ram Murat, A1955, A 543; Deepat v Parshwanath, A1956 Raj 166; Sriram v Shripat. A1957 
A 106; Umrao v Munni, A1958 Pu 83]. It was said in Sumi v Pranakrishna, sup, that 
Narhari v Shankar, is not binding as the law had not been discussed exhaustively and it is not 
a decision of the Supreme Court of India but Maganbhai v Chetanlal, AI968 Raj 81 points 
out that in view of Art 374(4) of the Constn it is a decision of the Supreme Court of India. 

Where, however, there are two appeals from two suits decided simultaneously and one 
of them is dismissed on some preliminary ground, like limitation or default in printing with 
the result that the trial court’s decision stands confirmed, the decision of the appeal court 
will be res judicata [Sheodan V Daryao, A1966 SC 1332]. But dismissal of one appeal 
on compromise against some of the respondents does not attract the principle of res judicata 
{Muna V Lata, A1970 P 219). 

It has been held on high authority that the general principles of res judicata applies 
to appeals arising out of one proceeding on the basis that the order passed in another 
appeal which could be appealed against was allowed to go unchallenged and had become 
final [Badri v Kamdeo, A1962 SC 338]. Where an appeal is preferred against only a part 
of the decree covering one lot of property the decree covering the rest of the property 
becomes final notwithstanding the fact that the decree in respect of those properties was 
again incorporated in the decree passed after disposal of the appeal [A P Pinto v Sahebhi, 
A1971 SC 2070]. 

Two suits X and y were disposed of by a common judgment. The matter directly and 
substantially m issue in the two suits were different but some issues were common. The 
common issues were heard and decided only in X and judgment in X kept in the record of 
Y. Ihere was an appeal from the decision in X only. Held that the appeal was not 
barred by res judicata [Bai Chanchal v Bai Suraj. A1963 G 198; see Khetarmohan v 
Rasananda, A1962 Or 191] ^ 

* Suits Disposed of By Separate Judgments. Where two suits, one by A against B 
and another by B against, A, having common issues are disposed of by separate judg¬ 
ments decreeing A's suit and dismissing B’s suit and B appeals against A's suit but does 
not appeal from his own suit, his appeal is barred by res judicata [Gangadhar v Sekali, 
34 CLJ 281 : A1921 C 291; Isap Ali v Gour Ch, A1923, C 496; see however Bahadur 
V Jyotirupa. 40 CWN 1176]. During the pendency of a title suit for specific perform¬ 
ance of an agreement to lease, a rent suit was instituted against the plaintiff in respect 
of the land in question and the rent was decreed on the basis of the judgment of the 
title suit. There was no appeal from the decree in the rent suit. The contention that 
in view of the decision in the rent suit, the appeal from the decree in the other suit 
was barred by res judicata was negatived [Nalini v Bepin, A1956 C 525]. 

“Directly and Substantially In Issue’’. The word “directly” appears to have been 
used in contra-distinction to the words “incidentally” and “collaterally” [Kosiswar v 
Mohendra, 25 C 136, 140; Tarit v Basumati, A1925 C 985]. In order to constitute a 
matter res judicata it is required that it must be “directly and substantially in issue” in 
the suit under trial, and that it must also have been “directly and substantially in issue” 
in the former suit. A matter which calls for a decision only “collaterally” or “incidentally” 
can be said to be “directly and substantially in issue.” 

In order that a matter may be “directly and substantially in issue”, it must have 
been alleged by one party and either denied or admitted expressly or impliedly by the 

v.^^ther (see Expln 3). Further, any matter which might and ought to have been made 
a ground of attack or defence in the former suit shall be deemed to have been “directly 
and substantially in issue” in that suit (see Expln 4 and post p 37). This is known 
as constructive res judicata. For the application of the principle of res judicata it is 
not necessary that the subject matter of both suits should be the same; but that the 
matter in question is directly and substantially in issue in both the suits [Sitanath v 
Basudeb, 2 CLJ 540]. If the matter is directly and substantially in issue in both 
suits, it is wholly immaterial if the nature of the two suits does not tally. Hence the 
question of title gone into in a rent suit may opearte as res judicata in a subsequent 
suit based on the same title [Ramkaran v Parbati, A1954 P 443]. 

Whether a matter was directly and substantially in issue in the former suit has to be 
decided: (a) on the pleadings in the former suit, (A) the issues struck therein, and (c) 
the decision in the suit. Further it depends upon whether a decision on such an issue will 
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materially aftect the decision of the suit Jsher v Sarwan, A1965 SC 948]. If the material 
on record is sufficient for the determination of this question it is no ground for rejection 
that the written statement had not been filed iNarayani v DurgalaL A1968 Raj 94j. In 
order that a matter should be “directly and substantially in issue" it is not essential that 
a distinct or express issue should have been raised ; it is sufficient if the matter was 
in issue in substance. “The test to be applied is whether it plainly appears that the 
question so raised by the parties in their pleadings was actually submitted by them to the 
court and judgment given on it" [Mookerjee, J, in LiUibati v Bishnu, 6 CLJ 621, 629 
relying on Mitna v Saiyad, 13 MIA 573 and Soorjomonee v Snddanand, 20 WR 377 PC]. 
It is not required that the causes of action in the two suits must be identical, but that 
the matter should be directly and substantially in issue in both the suits [Chironiilal v 
Lf Corpn. AI959 B 396|. If a relief is claimed in fact, whether discretionary or not and 
an issue raised on it, the principle of res judicata would apply as the relief being claimed, 
it is a matter directly and substantially in issue \ Mathitrabai v Ram Kr, A1961 B 97]. 


Res judicata is not confined to the issues which the court is actually asked to decide 
but it covers issues or facts which are so clearly part of the subject-matter of the 
litigation and so clearly have been raised that it would be an abuse of the process of 
court to allow a new proceeding to be started in respect of them [Greenholgh v Mallard, 
1947, 2 All ER 255 CA; sec Jhingoo v Mahadeo, A1948 N 358]. In a suit by a 
shchait question whether plaintiff was the sole shebait is directly and substantially in 
issue [Narayani v Durgalal, A1968 Rei 94]. The actual issues in the two suits must 
be identical. Previous decision as to validity of tax under different State law is not res 
judicata [Ratno ZiHa v S, A1963 P 16]. 


Where a matter was not directly and substantially in issue in the former suit, the 
mere expression ot opinion by court will not operate as res judicata [Raman V Shatha- 
nathan, 14 M 312 ; Bhaii v Patel, 36 B 127]. Matter collaterally or incidentally raised 
in a suit does not operate as res judicata [Alagammai V Vecrappa. A1956 M 428 ; Hafiz 
V Swarup, A1942 C IJ. Finality of decision on preliminary issue [see Laxman V 
Saraswati A1959 B 125J. A finding, on a matter which is not necessary for the disposal 
ot the suit and which is not made the basis of the decree cannot be said to have been 
substantially in issue [Dhantwmal v Moti. 54 lA 178; 31 CWN 677: A1927 PC 102; 

ram v Jhanda. A1929 A 910; Meethala v Narikott, 
25 ML I 66!. But when a matter which was directly and substantially in issue in a 
previous suit was finally decided, it cannot be reopened in a subsequent suit because the 

previous suit could have been decided without that decision [Husaini v Shankar. A1942 
O 3091. 


What is conclusive between the parties is the decision of the court and that reason¬ 
ing of the court is not the same thing as its decision [Tarini v Kcdar, 56 C 723 FB ; 
Mysore State v Bangalore. A1963 SC 1128]. An abstract question of law unconnected 
with the rights claimed or denied as between the parties if of no importance or value 
to them or to the decision of the case itself and cannot be said to be substantially in 
issue and res judicata docs not apply \Santosh v Nripendra. AI949 C 430 FB]. 

Decision on an unnecessary or irrelevant issue does not operate as res judicata [Off! 
Ass V Madho, AI947 B 217; Ramcharitar v Bawan. A1946 P 225; Abdul v Azahar, 
A1935 C 733 ; Naiha v Ganeslui. A1932 L 179; Poorendra v Hcmangini. 12 CWN 1002* 
Manmohan v Shih^ 34 CWN 839; Markanda v Kameswar. AI949 P 197; Roghuhans v 

r V Sanhrn. A1957 C 128; Ihmnumaut v AmrUamoy, 

AI9r,6 AP 22 : Snmvasa v Kaliapammal. Al%f. M 321jyif. however, the court having 

brought to its notice by the party as material, 
decided that the issue did arise and was a necessary one, the decision of that issue will 

be rc,9 though the issue might not have been a necessary or proper one to be 

r ''A"'"''’ 51 C 631: 33 CU 317 PC; Ismail v Sharfalalla, 

57 C 6321. On he same principle, when both parties have without protest chosen to 

on'"t3 nn '^bv the decision 

on those points should not be res jwlicala between them though the issues might be 

unnecesMry \Knshna v Chalia^ ^6 OWN 365; Al<)32 PC 50; Harckrisiwa v Goar. 59 

C 1250, Fiahlwdayal v Chholelal. A1949 N 311 ; Sivana v Sivarama. A1951 T-C 13], 

“Same Parties or Between Parties Under Whom They or Any of Them Claim” 
In order that a person may be bound by re. ja.liaua it must be shown Zt he warin' 
some a party to the suit, as a judgment binds onlv parties and nrlvies A 

person claiming under a party is known as privy. The ground of privitv is proper^ 
and not personal relation fSilaram v Amir. 8 A 324. 3351. When a ^rson is nroMrlv 
represented in a litigation by another either by operation of law, or act of partS 
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I’® ** ‘''“ft' , P""!' litigation even if not eo nomine so [Kiislina v 

Kanlnyam, A196y K 26J. To make the principle of jndicam applicable the e must 
be between t^he parries to the former and later suits some privity of estate ,Rnm CVt v 

Ma kappa when a decree is binding on the estate see Md Sidaiman v 

Md Ismail, A1966 iC 792; Hadi v Sama, AJ970 Or 32. 

To support res judicata it must appear from an inspection of the record that the 

nslZ way a party to the suit IChaudhri v Seth, 10 

CWN 1 5: 28 A 1 PC], A predecessor-in-interest of a party to the former suit is not 
contemplated by this section [Jujjuvarapu v Pappala, A1969 AP 761. 

It IS not necessary that parties should be ranged on opposite sides (see post ■Res 

indtcala between co plaintiffs &c"). The words ‘between the same parties" qualify not 

only the words "tormer suit” but the whole expression "in issue in a former suit” 
IMangniram v byed Md, 8 CWN 30], 

A filed an application for execution of decree for possession against B which was 
dismissed as the land had been acquired by the Govt on the application by B for his 
benefit The objections to acquisition taken in the dismissed execution application were 

made the pounds of a writ petition in which the Govt was made a parly —Held that 

It cpnot be said that the former decision will not operate as res judicata against the 

Govt as It was not a party there because the real beneficiary was B and the Govt did 
not claim any interest in the land [Girdharan v S, A1968 P 77] 

A person intervening in the suit is a party [Gobind v Taruck, 3 C 145]. But where 
shareholders aplication to be made parties in an application by the company is rejected, 
the fact thp they were permitted to intervene does not make them parties to the appli¬ 
cation IVaishnava v Faqir, A1968 D 6]. A party not properly represented in the suit 
IS not bound by res judicata [Narahi v Rajkiimar. 44 A 428 ; Saw v Mg Lun. 22 IC 
673]. A decree against a minor not properly represented is a nullity and rule of res 
iudicata does not apply [Rattan v Ram, A1928 A 447; see notes to Or 32 r 3]. A 
transteree from a party to the suit is not bound by the decree if the transfer was effected 
before the suit [Beliram v Chaudhri. A1948, PC 168: 50 Bom LR 674]. A person 

merely interested in the litigation cannot be said to be a party to the suit. Such a 

person is neither to make himself a party nor can he be bound by the result of the 

litigation [Jujjuvarapu v Pappala. A1969 AP 76]. The mortgagee is not bound by a 

decision against the mortgagor in legal proceedings instituted after the date of the 
mortgage [Narain v Banarsi, A1970 P 50]. 


‘ Litigating Under the Same Title’ The test of res judicata is the identity of title 
in the two litigations and not the identity of the actual property involved in the two 
cases [Rajlakshmi v Banamali, 1953 SCR 154: AI953 SC 33]. “Same title” means 
came capacity, the test being whether the party litigating is in law the same or a different 
person v Ekkari, 42 CWN 560; Durga v Shanti, AI961 Pu 229]. Decision in 

a suit in which an agent is a party operates as res judicata against principal and vice 
versa [Girdharan v 5’, AI968 P 77]. 

A prior suit against a party in his personal capacity is not res judicata in a later 
suit by him as mutwali [Sitanath v Manoranjan, 68 CLT 293]. A former suit as 
karnavan and a later suit in individual right [Cheria Veetil v Chathu, A195I M 285], 
or a former suit on the basis of survivorship and a subsequent suit as reversioner 
[Kamta v Nand, A1952 A 287] ; or a former suit that a settlement by a daughter is 
not binding and a subsequent suit as reversioner [Sarangapani v Venkata, AI951, 

384J are not litigating under the same title. 

The words “litigating under the same title” mean in the same right and do not 
reter to the identity of the ground of action [AH Moidin v Kombi, 5 M 239]. The 

words mean that the demand should have been of the same oualitv in the second suit 
as in the first one [Abdul Gani v Nabendra, 33 CWN 876]. 

Prior suit dismissed on the ground that plaintiff was benamdarSuhsequtnt suit by 
^enatndar and real owner is not res judicata as the two suits were based on different 
me [Gurusangappa v Baslingappa, AI940 B 311]. Where the right claimed in both 

IS the same, the subsequent suit will be barred by res judicata though the right 
s sought to be established on a different ground. If the rights claimed are different, 

I'tl judicata simply because the property is identical. 

■ e refers not to the cause of action but to the interest or capacity of the party suing 

su’t sued. If the first suit is only to establish a charge on a nronerfy, a second 

on ownership, is not litigating under the same title [Sardo.ran v Shivlal, 
iy44 L 282 FB (approved in Sundarabai v Devaji, A1954 SC 82: 1953 SCI 693): 

V Rodi, AI952 Pu 252; Chandi v Nabagopal. A1957 P 365]. If the same person 
a party in different character, the decision in the former suit does not operate p.s 
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res imticata iValliammal V Palani, A1955 M 533]. Claim to possession in the first suit 
aj. purchaser and claim to possession in later suit as usufructuary mortgagee, is litigating 
under the same title, as in both suits plaintiff is litigating in his individual capacity 
(>oshwurali V Adhik, 26 P 24; A194S P 302]. 

Where a landlord purchased a holding in execution of his rent decree and being 
unable to get possession in two plots covered by the decree brought a suit in respect of 
them and the tenant pleaded ins leriii and claimed the plots as shebait of a deity— 
fuid that the parties were litigating under the same title [Priyobala v Jahuri, A1941 
( 574 ; Syed Hafiz v Abdul, A1960 MP 250J. The words “between parties . - . , 
same title cover a case where the litigant in the later suit occupies by succession the 
same position as the former litigant. Different forms of succession is of no consequence 
Madhavraa v Auusuya, 40 B 606; Tularam V Siinirati, A1924 N 422]. A judgment 
against a party is not res judicata when he subsequently acquires a fresh title under s 43 
IP Act Dchnaih v Sashi, 37 CWN 1144]. 

In order that a purchaser may be bound by a previous decision, the purchase must 
he alter the suit. He is not bound by a decree against his vendor in a suit brought after 
his purchase [Kasa v Vinayak, A1948 B 193]. 

I he decision in a previous suit against the licensor binds the licensee when he 
subsequently proceeds against the former plaintiff even though he had not been a party 
to the lormcr suit, as he was not a necessary parly there and was litigating here under 
the same title and through the licensor \Miabhai v Karimhhai. A1967 G 16]. 


I Cour., Competent to Try Such Subsequent Suit-Raised”, [Concurrent Jurist 

diction Courts of Exclusive Jurisdiction, eg Revenue Courts. S C Courts &c]. It is 
court which decides the former suit whose jurisdiction to try the subsequent suit has to 
be considered and the court in which the former suit may have been filed [Sheodan v 
Daryao, A1966 SC I332j. The court deciding the former suit should have been 
competent not only to decide the particular matter in issue in the subsequent suit, but 
the subsequent suit itself in which the issue is subsequently raised in its entirety [Goktd v 
Pudmanund. 29 lA 196; 29 C 707. 715 PC; Shibo v Baban, 3.5 C 353 ; Keshav v Amar, 
57 B 456; Cuuicsh v Rajkumar, 67 CLJ 223; Sheodarshan V Balmukuml, A1938 A 82; 
( haudulal V Ptishkar, A1952 N 271]. The plain and grammatical meaning of the word 
■suit" occurring “in a court competent to try such subsequent suit &c” includes the 
whole the suit and not a part of the suit or an issue in a suit. It is the whole of the 
suit which should be within the competence of the court at the earlier time and not a 
part ol it \Culah Bai v Manphool, A1962 SC 214— contra: Priyamth v Kali, AI932 
( 162: Drupad V Bindumoni. A\92C, C 1053; Gokaron v Chholey, A1951 P 595; 

^.Satanyuipani v Venkata. A1952 M 3S4]. In a suit for redemption the subject-matter was 

a small portion ot land valued at Rs. 100. In a subsequent suit for title and possession 

of entire area valued at Rs. 9.100 it was held that there could be no res judicata as the 

Munsifs court which decided the former suit was not competent to try the latter one 

Ramdaval v Sudarsan. A1964 P 452 {Maqsood v Hunter, A1943 O 338 FB overruled 
y (iufah Bai v Manphool. sup)\. It is essential therefore that the court deciding the 
lormcr suit must be a court of concurrent jurhdiction, ir. the iiirisdiction of the two 

courts must he concurent both as regards the pecuniary limit and the subject matter 

fi'^ser V 9 C 439 PC; Fdnn v Bechun. 8 WR 175: Run Bahadur V 

I I r 30! PC : Ginva v Sahanathy. 29 65; Khetter v Dinendra, 3 CWN 202; 

Ramdnyol v Jonah 24 B 456; Vales^vara v Muthu. 21 MLT 57; see Gulah Bai V 

exclusive 111^/4^1^ A1969 Or 71. Where the latter court is a court of 

sivc lunsdiction the doctrine cannot operate v Suhhadra, A1971 K 44 FB]. 

Ptvrn hv operative it must be established that the nrevious decision was 

A 1971 K' iiirisdiction to try the present suit v /tmifl/f. 

A! 71 S. 81. In order to find out the value of the suit for determining the competency 

v “r A mT p'«T ■' S™ 

V tampan. AU54 p 443|. A decision by a civil court that a will is a forgery does not 
opcrnic as res ludtcata m a probate court \Oudh v Sukh, A1950 A 402] ComMtency has 
no relercnce to territorial jurisdiction \Ran^ v Gajrai, A1939 A 202] 

...t civ; izc^finLr;::drr^"^h 

Por the nurnose of deciding judicata e-irh r ^'r ebaracter of the former decision, 
he ,.ated as a separate suit 

is ncccssarv is that the former suit was de^':d^'i K penearl principles of law all that 
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plea of judicata can be successfully taken in respect of decisions of courts of exclusive 

jurisdiction like revenue courts, land acquisition courts, administrative courts &c, though 
they exercise special jurisdiction and are not entitled to try a regular suit RaHakshmi v 
BunamalU A195J SC 33; RagMans v Hardeo. A.955 P ^393; LZ.uZ,£!o ^ Z,u- 
Kiramayya 1959 And LT 156; Jagesliwar v Shyam. AI967 A 225J. So, when a matter 
directly and suostantially m issue in a former suit has been decided by a court of exclusive 
|unsdiction {eg small cause courts, revenue courts &c), the decision is conclusive and bars 
the trial ot the same matter in a subsequent suit in the civil court notwithstanding the fact 
that such court of exclusive jurisdiction has no jurisdiction to trv the subseauent civil 

^ ^ ^ Kcsarbai. A1949 N 304; Ladli 'v Sunder 

.t 7 ’ ^2]. But re., judicata operates only on a matter 

which that court could exclusively decide and not on any incidental matter which the court 

might find necessary to decide [Mylavarapu v Runku. A1967 AP 1431. Sec however the 

recent decision of an Allahabad Full Bench which has held that a small cause court is not 

a court of exclusive jurisdiction and the general principles of re.c jiidiciiUi does not apply 

Accordingly decismn given by a court of small causes in suit for arrears of rent will Lt 

operate as res judicata in a subsequent suit for arrears of rent and ejectment as the court 

not competent to try a suit for ejectment [Manzun'd v Hakim. AI970 A 

nf «m^li '' ycluimmal, AI971 K 11], Questions of title are outside the jurisdiction 

of small cause courts or revenue courts and so a decision by a small cause court or revenue 

a '‘TI ‘‘‘"'I’y'' '' ’^“'‘Saswami, AI939 M 901; Prov v Vedaranye, AI950 M 

95, Ah Mu V Ahad Beg. A1967 JK 117] although a decision on a question of title in land 
acquisition proceedings will be [5 v Sauna, A1966 JK 45], ^uesuon land 

coiirt''^mH.r® '’y Revenue court by referring the issue to a civil 

Sraiinn , 1 ° / f® Tenancy Act and the dissatisfied party brings a civil suit for 
eclaration of title, itjs not res judicata as the revenue court was not competent to try the 

subs^uent suit in which the same issue was raised \Bliasnan v Rfioti. A19f)2 SC 287]. 

rm.rf! ‘’tonght a suit for recovery of pension of Rs. 500 in the Small Cause 

LnsL in thf r he brought a suit for Rs. 18.000 as arrears of 

pension m the Subordinate Judge’s Court. Held that the previous decision did not operate 

as /« judicata as plaintiff cannot be allowed to have points of importance adjudicated 

r-;L. expected to decide such matters [Pateswari v 

j (cases discussed)]. If however, a revenue court has been empowered 

question of title, a decision on such question is rex judicata upon the 
e issue m a subsequent suit in a civil court [Uhaidullah v Abdul, A1937 A 481]. The 

Rtdicata in a subsequent suit the nature of which 
such that the settlement officer could never try it [Udaychand v Bhoia, A1949 C 609]. 

ompetent to try such subsequent suit” refers to the jurisdiction of the court at the 
wne When the former suit brought and not to its jurisdictoin at the date of the 

sequent suit. If at that time the former court would have jurisdiction to try the suit 

ir It were then instituted, the decision of that court would be res judicata, although when 
e subsequent suit is brought it is beyond the jurisdiction of the former court on account 

in property, over-valuation or any other cause [Gopinath v Bhogwoi, 

rr Shamsunnessa, 19 CWN 1280; Lalmohan v Ram, 35 CWN 1203; 

47 tinikutti, 24 M 275; Sarupa v Khem, AI928 L 929; Venkatachatam v Aiyamperumal, 

M /U2; Debendra v Pramada, 37 CWN 810: Nasib v Kutubunissa. A1941 A 18; Subbaraya 
30 ^ Abinash v Madhusudan, A1952 C 673; Gokaran v Chhotey, 

AI966 P *235^^*^^^^ ^ A1954 SC 9: 1953 Hyd 400; Ramratan v Kashi. 

In order to determine the plea of res judicata, it is the competency of the original 
court deciding the former suit that is to be looked to and not of the appellate court 
in which it was finally decided in appeal [Shibo v Baban, 35 C 353. 359: 12 CWN 359: 

Rharasi v Sarat, 23 C 415; Raghiibar v Manti,ers, 13 CLJ 568; MaUibhai v Sursangi, 30 

220; Beni v Indar, 32 A 67; Kapuria v Ganga, A1938 L 646]. The competence of 
4 court is not dependent on any provision as to the right of appeal from the decision 
of such court (see Expln 2). 

Decision of a District Judge on a reference under s 30 L A Act on a question 
or title is decision of a competent court [Nanjappa v Perumal^ 1941, 1 MLJ 408]. The 
principle of s 11 can be applied where the first suit was for dissolution of partnership 
n a tentative value of Rs. 5,000 and the second was a claim valued at 2 lakhs [Mithoo 
^ oynarayan, A1941 N 346]. A decision in a suit for arrears of rent for one year would 
^Perate as res judicata in a later suit between the same parties for arrears for rent for 

suit^ f of years filed in a court of higher grade. The competency to try the subsequent 

A1947 ^ lo competency at the time when the first suit was brought [Tekchand v Birzabai. 

* N 119], jn judging the question of res judicata in a later suit covering subsequent 
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years, the test is whether the previous suit decided a general principle applicable to 
later years or whether it was special to that particular year [Appalacharyulu v 
Rangacharynln^ A1957 AP 1002]. When the former suit is instituted in a court of lower 
grade with cause of action split up, the decision is res judicata in a subsequent suit 
between the same parties in a superior court with the same cause of action not split up 
[Yes/nvant v Bapai, 46 Bom LR 728]. Where there is a decision by an Insolvency court 
under s4 Prov I Act holding the properties to be self-acquired properties of the insolvent, 
it operates as res judicata in a subsequent suit by the sons for partition [Sinna v Rangai, 
AI946 M 14IJ. 

“Heard and Finally Decided", In order to constitute res judicata it is not enough 
that the parties are the same and the same matter is directly and substantially in 
issue in both suits, but another important condition is that the matter must have been 
heard and finally decided in the former suit [Slu^osagar v Sitaram, 24 C 616, 626 PC; 
Farshotam v A'urlnida. 21 A 505, 514 PC|. There can be bar of res judicata only 
if there is an executable judgment [Sasi v Lalit, A1925 PC 34; Rama Shankar v Hubraji, 
A1969 A 407]. This expression shows that it is decision and not decree that creates 
bar of res judicata \Jai Narain v Bulaqi, A1969 A 504 FB]. A final decision whether 
right or wrong operpates as res judicata even if no decree is drawn up [Chandanmal v 
Gulah. AI963 B 263]. It is not necessary that there should be an express finding on 
the issue in question; it is enough if an adjudication necessarily involes a finding on the 
issue, ie where a question has been necessarily decided in effect though not in explicit 
terms [Apurha v Shyania, 24 CWN 223, 225; Soorjoomonee v Suddanund, 12 BLR 304, 
315 PC; Madhu v Kailash. 2 CWN 254; Bommidi v B. 37 M 70; Hickie v Offl Trustee, 
AI954 C 506j. When a question is decided by necessary implication, it would also 

operate as res judicata [Pahalwan v Maharaja, 12 BLR 391, 395 PC; Apurba v Shyama 
sup: Nikunja v Jatindra, AI956 C 613]. It should be noted that res judicata does not 
apply to an opinion expressed on issues not material for the purpose of the decision 
[Devarakonda v D. 4 M 134; Jones v Admnr GenI, 46 C 485; Raghu V Pitam, 52 A 

901], or when issues have been expressly left untouched and undecided [Parshotani v 

Narbada, sup; Goripalayan v Kesavaswamy, A1951 M 630]. 

For a final decision, the former decision must have been one on merits. So a 

dismissal for want of jurisdiction or cause of action [Lakshman v Ram Ch, 5 B 48 PC; 
Bhukhan v Lalluhhai. 17 B 5621 or for default of the plaintiff [5/u‘»*a.9/m/tA'ar v Baikuntlu 
AI969 SC 971], or under Or 17 r 2 [Official Receiver v Gurbux. A1967 D 115], or 
dismissal of a suit under or 9 r 8 for default in appearance of plaintiff [Chand v Partab, 
16 C 98 PC; Gohiud v Afzul, 9 C 426; Konakanchi v Obulareddigari, AI957 AP 537], 
or for mis-joindcr or non-joinder of parties \Md v Nabian, 8 A 282; Sheosagar v Sitaram, 
24 C 616 PC; Jadunath v Amulya. A1927 C 794] or dismissal on plaintiff's application 
that suit was filed by her agent without her authority [Har Pd v Ram Dtevi, A1964 A 
64] or dismissal under s 69 Partnership Act 1932 for non-registration of the plaintiff-firm 
AD wrong plaintiff [Baba Comm Syndicate v Channamasetti, A1968 

as directed by the court [Jiban v Ranibala. 
AU)4 In 19), or dismissal of a suit for recovery of property tax on the ground that 

requisite sanction of Mun Council had not been obtained Mim V 

V Mmml!’ in M succession certificate [Pchapenimal 

Tc s 1 commissioner’s fees [Bissessur v 

Ts r A® ' [Horiram v Lalbai. 26 B 637] docs not operate 

;v:s,„r A,s 

Where judgment-debtor’s application to set aside a sale for non-publication of sale 
proclamation was dismissed as time barred, in a suit by auction purchaser for recovery 

°s nortermd “as ,hcrrwai“n®"’r‘-'''''''' publicattOT 

mu/T A1954 ivr on merits or the legality of the sale [Srikakula v 

lannapalt, AI954 M 1024], A matter will be deemed to have been “finallv decided" 

Wh.? "I ‘'^"^cs by consent or upl aS &c 

becomes res .Inb^h^dL [Nillarl v'’k“'6‘Vmo-'''c/ asain 

Obednr v DarbJri. A1927 l T; itr v 5,11 A 

the appellate court is the decree in the suir“wh!.r! ‘^e decree passed by 

decree on such appeal being taken is Qualified hv tl " appeal lies, the finality of the 

in the sense that it will form as ho I/‘’‘’‘.I 

THANKrRTON in Annanuday v Thornhill. 36 CWN 1 3 61 MU 

appealed “against marbeeime ZTlpuLf decree not 

declares tide to land and orders poS^Sn^hS' t^^re Is^^y 
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appealed against, the appeal is not maintainable as the decree for possession operates as 
res ludwata [Narendra v Ganesh. A1946 P 408], But where the entire basis of the 

judgment of the trial court is challenged there can be no ler jndicala even though the entire 
relief is not claimed [Maganbhai v Chetanlal. A1968 Raj 81]. 

• decisions on the same matter, the subsequent decision operates as rev 

Hidicata [Mewaram v Prakash, A1954 A 770; Rasimnath v Ram, A1970 A 26 FB' 
Raiam V Am,udd,n 48 CU 577; Kaniz v Yad, A1932 A 5201 particularly when it h 
of a superior court [Ubaidullah v Abdul. A1937 A 481; Hira v Matukdhari. A1938 P 359- 
Akammal v Komaras^ami. A1942 M 36], But the fact that the earlier decision was of 

material since the principle does not depend upon the status or 
grade of the two courts [Damodhar v Bhima, A1965 My 290] 

Where the parties treated the previous partition decree as infructuous and continued 
5 " ran AT 95 T P°"33°n co-sharer can bring a fresh suit for partition [Saiitan v 

A decree in a suit expressed to be “subject to the final decision” of the Privy Council 

L L°t unfirthe%"nal'‘d t" 

A1942 P^g 46 rWM ‘he other suit [Chandra v Midnapore Z Co Ld. 

fvl!.; ,• I-,- execution petition saying that a fresh 

T ^ disposal of a certain amendrnem petition is not 

a final decision [Perrajit v Venkamma, A1971 AP 74] ^ 

noint'^^rnh “'f based on decision on more than one 

of tLsp n • t sufficient for the ultimate decision the decision on each 

of th^e points operates as ;•« judicata [Vithal v Shikandor. A1963 SC 385; Annamalal 

y Lakshmanan. A1939 M 433; Kishori v Debi, A1950 P 50; Alimiya v Soycd A1968 G 

Sicabnro? ^gn “"7' ^ decision based on 

applicability of s 80 as well as on merits operates as res judicata in respect of all issues 

bv dfeX. '' A1971 SC 442], When the trial court’s decision is confirmed 

y eciding only one point without any decision on the other points also decided by the 

aTqi 7 °o,^; [Abdullah Ashsar v Ganesh, 

A 937 ^ 700 .’ 42 CLJ 560; A1926 C 163; Md Abdul v Gulam, 

•in 137 ^ ^ 1 ?^’ -^'946 A 362; See however Union v Nanak, A1968 

• i ■ where a writ petition was filed challenging termination of services on grounds 
infringement of Art 311 and the competence of authority ordering termination but 
u% disposed of on the former ground without any express finding on the 

atter Held the dismissal operated as an express decision on and rejection of both 

^ ^ground had been accepted in the court of first instance 
{.Abdullah Ashger v Ganesh, sup dist]. 

Where the result of the dismissal or abatement of an appeal is to confirm the decision 
or the trial court on the merits the appeal court must be deemed to have heard and 
na y decided the matter and the decision of the appeal court would operate as res 
Judicata [Sheodan v Daryao, A1966 SC 1332 {Obedur v Darbari, A1927 L 1 overruled: 
Ahmad Ah V Hinga, A1947 Oudh 74 approved)]. 

Explanation 1. (See ante: “Former siiU’\ p 30). 

Explanation Z, fSee ante-. “Court Competent p 34). 

Explanation 3. (See ante-. “Directly and Substantially in Issue”, p 31). If the decree 
m the prior suit proceeds on facts admitted by both parties, but there was no issue on 
a certain point, res judicata extends to the common basis of facts accepted by both parties 
\Sukhrani v Gajraj, A1942 O 3541. 

Explanation 4.—Constmetiv^Res Judicata. [“Might and Ought to Have Been Made 
round of Defence or Attack'’ ]. It has been seen that a final decision on matter directly 
and substantially in issue (ie actually in issue) in the former suit is res judicata {ante, 

P 31). But a matter which fnight and ought to have been made a ground of attack or 
efence in the former suit but which was not done so by any of the parties, will also 
e deemed to have been a matter directly and substantially in issue in such suit and 
ne rules of res judicata will equally apply to it. Such a matter is regarded as having 
een constructively in issue and since the parties had an opportunity of putting it forward, 

U IS considered as having been actually controverted and decided. 

all Explanation makes it obligatory upon the plaintiff and defendant to put forward 
U titles, claims or defences that were available and of which they had knowledge at 
f of the former litigation on pain of being debarred from raising them in a 

♦u suit. What “ought” to have been made a ground of attack depends upon 

e particular facts of each case [Kameswar v Rajkumari, 19 IA 234: 20 C 79, 85; Periya 
J^uriyappan^ A1963 K 313] and the question should be determined by reference to 
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the provisions of Or 2 rr 1-5 [see Masilamania v Thintven^adam, 31 M 385; Ramaswami 
V Vythinalha, 26 M 760j. 

As regards the application of the rule of constructive judicata in Expln 4 the 
following points may be noted:—!/) No distinction is ma,de between a claim or defence 
actually made or which miyhi and ought to have made. By fiction of law the latter 
also is deemed to have been “directly and substantially in issue'’ in the former suit. 
Note that it is not sufficient that a matter might have been raised; more important 
is the question whether it “ought" to have been raised. 

(2) The words “directly and substantially in issue” have reference to both the “suit 
and the “issue" and so Explanation 4 is applicable equally both to the previous “suit 
and to an “issue" in the suit. 

(d) As Expln 4 warrants the assumption that a matter which might and ought to 
have been made a ground of defence or attack in the former suit is to be deemed to 
have been "directly and substantially in issue" in such suit, it must also be assumed 
at the same time that such matter is to be “deemed to have been heard and finally 
decided" in the suit. No express finding (on a matter which might and ought to have 
been raised in the former suit) is necessary or possible as no decision by court can bo 
expected on points not specifically raised before it. As observed by Edge C J. Expln 
4 “would be meaningless if it were necessary in a case which was covered by * it that 

the matter should have been heard and finally decided in the previous suit” [Srigopal v 

P/rz/f/. 20 A no, 113 FB affirmed in 24 A 429 PC; see also Jamadar v Serajuddin, 12 
eWN 862, 865; Mahim v Anilhandhu 13 CWN 513, 515; Bayyan v Surya, 37 M 70 
where the principle has been fully discussed]. Decision by necessary implication is 

decision on a pica not taken is not possible [Bishnitpada v Md Ismail, 
39 CWN 692; Jodh v Bhagwan, A1937 L 404; Harsarup v Anand, A1942 A 410; Bishitn 
V Laxmi, A1949 A 596J. Sec pp 30-31, 39-40. 

Where a matter which might and ought to have been made a ground of attack was 

not set up in the plaint and an application to amend the plaint was refused, the matter 

will be deemed to have been directly and substantially in issue and so it will also be 
deemed to have been heard and finally decided [sec Fateh v Jogannath, 29 CWN 749: 47 

W./W, v Baroda, 24 C 711 and Surjiram v 

1 CLJ 337 cannot be supported after the decision in Fateh v Jasannath, 
sup. [Sec Bishnupada v Md Ismail, sup]. 

""’'f'’,'" P'^'^supposcs that the party affected had knowU-dsc of the 
a narfv had ‘V previous suit. The question whether 

the s Luuen? s. it i T of knowledge of the matter relied on in 

42 CWN 5fi0 « t -mportance ,n the application of the rule [F.ikir v Ekkari. 

V ;r«5^Po « T- N iso; 

.houKi h'.,. ..JSk I toX /Z dlt “7,.'’.”'“,“' ““ 

(S) Subject lb the ceecpiion in t4) above, a parly is bound to"bring fomaid in the 

'' grounds of attack or defence that is available and possible for 

him, according to his knowledge then I Srccrniit/ioo v Kattama 11 MIA 50 72-73" lucal 

V Dmmyahai. AI953 N 191. .r,.. ii mm ou. u H. Jiisat 

In applying the doctrine of constructive res jiidicala identity of issues and not identity 

“LghT or ought”' The"'me;e T'-" °“Sht” and not 

claim is not tulTicicnt^ It or cou'd have included his 

Se^us su° tf tl at he wa L 1 it in the 

S V O o/ VS AI94ri 7,'n^ f so IvV/itt/mtrfr//,, v Sirajaddin. A1941 L 139; 

lA «5: AI949 PC 1431 ^^tlntitT"' A1946 N 277; Govt v Pcstonii, 76 

inheritance cannot bring anothcr\uit”claiming"\h m'! ‘"'“'"’J"® '‘'‘".d" o" ‘he ground of 

same set of facts arc open to a hndlord and « ‘enant based on the 

ground he is debarred from bringing a second 

can only be taken up in alterrtive exc ^ in'" 

(Janalmrial V Clilioftanlal. A1959 Raj’ 197] Wheth^Ta n^" "Pnld be inexpedient 

up l^ramoun, title in a mortgage su/t a" 9 T 0 " 

F.von gross negligence in the conduct of the previous suit .. , 

setting aside the previous decision binding between the narb^ Tl I 
Kolisvara. A1937 PC I: KoHumdarama v ScHamal AI959 M ^V 

E.xpln 4 applies only to a case in which the party against who!;, it is sought to apply 
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was unsuccessful in the previous proceeding. It cannot be applied against a person who 
m the previous proceeding had been successful \Dehidayal v Annu. A1943 O 2311. The 
principle of constructive rei' judicata does not apply if the point was actually decided in 
the prior suit [Midnapore Z Co Ld v Chandra, 68 CLJ 305]. 

When the correct interpretation of a section was not in question between the parties in a 
previous suit, constructive res judicata does not come in [Ratnnandan v Kanil 1951 S( R 

Where a suit for pre-emption is dismissed, a subsequent suit by the plaintiff 
on the basis that vendor had no title to sell the property is not barred by constructive 

he n'nivf ^VtK '^e vendor to sell the property is clearly outside 

the purview of the suit for pre-emption [Ancluil v Krishan, A1960 J & K 123J. 

Should be Regarded as Question Which Might and Ought to Have 

must depend on the particular facts of each case. One important test would be to 

matters raised in the former and subsequent suits arc so dissimilar 
that their union might lead to confusion [Kameswar v Rajkumari. 19 lA 234- 20 C 79 PC- 

P^bhlT 12 CWN 659, 662; Md Ibrahim v Sheikh. 35 B 507; Mahabir v 

Parbhoo. 12 CWN 292, Soimdara v Doraiswami. AI926 M 1128] or would have been 

^‘^Tldrav"^ Commr v Khanjan. 29 A 331’, 339 PC; Masihwumia 

of^hrDresenfn'l^a • ,h f’’ ''' '^^‘^"’er the inclusion 

CWN 605 Pri ^ A ? • invievant [Som v Kanhaiya. 17 

L,VVJN 605 PCJ. A claim to possession under an absolute title and a claim to possession 

as mortgagee are not so dissimilar as to cause confusion and so when plaiS suh 

possession on the basis of title is dismissed, he cannot bring a subsequent ^uit for 

possession as mortgagee [Iman v Ayub, 19 A 517]. ‘ 

suit wonlH^h f’y the question the decree passed in the previous 

o hi a o.tfjr in -ny ^ay affected. If so, it must be deemed 

tde t the “T’ ° that if the decree 

oiiBht tr. h n* '^ould be inconsistent with the plea which might and 

nereis f"" ‘O by 

necewary implication [Bishmipada v Md Ismail. 39 CWN 692; Harsarnp v Atumd. A1942 

tn plaintiff claims an estate and defendant in possession resists it, he is bound 

to hrln grounds that it is possible for him according to his knowledge then 

to bring forward [Sreemiithoo v Kattama, II MIA 50; Abdul Gani v Nahendrn. 57 C 

avm’lahlf AI953 N 19]. Where several independent grounds or titles arc 

befnm th '^ough he is bound to bring 

is mla grounds of attack available to him with reference to the title wheh 

AI931 A 73^°“"*^ V Kiinihiisa, 1 M 264; Abdul Shakur v Ra/ujitnnissa, 

Omission to put forward alternative and inconsistent claims in a prior suit docs not 
constitute res judicata for the purpose of a later suit [Parshotam v Balwant, A1929 1. 
872; Dola v Balya, 46 B 803]. Thus where a plaintiff fails in a redemption suit a second 
J^uit in ejectment on his title as owner is not barred \Md Ibrahim v Sheikh, 35 P 507], 
or where plaintiff claims property on the allegation that it is wakf, there is no obligation 
to claim it in the same suit alternatively in his own right if the first claim fails [Kanhaiya 
y Ashraf, 46 A 230; see Cheria Veetil v Chathu, A195I M 285]. Where the evidence 
m support of one ground is such as might be destructive of the other ground (as generally 
IS in the case of alternative grounds of attack or defence), the two grounds need not be 
set up in the same suit [Raman v Bacha, A1921 P 326; 60 IC 393; Girdhari v Umdajan, 
63 IC 717; Ningava v Madivalaya, AI931 B 187], but where the case set up in a later suit 
could have co-existed with the case set up in the earlier suit as an alternative case and 
the one would not have destroyed the other and the evidence to establish the one would 
have been the evidence to establish the other as well, Expl IV would apply and bar the 
later claim [Narayanam v N, A1956 T-C 266]. Where the first suit was for possession 
owner on the strength of plaintiff’s initial title, the second suit for possession on the 
str^gth of title by adverse possession is barred [Popat v Bachit, A1958 B 152: see Guddappa 
V TiHappa, 25 B 189; Md Rowther v Abdul Rahman, A1923 M 257; Mg Ba v Ma Unit, 
1923 R 122; Ahammad Mandal v Monjur, 1955, 2 Cal 460]. 

—Claim or Defence That Ought to Have Been Made in the Former Suit. First suit 
on the ground of adoption dismissed—suit for the same property as being a bondhn is 
barred [Masilamania v Thiruvengadam, 31 M 385]. Failure by a person who paid oil 
niortgage to plead his right of subrogation in a suit by a subsequent mortgagee to 
^tuch he was impleaded, bars a subsequent suit by him for foreclosure [Su'-vabai v 
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Krishna. A1948 N 256; Md v Amhika, 39 C 527 PC; S,exhamaraju v Subramania, AI945 
M 151: see Sri^npal v Pirthi, 24 A 429 PC: Lai v Gur. A1923 P 290; Brij v Dukhan, 
AI931 P 33]. First suit for possession on the basis of title as vendee—Subsequent suit 
for possession on the basis of mortgage is barred [Tamizunnissa v Syed Md 50 A 306* 
Goshwarali v Adhik, 26 M 24[. 

If in a previous suit by a borrower under S 36 Bengal Money Lenders Act for 
reopening transactions including decrees, he does not ask for relief which could have 
been claimed by him, a second suit for the purpose must be regarded as res judicata 
\Horidax v Amiih. A1961 SC 419]. When defendant fails to appear and raise the contention 
of inalienability of property at the time of the passing of a preliminary decree of sale 
of land offered as security for loan he cannot do so when the application for final decree 
IS made \Gopalas\vatni v Padmavajn. A1966 AP 210]. In Suryanarayana v Rojeshwori, 
AI966 AP 269. a suit for administration of estate, the defendant having failed to raise 
an objection regarding a specific bequest at the time of the preliminary decree could not 
raise It m final decree proceedings. Where a court had jurisdiction to entertain a suit a 
subsequent suit by the defendant for declaration that the decree in the former suit was 
a nullity when the question of tenabiiity of the suit was not raised in the former suit or 
even in execution proceedings \Jasraj v Kamntddin, A1971 MP 184]. 

A suit by a Mahomedan heir for recovery of his share from the widow of the 
deceased who was in possession of the property was decreed subject to payment of a 

of Tc he'^ the Widow as dower debt. In a subsequent suit by the legal reoresentativo 

dLer dcM waTh H i widow, defendant's claim to interest in the 

dower debt was held to be barred as it should have been claimed in the former suit 
[Nawas, v Dilafroz, 34 CWN 653: 52 A 272: A1930 PC 1771. lormer sun 

suit U° ^ personal decree in a mortgage 

LuZ oLfnos an, , f H 1 280], Plaintiff claimed half share of 

one porffonTlv of thf ff contended that plaintiff was to get half share of 

that San^was enlidnH 1 K r" ! 

defence oucht to have half of the whole income—HeW that defendant’s present 

on the tiSoT'that ‘^e plaintiff as defendai 

suit by plaTnH'ff for decHmt&w h decreed-Subsequent 

issue ought to have been raised hv hirl!'* annualled is res judicata as the 

A sued B for mnn^v i ^ ^ former suit \Malaya v Fakir, A1947 C 393]. 

was terminated. In a prior^suh bv ^^Sreement of partnership which 

servant, ffcld that the suhcnn f ■ latter was sued for accounts as a 

agreement in the former suit (Unri265] 

- Claim or Defence Which Need Not Have Been Made in the Former Suit. First 

thl* / m ''f of lease dismissed. Second suit for 

I fVii iXii 23 M oqi'’"f \Za'»orm v Narayanan. 22 M 323; Kntll 

C iindan, p M 629| First suit for recovery of money for use and occupation on the 

allegation of expiry of lease dismissed holding that the lease subsistr.H Wr^nH f«r 

is not bound to set it up and sub^scquenriui '‘*L*'th mortgage he 

iNc'cfamma v Konakku A1967 M 4531 in ^ barred 

widow, her reversioners who were aio V.r,?cs“ 

of legal nccc-ssity jSomnalh v Amhika A1950 A *“ P'*^®** 

to redeem one mortgage, it is no bar to •. ^ I ^ ® mortgagor fails in his suit 

different date \ Rcnf;ier v Ramia A 1930 m '264T'“o 1—‘ “ mortgage of a 

claim or a claim to set-off is no bar to i forward a counter 

Gnnda, A1926 M 1020; Pidii v Snhraniania. 2s''7rLl'‘H‘Hi®'^ amount [Draksharam v 

In a suit for a declaration that on construciinn of 
was absolute owner of village entitling him n »h ^ Government grant the grantee 

Government, the question whether survey sctllem'eni "®P'‘'*e''“^“'‘o''al assessment levied by 

have been raised but it could not be held that it "’•''odueed in the village might 

Resfonji, 76 lA 85: 53 CWN 489: A 1949 PC *143^ 

is deemed to have been refuLff ^u'^appheT^idH '^^P'‘«sly granted 

y when substantial or heads of independent 
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reliefs are claimed and not reliefs which are claimed as merely ancillary to the main 
relief {Fatmabai v Aishabai. 12 B 456 affirmed in 13 B 242, 249; Nripendra v Basanta. 
29 CWN 861, 865; Venkataratnoma v Krhhnama, A192I M 21]. Further, the “relief* 
claimed must be such as the plaintiff can claim as of right and it is obligatory on the 
court to grant it. It does not apply to relief which the court may grant or refuse at 
its discretion [Ramdayal v Madan, 21 A 425, 433; Jiban v Durga, 21 C 252; Harmndan 

V Baliram, A193I P 1; Kuppusamier v Venkataromier. 15 MU 462; Mukunda v 
Kripasindhii, A1954 Or 202]. ‘Relief means relief arising out of a cause of action which 
had accrued at the date of suit and on which the suit was brought and did not include 
relief accruing after the date of suit [Doraisami v Subramania, 4] M 188 FB]. Thus, 
in a suit for recovery of possession and mesne profits (past and future) where the decree 
IS silent as to future mesne profits, a subsequent suit for such mesne profits is not barred 
[Boraisami \ Subramania. sup; Gangamma v Mahabola, A1937 M 879; Kalidas v Kcshab 
58 C 1040; Bipul v Nikhil 33 CWN 943; Md Ishaq v Md Rustam, 40 A 292; Lcikshmibai 

V Jagannath, A1932 B 222; Gangadhar v Sripad, A1938 B 231; Banarsi v Awadh A1952 
P 475-^ontra: Atmaram v Parashram. 44 B 954]. Where in a suit for ejectment and 
rent claim for mesne profits was dismissed as not pressed, a subsequent suit for mesne 
profits is not barred as in the prior suit court was not bound under Or 20 r 12 to pass a 
decree for mesne profits [Bhourilal v Ashutosh, 65 CWN 1067]. Omission to grant relief 
asked due to court’s misapprehension is not res judicata [Abadali v Taiyabali. A1951 N 
355]. Where the preliminary decree in a partition suit does not provide for partition 
o one oy j^^stake, plaintiff can bring a subsequent suit for its partition [Vimyya v 

A1955 AP 215]. A mortgagee who in a suit for redemption omits to plead 
that he as owner of a part of the equity of redemption is also entitled to redeem, does 
not lose his right to redeem in a subsequent suit [Parvaihibai v Maruti, 46 Bom LR 704]. 

Expln 5 speaks of relief not expressly granted by the decree, therefore in applying 
It no reference need be made to the judgment [Katragadda v K, 1955 And WR 1082]. 

Withdrawal of a suit without liberty is not a bar under Expln 5 [Kamini v Ram. 
21 C 265; Ram Mai v Vpendra. A1928 L 710; Periaswami v Vaidhilingam. A1937 M 718], 
but a fresh suit on the same cause of action is barred under Or 23 r 1. If the decision 
in fact operates as n?s judicata, the mere fact that court gives liberty to bring a fresh suit 
does not affect the question of res judicata. Thus, where a suit was dismissed for plaintiff’s 
failure to produce evidence, but leave was granted to bring a fresh suit, the subsequent 
suit was h 2 iTxtd [Watson v Collr, 13 MIA 160; Malaya v Fakir. A1947 C 393], or where 
in a former suit a defence was raised but the court erroneously remitted the party to 
another suit with liberty reserved for a separate suit, the subsequent suit would be barred 
[Ganesh v Baidyanath, 37 P 201: A1958 P 270]. 


Explanation 6. [Parties and Representatives]. The Expln has reference to the words 
under whom they or any of them claim” in the body of the section. In order that 
there may be a representative suit having the force of res judicata the essential conditions 
U) that the persons litigating (ie the persons on record) must have done so in 
respect of a public right or of a private right claimed in common for themselves and 
others {ie persons not named in the suit) interested in such right, and (2) that the litgation 
must have been conducted bona fide in respect of the right claimed. 

The words “public right” were added in the Expln in view of the new s91 in the 
Code of 1908. Customaiy right of pasturage or to draw water claimed by the inhabitants 
of a village is private right [Kali v Gopal, 6 C 49]. 


Expln 6 is not confined to cases covered by Or 1 r 8 but extends to any litigation 
in which, apart from r 8 althogether, parties are entitled to represent interested persons 
other than themselves. But in order that a decree in a previous representative suit under 
r8 may bind members of the class other than those who were parties to the suit and in 
order that it may operate as res judicata against a subsequent suit by such members 
in respect of the same common interest, it is essential that the conditions laid down in Or 1 
r8 as to permission and notice should have been complied with in the previous suit. 
Mere bona fide litigation or that the court allowed the suit to proceed in a representative 
capacity will not do. The Expln will not apply even though the omission to comply with 
the provisions of r 8 was due to inadvertence and caused no injury [Kumaravclu v 
^amaswami, 37 CWN 853: 56 M 657 PC; Mohan v Ram, AI949 A 761; Sudehaiya v 
Dass, A1957 A 270]. Though the plaintiffs eo nomine are different persons in two 
suits under Or 1 r 8 they being representatives of the same public are in substance the 
same [Biram v Pitrandas. A1961 A 266]. Fact that the names of some persons interested 
omitted from the list of parties would not make decision in the suit not binding on 
such persons [Santkewla v Mangal, A1964 Pu 227]. 

The following conditions must be established: (/) there must be a right claimed by 
or more persons in common for themselves and others not expressly named in the 
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suit; (2) the parties not expressly named in the suit must be interested in such right; and 
(2) (he litigation must have been conducted hona fide on behalf of all parties interested 
[Chufiar v Raf>hhii\ A1956 Pu 241 j. If a person knowing what was passing was content 
to stand by and see his battle fought by somebody else in the same interest, he should 
be bound by the result and not be allowed to re-open the case. That principle is acted 
upon in courts where, if the parties interested arc too numerous to be ail made parties 
to the suit, one or two of the class are allowed to represent them; and if it appears to the 
court that everything has been done homi fide in the interests of the parties seeking to 
disturb the arrangement, it will not be allowed to be re-opened [Nona Ofori v Nana Abu, 
1957, 3 All ER 559|. In order to constitute res judicata against a person not ostensibly 
party to the suit, it is essential that the right must have been litigated in common for 
oneself and others [Munyani v Venkatapoti. A1955 Hyd 172]. 

A hotia fide compromise in a proper representative suit is res judiccata [Cliintaharan v 
Gujaraddi, A195I C 4561. A consent decree by the father in a representative character 
binds the sons \Basant v Rameshwar, A1957 A 287]. So also compromise decree in a 
hona fide litigation in respect of a suit under s 92 iChand Bibi v Ismail, AI949 C 214: 

1945, I Cal 500J. If collusion is established the rule of res judicata can be got over 

[Narayanan v N. A1956 T-C 266]. Decision in a suit by' managing committee of a mosque 
as trustees binds every one interested and subsequent suit by members of the public, is 
barred \ La^tni v Md Shaft. AI949 Pu 141]. In a suit on behalf of the public the question 
was left open whether the persons instituting such suit can bind the public by a compromise 
[Ahdur Rahim v Syed, 32 CWN 482: 55 C 519 PC]. 

A decision against a henamder is res judicata against the real owner [Ragho v Shri 

Krishna, A1969 SC 316; Nikunja v Jatindra, A1956 C 613; Venkatcswarlu v Narasimham, 

A1957 AP 557]. 


The explanation has no application where what the party to the former suit had 
claimed is a right for himself and not a right in common with another [JujjuvarapH v 
Rappala, AI969 AP 76]. 

Where a person claims a right for himself though it may be also common to others, 
the ExpIn docs not apply [Kumarandy v Venkata. A1927 M 645; Karim v Tora, 51 
CWN 4521. A suit against certain wrong doers in their individual capapeity relating 
to public property is not of a representative character [Sadgagopa v Rama, 11 CWN 585: 
30 M 1S5 PC |. The litigation must have been conducted bona fide for the benefit of 

all persons interested [Somasundara v Kidandaiveiu. 28 M 457 FB; Chhaju v Cokul, 

1923 A 338. Ramvhand v Mania, 46 A 110]. "Bona fide” applies only where every attempt 
is made to bring all persons interested before the court I Kumarandy v Venkata, sup], 
l itigate bona M"- Gross negligence not amounting to fraud or collusion is no ground 
tor setting aside a decree [Nagamma v Korathu, A1950 Nf 546). 

In the case of joint Hindu family, in order to determine whether the members have 

been properly represented it has to be seen whether or not leading member or manager 
has been acting on behalf of minors in their interest, or if they are major, with their 
assent [Lingangowda v Basangowda, 31 CWN 570: 51 B 450 PC; Hargobind v Gitant, 
AI929 A 346; Balaraj v Pichai. AI948 M 136; Lakhan v Jiwak. A1948 P 388]. A decree 
against father or manager or the leading member of a joint Hindu family unless tainted 
by fraud or collusion or unless it is established that the sons' interests were not protected 

members of the family [Krishna v Karthiyanh 
\ Sidbascppa v Venkat, AI956 Hyd 146]. Although a person is not described 

as manager, i i is found that he represented in substance the other members not made 

AI 94 r\r 54 ! '' Popamma v 

prop^rlvXLcd "in husband's estate fairly and 

operates as res indirnin '■'^uce of fraud or collusion is binding upon the reversioners and 

23 CWN 326 S A 503 Pr"'T I'a'-' '' 543. 608; CInwdhri v BalwanI, 

53 A yo%C V//u, . ? as ^ PC; Munni v Triloki. 

construction depending on the terms ih.. i iZ “ • “*' question is one of 

The same principle apphes ™ ^ Jainsf /' 

Nasendra v Prah<d. 17 CWN 964 //Zn,6 ? ? / V I’/’'" '' " CWN 489; 

Keshdvan. II M 191; Manailiiiiudiiilui v v, ^9 C 142]; trustee [Mtulhavan V 

IBai Mehcrhai v Magmi, 29 R 9 f>j '■"'(dii’am, A1970 M I FB]; administrator 

/ide for the benent of the eslale .and for 1 er n -"" 

Shyanikumari I P 741 • AI9'>2 PC 356 annr ‘'^''‘'‘"•'ige [Rafniiirnroti V 

157; MdU, v'/yu,.vu.m-, -30 CWN 626 AlO^^^^ ^ Sluunsnnncssa, 21 CU 

. /sia.p re 272, Amni v Gaya, 22 CWN 409 PCf 
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Shihdeo \ Ram, 46 A 637]. A decree passed against a Hindu widow in a suit by her 

challenging a mortgage decree against her son with respect to her estate and questioning 

the son’s right to mortgage is binding on the reversioner if the widow represented her 

estate, even if the decree went against her on the ground of estoppel under s41 T P Act 
iBixkan V Lakshmi, AI967 A 370]. 

A suit by the next reversioner to set aside an adoption or an alienation by a Hindu 
widow is a suit in a representative capacity [Venkata v Siibbammal, 19 CWN 641 : 
A19I5 PC 124], and a decree fairly obtained in such a suit binds the whole body of 
reversioners and the transferee or representative in interest [Kesho v Shco, 44 A 19 FB 
affirmed in 29 CWN 606: 46 A 831 PC; Janaki v Narayanasami, 20 CWN 1323: 39 M 
634 PC; Mata v Nageswar, 30 CWN 626: 47 A 883 PC; Varamma v Gopo.iasoya, 41 M 
659]. A reversioner’s suit is always regarded as a representative suit and operates as 
fi?A’ judicata [Chanan v Chidiar, 50 PLR 208] but the decision cannot operate as res judicata 
on the question whether he or another who had intervened between him and the estate was 
the immediate reversioner [Chandresfiwar v Maturin, A1967 P 157J. Decree in suit by 
presumptive reversioner when binds reversioner—True principle is bona fide litigation 
[Nagamma v Korathu, A1950 M 546; VaUaimmal v Sankara, A1950 M 462]. Many 
cases on the subject of representative suits and their binding character were discussed 
in the following case in which three propositions have been laid down for guidance [see 
Lalmohan v Ram Lakshmi, 35 CWN 1203: 59 C 636], 

After a decree against father the existence of debt cannot be challenged by his sons 
though they may show that the debt was illegal or immoral [Periyasami v Seetharama, 
27 M 243 FB; Chander Deo v Suraj, A1947 A 184; Ciiandcr Pd v Sham, 33 C 676; 
Surindra v Saralia &c, A1950 Pu 282— contra: Mahadeo v Ranhir, A1944 L 220 FB]. 
The doctrine does not operate to prevent a creditor from executing against the sons, 
a decree obtained against the father where the creditor had filed the suit against father 
and sons but had withdrawn it against the latter [Kanchan v Babu Bhai, A1967 Raj 184]. 

Where the former suit was by the authors of the trust and the present suit is on 
behalf of the creditors, though both were beneficiaries, it could not be said that the present 
plaintiff claimed through the authors of the trust [Jana.kirama v Nila.kanta, 1954 Mad 537]. 

Dismissal of a suit by a creditor under Or 21 r63 is not res judicata in a suit by 
another creditor [Marudamuthii v Radha, AI945 M 118]. Where the creditor suing under 
Or 21 r63 did not purport to litigate for the rights of other creditors the case is outside the 
ExpIn 6 [Ahmed Ali v Veeraya, AI959 AP 280]. A representative suit filed by one creditor 
under s 53 T P Act does not bind the Official Receiver if he is not impleaded. He is not 
precluded from applying under s 54 Prov I Act to set aside the transfer [Jo.ckirla v Offt 
Rec, A1962 M 189]. 

A person not a party to the previous litigation is equally bound where in a subsequent 
litigation he claims through a party to the previous litigation [Dhirendra v Naresh A195S 
C 453: 62 CWN 569]. 

Res Judicata on Issue of Law. [Erroneous Decision and Res Judicata]. As to res 
judicata on a question of law see Province of Bombay v Mun Carp, A1954 B 1 FB; Lokmanya 
Mills \ Barsi Mun, A1968 B 229. A decision inter partes is equally res judicata on a 
question of law as on a question of fact. The decision of the Division Bench on a question 
of law on reference operates as res judicata when the case goes up, in appeal [Chanan v 
Union, A1968 Pu 529 FB]. 

A wrong decision by a court having jurisdiction is as binding as a right one [5 v 
Remant^ A1966 SC 1061]. Decision on a issue of law although erroneous operates as 
t'es judicata where the cause of action in the subsequent suit is the same as in the former 
suit [Gowri v Audh, 10 C 1087 approved in Tarini v Kedar, 33 CWN 126 FB post; 
lyaman v Hari, 31 B 128; Kaveri v Sastri, 26 M 104; Phundo v Jangi, 15 A 327; Doorvas 
V Govinda, A1921 M 315; Narayan v Gokul, AI947 N 48; Madathi v Bhargavan, 1957 
A?o ^^33; Appala Charyidu v Rangacharvulu, A1957 AP 1002; Manmohan v Bahauddin, 
AI957 A 575; Jaljodhan v Kirpa, A1963 Pu 178; Kimheema v Puthalath, A1967 K 97]. 
decision will operate as res judicata even though the reasoning in law or on facts may 
® [Dhirendra v Naresh, A1958 C 453]. Decision on a mixed question of law 

na fact may also operate as res judicata [Bishnupriya v Bltabasundari, 28 C 318; Ram v 
trendra, 19 CU 35; Koyyana v Doosy, 29 M 225]. 

Decisions are not agreed as to whether when the causes of action are different, an 
erorieous decision of law operates as res judicata. It was answered in the affirmative by 
^ Calcutta Full Bench holding that whether a decision concerning a fact or law is correct 
not has no bearing upon the question of res judicata [Tarini v Kcdar, 33 CWN 126 

Abhoy v Gopinath, A1943 C 460; see also Sitaram v Lakshman, 45 B 1260 FB; 
Bam V Ramamurthy, A1938 M 925; Kalisetti v Pagadala, A1955 AP 194; Ram v Deodhari, 
A1924 P 265; Hub v Guhari, 49 A 543]. The Supreme Court has also held that an 
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erroneous decision of law operates as res judicata between the parties to it. The correctness 

or otherwise of a decision has no bearing on the question whether it operates as res 

judicata. A decision in a previous execution case between the parties that the matter 

was not witihn the competence of the cxecutiiu court, even though erroneous is binding 

between them [Mohan v Benoy, 1953 SCR 377: A1953 SC 65 {Abhoy v Gopinalh, sup 
approved)]. 

In the Calcutta case, Rankin CJ observed that the principle above does not apply 

when the Legislature alters the law by statute, but courts of law cannot alter the rights 

of parties. He further remarked that when a plea of res judicata is raised regarding a 
question of law affecting procedure, jurisdiction or limitation in which besides the parties 
the court and the public have an interest, it is a question whether special consideration do 
not apply [Tarini v Kedar, sup^. Where there was a change in law by statute the Supreme 
Court held that the causes of action were different and the rights must be worked out 

afresh [Anwar Khan Mchhoob & Co \ S. AI966 SC 1637]. 

A previous decision does not operate as res judicata on the same question when 
there has been a change of law subsequent to that decision [Anwar Khan Mehboob & Co y 
S, sup; Jhoruram v Hazar, A1944 C 13; Nohin v Dudu, AI925 C 1193; Sunder 
V Subedar^ A1932 A 416; Salik v Suhedar, A1948 O 270; Alimiya v Sayed, A1967 
G 257; See Agra Electric Supply v Alladin, A1970 SC 512— contra: Chanan v Unions 
A1968 Pu 529 FB]. A decision which is res judicata does not lose its force because the 
decision on which it was based was subsequently overruled in another case [Ganesh V 
Makhna, AI948 A 375; Sadhu v Naik, 1963 Cut 651]. A former decision between the 
parties can be reopened at the subsequent stage on ground that the latest change 
in case law has rendered the former decision erroneous [Palaniappa v Parvathi, AI972 

M 52]. The erroneous refusal of the High Court to grant certificate to appeal does not 

prevent the decision from operating as res judicata [Sobhag v Jai, AI968 SC 1328]. 

Where the effect of a decision was only that a certain statute was in law non-existent 

so long as there was a defect, it did not operate as res judicata after the defect had been 

remedied [Amritsar Mun v S, A1969 SC 1100]. 

Ros judicata and Lis Pendens, The principle of lis pendens is that an alienee pendente 
lite is bound by the result of the litigation [see Bellamy v Sabine, 1857, 26 LJ Ch 797; 
Faiyaz v Prayag^ 29 A 339 PC; s 52 T P Act]. Rule of res judicata (constructive or 
otherwise) prevails over doctrine of lis pend,?ns where the former applies [Offl Ass V 
Jagabandhu. 61 C 404; Digambarro v Rangrao, AI949 B 367]. .. 


Decision on Question of Jurisdiction. Where the court has power to decide the 
question of jurisdiction arising from the interpreration or applicability of a statute even 
an erroneous decision is binding on the parties [Piarelal v Bhagwati. A1969 MP 350; 
Gordhanbai \ Ranchhodbai. A1966 G 253 FBj. A wrong decision on the question of 
jurisdiction is res judicata [Rajaram v Central Bank, A1926 B 481; Mohideen v Pathma, 
A1947 M 410; Viremira v Snmalilal. A1970 D 14], An implied finding as to jurisdiction 
even if erroneous n res judicata [Ilariram v Rameshwar, 49 CWN 354]. Where the 
question of lack of inherent jurisdiction is specifically raised and negatived the matter 

subsequently raised inter partes even if a different view is taken by another 
judge that the court had no inherent jurisdiction [Prahlad v S, A1969 Or 21], Where the 

depends on the determination of an issue of fact and the 
0 h/"*' "f ” objection on that ground or having raised it does not press 

AI 960 °"'c V?- subsequent suit [y/in/i Chand v Jugal, 

AlthoLh '' Siddique, AI961 C 92]. 

to have been heard and finally decided” unless such be its meaning there could bo 

tiveIy“'cru‘ld'"norin th'"® A matter which is in issue only construc- 

where T Lest on L dLided. So 

if ‘ jurisdiction depends upon the existence of a fact and a party to 

constructivc^^L^Ld/com thereafter prevented by 

m^ere^tt ' ^'953 SC 65 reld on)] 

decision clothe itself with cowers to” Jurj^bction to try a case it cannot by an erroneous 
Such a decision cannot be bindim. which are beyond its jurisdiction. 

Board V Snrai AI936 P 108 / A 1 32 iVn//,rt„ v Harbans, A1930 A 254; Dist 

question of juWsdietion without ieSgThe rigSs'''7 parr'"'d 

law by a court competent to d’ccfdl 1 LaSis not on a question of 
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The Supreme Court has recently held that a question relating to the jurisdiction of a court 
cannot be deemed to have been finally determined by an erroneous decision of the 
court. If by an erroneous interpretation of the statute the court holds that it has no 
jurisdiction or assumes jurisdiction which it does not possess the decision cannot operate 
as res judicata between the same parties whether the cause of action in the subsequent 
litigation is the same or otherwise [Mathura v Dossibai, A1971 SC 2355]. 

An order dismissing a writ petition on the ground that the proper remedy is by way 

of a suit does not constitute a determination on the question of jurisdiction of the civil 

court and the rule of res judicata has no application [Govindasami v Srinivasa, A1969 
M 172]. 

Judgrment of Criminal Court. When relevant or irrelevant in civil cases and vice versa 
for determining res judicata, see Sarkar's Evidence 12th Ed pp 476-477. 

In a civil proceeding the decision of a criminal court is not res judicata [per 
Hiaydatullah C J, Adi Pherozshah v Seervai, AI971 SC 385]. Decision of a criminal 
court does not operate as res judicata in a civil suit in respect of the same cause of action 
[Ramlal v Tularam, 4 A 97; Nimai v Ajahar, 8 CWN 178]. An acquittal is not a bar 
to civil suit against the accused [Keshab v Maniruddin, 1 CWN 501]. The finding of a 
magistrate under s 145 CrPC as to possession does not opeprate as res judicata [Niranjan 

V Kasturi, A1971 Pu 4]. 

Judgment Obtained by Fraud or Collusion. A judgment of a court not competent 
to deliver it or obtained by fraud or collusion can be challenged under s 44 Evidence Act 
and it is not necessary to bring an independent suit for setting it aside [see Bansilal v 
Dhapo, 24 A 242; Rajib v Lekhan, 17 C II]. Fraud must be an extrinsic act ie that 
plaintiff was prevented by fraud or contrivance from appearing and placing his case before 
the court [Rule in Duchess of Kingston’s case, 20 How St Tr 544 stated in Chinnaya v 
Ramanna, 38 M 203]. It must be a fraud that is extrinsic or collateral to everything that 
has been adjudicated upon but not one that has been dealt with by the court. Suppression 
of evidence and even negligent conduct in the prior litigation would not be proper grounds 
for setting aside an earlier order [Wi?avers Mills v Balkis, A1969 M 462]. The mere 
fact that a decree was obtained by perjured or false evidence is no ground for setting it 
aside [Md Golab v Sulliman, 21 C 612, 619; Nand Kitmar v Ramjiban, 41 C 990; Janki 

V Lachmi, 37 A 535; Weavers Mills v Balkis, sup; see further cases cited Sarkar’s Evidence 
s44 12th Ed pp 483-485]. 

Ex Parte Decision and Res Judicata. When an issue was raised and finally decided, 
the rule of res judicata applies although the suit was decided ex parte [Hara v B,cpin 13 
CLJ 38; Shib v Lakshmi, A1925 C 427; Gauhar v Samiruddin, 18 CWN 33; Priyobala v 
Johuri, A1941 C 574; Radha v Hilt, A1947 A 147; Baldcv v Mohan, A1948 E 232; 
Habibur v Vijoy^ AI959 P 31; Markanda v Kameswar Rao, A1949 P 197; Gobardhan v 
Sukhamoy, AI95I C 481]. In order that a judgment or order passed fix parte may operate 
as res judicata it is necessary that the pleading and the prayer should give express notice 
to the opposite party that the question or issue would or might be decided [L I Corpn v 
Seshi Ammal, A1958 M 463]. A decree even if ex parte will operate as res judicata in 
respect of all grounds of defence against the actual claim in the suit as also all matters 
inconsistent with such claim which might and ought to have been raised [Hickie v Offl 
Trustee^ AI954 C 506: 58 CWN 819]. In the absence of fraud or irregularity, a decree 
obtained ex parte is binding for all purposes as a contested decree [Beer Ch v Hurrish, 

3 C 383; Hiranmay v Ramjan, 20 CWN 48; Rajwant v Ramratan, 20 CWN 35 PC]. 

Decision in suits, Between Landlord and Tenant—Rent Suits. In suits for rent the 
causes of action for successive periods are different and in order to apply the doctrine 
of res judicata it must be shown that the question of right or liability not merely for 
the period in the previous suit but for all times or once for all was directly and substantially 
in issue and was tried and determined [Gnanada v Nalini, 30 CWN 593]. Decree in a 
previous rent suit which did not decide the question of rate of rent is not res judicata in 
a subsequent suit [Manindra V Upendra, 36 C 604: 9 CLJ 343; see Madhu v Brae, 16 
P 300 FB; Karoo v Khursheed, A1968 P 63]. Ex parte decree for rent in which no 
issue was raised as to rate of rent is not res judicata [Najar v Bhusi, 65 IC 581 (C); 
see also Jatindra v Sambhu, 4 CWN 43; Beni v Rajkumar, 6 CWN 589; Kali v Pratap, 

5 CU 92; Gopala v Gururaja, AI947 M 299; see however Shib v Latchi, 29 CWN 253; 
Sowcar v Polegar, 82 IC 900]. It is not res judicata unless a declaration was asked for 
in the plaint that the rate of rent was at a specific figure [Madaripur G B Ld \ Mohiuddin, 
47 CWN 362]. 

But fix parte decree for rent operates as res judicata upon the question of relationship 
of landlord and tenant [Hiranmay v Ramjan, 20 CWN 48; 

17 CWN 627]. A decision in a rent suit is not res judicata on the issue as to relationship 

9^ landlord and tenant if in execution of that decree the tenure is sold. After the sale 
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the old tenancy ceases to exist [Umesh v Jaheci, A1944 C 42: 77 CLJ 155]. Finding of 
civil court that there is no relationship of landlord and tenant in suit for title* possession 
and recovery of arrears of rent operates as res judicata in eviction proceeding under the 
Rent Control Act \Raniclta/idra v Santhinath, AI971 Or 57J. 

Previous ex parte decree is admissible as a piece of evidence \Sarojini v Lakhi, 29 
CWN 253; Maheswari v Gom/iari. 91 IC 380J. As to the admissibility of previous ex 
parte rent decree and its cfTect in various cases, see Braja v Bimalenda, A1947 C 21. 

A decision in a rent suit is not res judicata in a subsequent suit by the same landlord 
for establishment of title not only against the tenant but also against the person whose 
title as landlord the tenant-defendant had set up in the previous suit {Dwarka v Ram, 
26 C 428 FB; 3 CWN 266; sec also Nittyanund v Ram, 6 CWN 66; Run Bahadur v 
Luchho, 11 C 301 PC: Khatar v Sadaraddi, 34 C 922]. 

The question whether a decision in a rent suit operates as res judicata on the question 
of title depends on whether the defendant sets up his own title or jus tertii. [See 
Muktakeshi v Manilal, 51 C 371; Md Osman v Hyder, 42 IC 785|. It is not res judicata 
if the question of title is decided incidentally \Run Bahadur v Luchho. 11 C 301 PC* 
Dinyia v Manindra, 63 IC 762(C): Maui v Dhane, 17 CWN 76; Prahhu V Sundar, 16 
CLJ 41; Sitaram y Hukmi. AI97I A 399 (cases reviewed)]. But where the title was directly 
and substantially in issue, the decision is res judicata \Panchu v Chandra, 14 CLJ 220; 
Sreenath v Kaser^ IX CWN 116; Radha v Manohar, 15 C 756 PC; Jitendra v Biswanath, 
A1952 C 201; Pardip v Ram, AI949 P 510; Ram v Sital, A1948 P 130]. If the question 
of title IS raised and has a direct bearing upon the decision of the court, it would be 
res iudicata [Jamhu v Gopala. AI938 A1938 B 291]. 

Decrees in previous small cause suits determining payment of rent in particular 

form do not operate as res judicata in original suit for recovery of arrears f5ri Krishnapur 
Math V Gopalakrishnayya, A1967 Mys 65 J. Decision in rent suit by a revenue court which 
had no jurisdiction to try it is not res judicata even though such decree was confirmed in 
appeal [Madhava v Papayya, A1946 M 431]. 

Former suit for rent docs not bar a subsequent suit for determination of other 

stipulation of the lessee to discharge other liabilities undertaken under the terms of the 
lease \Arun v Rahindra. A1949 FC 97 Uatindra v Jarao. 33 C 140 PC applied)]. When 

there was no issue as to nature of tenancy, former decision is not res judicata [Bejoy v 

Prat id, 1953 SCR 930: A1953 SC 1531. 

Decision of Revenue Court that there could be no eviction under a particular statute 

A.n^o^n par proceedings for eviction under some other Act \Bhartiva Hotel v Union, 

AI96X P 476). A suit for eviction by a landlord on the ground of genuine need does 

Probate ProrcedinRs. A decision in a probate case regarding the genuineness or 

^ /'»/'<■'"« "1 a subsequent suit I Khliorhiioi v Ranchhodia, 

3 B 427 see Kahan v Sna. 38 B 309 FB; lircndon v Siindarabai. 38 B 4271. The rule 

"'’u 1“ "f P’'"*’-'!'-' courts given in cases not only where 

he sc'-k'ng of probate or letters of administration is obligatory, but also when it is optional 

S in 7 ''nrev''"'"""'' ‘'f relationship has"^ been 

decided in a previous probate proceeding, a subseouent suit between the same parties 

Lre diviiwovei i A ^ confirming 31 CWN 808 in which several previous decisions 
as in pmbatc proceedings iJerhanoo v Pootlamai AI955 B 4471 Oue^ions 

jcguiu u) line lo propeity \tlemnahiH v Isolxne cr' utii a j • • 

rr/ir “"z^s ^ s • v' 

the probate is hit by the principle of re/iW,''’/ caveator for revocatoin of 

.subsequent will wa,s directly and suh^tTnii u question of the existensc of a 

V Vmarani, A1959 C 277]. * a y m issue in the previous proceeding {Pradip 

“•>«p.. f.™.. 

essential for the purpose of giving relief to rhe^nl'-^T^- l^J've been 

A decision to become re.r iudicata belween ivpi; ntilTs r""' '' ^ 

are necessary in the case of co-dcfcndints Iff ' ’ the same conditions that 

eodetendants y Narayau,, 11 B 216; Krishnan V 
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Kannan, 21 M 8; Bachint v Karam, A1948 L 195]. The conditions for applying res 
judicata between co-defendants are; (/) there must be conflict of interest between the 
defendants concerned; (2) it must be necessary to decide the conflict in order to give 
the plaintiff the relief he claims: (i) the co-defendants must be necessary or proper parties 
to the suit; (4) the question between the defendants must have been finally decided 
inter se between them [Munni v Triloke, 35 CWN 661 PC; Md Saadat v Wiquar, 48 
CWN 66 PC; Kishen v Durga, 35 CWN 1217 PC; Radharani v Binodamoyec^ 74 CLJ 
180; Fateh v Swamp, 73 CLJ 745; Lalmohan v Dhupi, 59 C 636; see Kedar v Rant, A1935 
PC 139; 39 CWN 1124; Dehesli v Benoy, 43 CWN 1214; Harihar v Narsingh, 19 
P 669; Chandulal v Khalilur, 46 CWN 729 on app 54 CWN 211 PC; Dhanapola v Cover, 
A1938 M 959; Chidamhar v Channappa, A1934 B 329; Rura v Banta, A1938 L 227; 
Eapen v Abdul, AI958 Ker 399; Muna v Lala, AI970 P 219]. The above doctrine may 
apply even though the party sought to be affected did not in the previous suit enter 
appearance and contest; but it must be proved clearly that he had or must be deemed 
to have had notice that the relevant question was in issue and would have to be decided 
[Chandulal V Khalilur, 77 lA 27; AI950 PC 17: 54 CWN 211; Bhoom v State, A1955 
Hyd 232]. Where an appeal was dismissed as against a deity co-defendant for failure 
to pay cost of guardian~ad-litem appointed by court there was no final decision against 
deity and hence no question of res judicata between co-defendants [Shashibhusan v 
Babuaji, AI970 SC 809]. Decision in partition suit is r,?s judicata between co-defendants 
[Ramamani v Basavayya, A1947 M 170]. A defendant in a partition suit could not be 
deemed as a rule to be aware of the possibility of co-defendants claiming partition of 
their share and a co-defendant not impleaded as a party in a separate suit by another 
co-defendant is not prevented by res judicata from contesting the claim in a fresh suit 
[Varuvel v V, AI970 M 232]. Finding on a question which is not in dispute between 
co-defendants cannot be conclusive [Namdeo v Bijay, A1963 B 244]. 

Decision in a suit under Or 21 r 63 to which the claimant and judgment-debtor were 
co-defendants regarding the title to the disputed property would operate as res judicata 
in a subsequent suit between the claimant and the representative in interest of the 
judgment-debtor [Ramireddi v Bichalu, A1952 M 837; 1952 Mad 1005; Kanihammal v 
Venkatakrishna, A1968 M 362], 

It has been held in many cases that the principle of /ej judicata does not apply to 
persons who were mere pro forma defendants in the former suit against whom no relief 
was claimed and between whom and the plaintiff or the other defendants there was no 
issue or cross-issue [Braja v Kedar, 12 C 580 FB; Nibaran v Matilal 39 CWN 938- 
Camand v Hamidar, 40 CWN 1205; Rakhal v Haridas, 40 CWN 1208; Malhi v 
Imamuddin, 27 A 59; Ramdass v Vazir, 25 B 589; Offt Ass v Madholal, A1947 E 217; 
Bhudeb v Bhikshakar, AI942 P 120; Kanak Ratan v Sundar, A1939 P 225; Gulzari 
Mai V Maghi Mai A1933 L 109; Daulat v Sodhi, A1949 Pu 213]. Obviously such 
cases refer to fro forma defendants who are nominal parties. A decision may operate 
as res judicata against a pro forma defendant in a previous suit when it is clear that his 
interest was identical with that of the plaintiff although no relief was claimed against 
him [Hafiz Md. v Swamp, AI942 C 1 : 73 CLJ 475; Monjur v Ahammad, 56 CWN 
506: A1953 C 155]. This proposition appears to find support from Munni Bibi v 
Triloki and Kedar v Ram, Sup., which (though cases on res judicata between co- 
defendants) laid down that when a person is a proper, though not necessary party she 

“had the right to be heard, if she so desired. If she chose to stand by.it could 

not affect her legal position’* [Munni v Triloki, 58 IA 158, 166], So, when there was 
a conflict of interest between the defendant and pro forma defendant on the question 
at issue in a previous suit, the decision operates as res judicata. Further, the doctrine 
of res Judicata could be applied as between co-defendants even if no relief had been 
granted to the plaintiff in the suit [Ma Sein v Ma Pan, A1932 PC 161: 36 CWN 
726; Hirendra v Chanda, A1958 As 179], A pro forma defendant is as much bound 

hy the decision as the other parties. If any pro forma defendant had a right to be 

heard or to control the proceedings, he is bound by the doctrine of res judicata even 
though he was joined as a formal party and no relief was claimed against him [Ram 

Gita V Prithvi, A1956 Pu 129 FB]. The test must always be whether the issues in the 

suit were such that, in order to give the relief which was, in fact given, it was necessary 
to decide some claim or question between the defendant concerned and some other 
party to the suit against whom he seeks to enforce the same right, involving the same 
Question, in a suKseouent litigation. If every other condition is satisfied it is not necessary 
to prove affirmatively that the pro forma defendant had knowledge of the case made 
against him [Ahammad v Monjur, 1955, 2 Cal 4601. 

Res judicata between mortgagor-defendant and subsequent mortgagee-defendant 
**upleaded in a suit by the first mortgagee [Venkata v V., A1948 M 336], 
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Consent or Compromise Decree. The section does not in terms apply to consent 
decrees iMinalat v Kharsctji, 30 B 385: Md. Hayat v Ghulam, A1934 L 758; Madho 
V Maiiulin, A1934 O 293; Raum v Rtwa, A1933 S 53J, though the general principles 
ot res judicaia have in many cases been applied to them. Thus, a compromise by a 
limited owner like a widow is binding on succeeding heirs on general principles of res 
judicaia [Risal v Bahvani. AI918 PC 87: 45 lA 168; Baisnab v Parma, A1964 Or 156- 
see Ramsumran V Shyam. 49 lA 342; A1922 PC 356J. It has been held in some cases 
that a consent decree has to all intents and Duiposes the same effect as res judicaia as 
a decree passed in invitum ^Bftaishankar v Morarji. 36 B 283, 286; see Rajakiimara \ 
Thatha, 35 M 75; Tiritvambala v Manikka, 40 M 177; Nicholas v Asphar, 24 C 216 
237; Shivadas \ Birendra, 43 CU 116; Cowasji v Kisandas, 35 B 371; Secy of S \ 
Atiudra. 63 C 550; Shamsulnissa v Md., A1935 L 487; Jas^adamba v Badri. A1933 O 
322; Ciirisfr v Md., A1933 C 66; Sitbala v Dhanapaii, A1957 C 59; Sadasukh v Jugal, 
61 CWN 67; Chandi v Nabagopal, A1957 P 365; Laxmir v Md Safi A1949 Pu HI* 
Niader v Ugar, A1966 Pu 509; see also Shankar v Balkrishmi. 1955 Sck 99: A1954 SC 
352 where also it has been held that a consent decree is as binding upon the parties as 
a decree in inviinm\. The doctrine is operative when the suit is dismissed on a 
compromise unless it is expressly stated that the dismissal was without adiudication of 
any ot the issues [Cjirjanand v Bhagwan, A1967 P 101]. 

The Supreme Court has now held, that a compromise decree is not a decision of 
the court, nor can it bo said that a decision of the court is implied in it. It is the 
acceptance by the court of something to which the parties had agreed. Accordingly, 
the principle ot res judicata cannot operate [Subba Rao v Jagannadha. A1967 SC 591; 
folld in Auiar v Sohan, A1970 JK 26 FB; Bhamvarlal v Raja Baba, A1970 Rai 104* 
Baldevdos v tUmisfan Disi, A1970 SC 406]. It may be pointed out though that none 
of the earlier authorities were considered and there are numerous decisions to the effect 
that a judgment by consent is as effective an estoppel between the parties as a judgment 
on a contested case f//i re South Am,?rican & Mexican Co 1895, 1 Ch 37; Kinch v 
Walcott, A\929 PC 289; Sailcndra y S. A1956 SC 346; the cases cited at p 37, Spencer 
Bower Inf\. It has also been said on high authority that “Any judgment or * order 
which m other respects answers to the description of a judicata is none the less so 
because it was made in pursuance of the consent and agreement of parties. It is tru© 
that, in such cases the court is discharged from the duty of investigating, or (where the 
consent is given at a late stage in the proceedings) further investigating, the matters 

pronounce a judicial opinion upon 

IZZ H I T'T' i^'nt request of the 

parties, the tribunal gives judicial sanction and coercive authority to what those parties 

have settled between themselves, and in that way converts a mere agreement into a 

j idicial decision on which a pica of res judicata may be founded (Spencer Bower and 

Turner on Judicata 2nd Ed p 37). A bona //i/Z compromise dec^e in Tn^operW 

rought representative suit is judicata [Chintaharan v Gujaraddi, AI9S| C 456] 

Or 1 rTn?'’ r representative suit, whether under 

r' ^ consent decree between private parties [Chirairihl v L ! 

Corpn. A1959 B 396: 1959 Bom I40|. When an issue was not raised an^decidra the 

cannot operate as res judicata \Mujtaha v Reghubir A1934 A 10381 
Whether a consent decree operates as ,v>. judicata depends on the facts of each cafe-Tests 
to be anpned l^npala v Makl,a. A1934 M 454: N.Jo v 

or CO Ius.ve conipron,.sc decree is not binding J Ra,n.sarup v Ronutei. 29 A ■239, 24^“ 
or public policy would cons b r containing a terms opposed to law 

aside in proper proceedings rfl/uum\'7/.X/ 7^ ' A J^j' IT' -X' 

binding TTongts'7u"®norU%S”'r/7^,r /"X"’ 

Two Decisions without R« Jildica/r 'w.'^ N 304]. 

between the same parties are in connici the I- obtained under two decrees 
AI92I, M 612: Mofiiri v VenkaUutri AI9I7 Prevails [RiiAnumi v Ntmisimlm, 

895 PC: Mn.ulon v l^or/u,7 uu/r A1957 Ke^'3n '' 46 M 

the decree in that suit would rVr ’/Xvlrin" h't'’r‘‘ nnecessary to sustain 

Act \lmlra v Rati. 50 CWN 7031 DiLiissal of o Lenders 

res iiidicala. althouch a nartv wanted it to wbh I on merits onerates as 

Suit for partition based on sXesXXL M .'‘""r '' A 195]. 

first ground without going into the Question of X DeL"" T”* dismissed on the 
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ot JLetters of administration is res judicata as regards ommus testandi [Rajroni v Dworka, 
A1953 SC 205]. 

A party cannot be proceeded against twice in respect of the same encroachments under 
the Calcutta Municipal Act ICorporation v Sirajuddin, A1957 C 399J. Where there was 
a prior mortgage suit tor redemption, a separate suit for contribution for recovery of rent 
paid for the property is barred [Rup Narain v Kishuni, A1957 P 446]. Decision in a 
suit under Or 21 r 63 with reference to title will operate as res judicata [Ahmad AH v 
Veerayya, A1959 AP 280]. Decision in suit under s 9 SR Act (s 6 of 1963 Act) on the question 
of dispossession is res judicata [Padmanabha v Dalganjan, 25 Cut LT 147]. Dismissal of suit 
that plaintiff had no locus standi to bring it is res judicata in a subsequent suit [Ram Jiwan v 
Ham Janki, A1960 A 85]. 

If a suit under s 77 Registration Act to enforce registration of a sale deed is infructuous 
the purchasee is not debarred from suing for specific performance [Balkishan v Bechan, 
54 A 68J. But refusal to admit execution on the ground that the document has been 
materially altered and the court finds in a suit under s 77 ibid that it is so, the finding 
operates as res judicata in a subsequent suit [Dwijendra v Jogesh, A1924 C 600]. 

Where the plaintiff and a defendant have the same interest the dismissal of the suit 
will also operate as res judicata against the defendant [Kesavan v Lakshmy, A1968 K 154]. 
An order of remand can operate as res judicata [Jagadish v Baijnath, A1966 C 580], 

Decisions That Are Not Res Judicata. Decision of a court without jurisdiction is not 
res judicata [Baburam V Girish, A1949 P 459]. Any finding in a suit which was held not 
to be competent does not operate as res judicata [Kanduri v Sapani, A1971 Or 218 
{Midmapore Z Co \ Naresh, A1922 PC 241 folld)]. In a dispute as to jurisdiction to try 
an issue, the court which declines jurisdiction cannot upon the principle of res judicata 
by its reasons bind the parties upon the very issue which it was incompetent to try 
[Vpendra v Lall, A1940 PC 222: 45 CWN 204; see Anantamoni v Bhola, 44 CWN 
1099]. An order that a certain person shall be brought upon record as legal representa 
tive is not res judicata [Suleman v Abdul, A1940 N 99]. A finding of an insolvency 
court that a certain person is not a partner of an insolvent is not res judicata against a 
creditor of the firm [P N Bank v Balikram, A1940 C 225]. Decision of special judge 
with limited jurisdiction is not res judicata [Nanhi v Commr, 1950 ALJ 168]. 

When a party succeeds in a suit or appeal, an adverse finding against him cannot be 
the basis of a plea ot res judicata, for having succeeded he had no occasion to prefer an 
appeal [Midnapur Z Co v Naresh, A1922 PC 241: 48 C 460; Works v Ahmadulla, A1952 
N 238; Sri Pal v Swami Nath, A1968 A 282; see also Sukhni v Sukhbasi, A1967 A 423], 
But if the adverse finding forms a fundamental part of the decree itself it operates as res 
judicata [Sham Nath v Mohd Abdullah, A1967 IK 85]. When an adverse finding is 
expressly challenged in appeal but the appeal is allowed on another ground and the suit 
is dismissed, the finding is not res judicata unless it could be shown that the court while 
dismissing the suit still intended to maintain that finding [Sarashi v Atashi, 45 CWN 220] 
When a suit is dismissed on the finding that plaintiff had no right to sue, an adverse 
finding against defendent is not res judicata [Markanda v Varada, A1949 P 197] 
Award of interest in prior suit upon particular facts is not res judicata in a later suit 
on question of interest [Shiva v Sris, A1943 P 327]. Finding in an invalid suit 
(eg tor want of notice under s80) even though not objected by the narties [Haralal v 
Mangtu, 48 CWN on app A1950 PC 80]. 

Dismissal of suit against certain defendants for want of cause of action [Jogesh v 
Behari, 59 CU 328]. 

Where a minor is not properly represented in a suit, the decision does not operate 
as res judicata as against him [Ebrahim v Cheriyan, A1956 T-C 70]. After the rejection 
of an application under Or 9 rl3 to set aside an ex parte decree, defendant’s suit to set 
aside the ex parte decree on the ground of fraud is not barred by res judicata [Girish v 
Kalachand, A1957 C 242]. So long as property remains joint a co-owner can bring a 
fresh suit for partition notwithstanding the dismissal of a previous suit [Tarakishore v 
Beharit, A1958 As 67J. Where there are litigations by A and B against same defendants 
but only A appeals, the failure of B to appeal does not operate as res judicata [Parduman 
V S, A1958 Pu 63]. A sues B his wife, for restitution of conjugal rights and succeeds. 
B pes and lives with A for some time and again leaves A, A again sues B for the same 
relief. The suit is not barred by res judicata [Keshav v Parbati, 18 B 327]. 

Res Judicata in Execution Proceedings. The general principled of res judicata apply 
to execution proceedings [Ramkirpal v Rupkumari, 6 A 269 PC; Sha Shivaraj v Edappakath. 
A1949 PC 302:'54 CWN 55; Shyam v Ramdas, AI946 P 392; Bansidhar &c v State, A1959 
P 319; Prem v Lakshman, A1970 SC 1525]. It operates in respect of a decision of an 
executing court in other proceedings as well as in the subsequent stages of the safiie 
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proceeding [Piarvlal v Bliagwaii, A1969 MP 35J. An execution petition, however, dismissed 
/or deiauit does not bar fresh petition thougn by the time of dismissal it had been resisted 
on one or more grounds l:^finastiankar v BaiKuniii, A1969 SC y/IJ. Orders passed in 
execution wiinout junsuiction are noi res juaicata though not objected to iLakshmi \ 
Katihuiyo. Aiy^y A 3^J; Chiniiappa v Marappa, Aiy49 ivi 4 y 4 J; but they may m proper 
cases corhc within the principle of constructive res judicata Lsee Mohoit v 1953 

oLR 377: A19:>3 SC 6 !) and cases post}. The extension of the principle of constructive 
res fudicaia to matters m execution must be cautiously undertaken, The matter must have 
been put in issue and the court should have been conscious of the question intended to be 
decided against the judgment debtor [Farameswaran v Aiyappan, A1959 Ker 206; Saradabala 
V Shxam. A1953 C 765 J. 

An application under s 144 is an application for execution and res judicata applies 

[Mae/hoot v Khodaija. A1966 SC I194J. Dismissal for default of an application under 

s 144 where the opposite party had not filed any objection [Sheoratan v Kalicharan* 
A)y 6 « P 271 ). 

Decision that an application for execution is not barred by limitation though erroneous 
IS binding in subsequent execution proceedings \M„ngiil v Girija. 8 C 51 PC] The principle 

in Ramknpals cn.ve, supra, is that when once a question has been raised and decided 
or a certain construction has been put on a decree in a former execution, the decision 
even )t erroneous is binding upon the parties [Kapur v Kanhaiya, 45 A 735 - Dio v 
Dwarka, 48 A 201; Bniiram v Naiiliu, II lA 181; 7 A 102; Raja Ramnad v Veliifami 

M 4 '' CWN 367; Govindas v Karvetnagar, A192«) 

M 4 4, Uaa y Rarmanaud. AI940 P 251], A plea that execution is barred by iimitat^n 

f not raised before the executing court is barred by the principle of constructive res judicata 

l S,Ud„es,rar v Raru. A1963 P 412 FB], Where a decree is transferred to ano^r coC 

or execution, the latter has no power to decide whether the decree is barred by limitation 

\Jlj"tnarlal V lansakrai. A1957 As I27J. Certain property was held not liable traSch 

ent m earlier execution and in subsequent execution it was claimed to be attachable 

zf°" 

i" • pre.iou, e,.cu,io„ (S.Vta v 

v”V,l;r,i7 

r ""i- <>, 2,, 

Lalit V Sarat 37 ( WN 7 <;-> r' ^^tjanya 2 CLJ 499; Bala v Lingo, A1943 M 449: 

c 493; Sadlu:cluua,^y V'Ik '' 

Rramalha v Hahu. 49 CWN 2M-.'/laris v Dines So''cWu"mi A1951 As 75; 

C 165; Krishna v Khandamov.ec. A1954 C 295-cc^L^«Y AI948 

Ganparam I rasi v Snudar A 940 I 7 ^ 9 / 7 ;., V Hazari. 58 A 313 FB; 

Khahiur. 39 CWN ,206; Rati a I Be”’ ^ 

50 Bom LR 6 , 0 J. But wheneCir a L.v I '""nr. ^ ^ 

objecting in a previous execution after nr.r •» •’ound by res fudicaia for not 

ot service under Or 5 r 19 [Adisesha v 'papLwS AlS^M‘ kiV.’’'''*' 

dismire^for d“"hc «Tno\ an objection but allows it to be 

When there is no obiection and Tn execution becL '' C 816], 

a decision that execution was within time an t fnictuous (even in part] it implies 

afterwards IGeuda v llazari 58 A 313 PR limitation can be raised 

RafatuIIa v Kinidan. 38 CWN 1144. )ttdicata, see Genda v Hazan, sup; 

When a prior mortgacee who was a mrfv 

faileri to mead the previous decree and sale f * ^ subsequent mortgage 

ing to the sale in execution of 'he latcf d ere ilTT' p T 

C'WN 114J. ^ decree \Mosur v Seshama, A194S PC 89: 53 
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I'hat the principle of constructive res judicata is also applicable in execution proceed¬ 
ings IS no longer open to doubt iMohan v Benoy, 1953 SCR 377: A1953 SC 65 relying 
on Annada v Shk Madaii, 38 CWN 141 and Mahadeo v Bhagmit, A1938 P 427] and even 
an eroneous decision in a previous execution on a question of law operates as res judicata 
[Abhoy V Gopiuath, A1943 C 460, approved in Mohan v Benoy, sup; Revfi Devi v 
Khiali, A1967 D 119], including one about the competency of the executing court 
[Narayan v Nath Bank, A1967 P 124], 

ihus, failure of judgment-debtor to object to execution on the ground that executing 
court had no jurisdicuon to execute it when nonce was served, nor m me application to 
set aside the sale, precludes him from raising such objection alter me sale iMofian v 
Benoy, sup\. failure of judgment debtor to raise an objection on a previous occasion 
that the executing court had no jurisdiction to execute the decree precludes him from 
raising such a plea m a subsequent execution iDhirendra v Satish. A1956 P 4 following 
Motion V Benoy, sup\ Ramlal v Kanhaiyalat, Ai964 MP 285]. Failure to contend that 
decree-holder had no .right to execute decrees in view of a transfer of assets and liabilities 
to another precludes judgment-debtor from raising the contention later \Subrahmanyam v 
Premier Bank, A1968 AP 94]. The principle of constructive res judicata has to be applied 
with caution in execution proceedings. It can only apply to cases where the court could 
not have acted as it did if the judgment-debtor had successfully raised the points which 
are sought to be held by the principle against him iBapanna v \^engayya, A1957, M 511 ; 
Anil V Jugal, 43 CWN 374; Pirji v ideal Bank, A1949 Pu 94 FB]. Principle of construc¬ 
tive res judicata in execution proceedings is not applicable where the question of the amount 
tor which execution is taken out is in dispute [Subha Rao v Satyanarayana, A1953 M 948]. 
Fhe judgment-debtor is under no obligation to establish that an earlier execution petition 
was out of time. Thus, a judgment-debtor is not precluded by the doctrine of construc¬ 
tive res judicata trom contending that a fresh execution application filed after 12 years is 
barred notwithstanding that he did not raise the plea in the preceding application which 
was also time-barred [Venkatarama v Buchanna, A1963 AP 1 FB]. As to constructive 
res judicata in execution, see Sitaram v Sasamolo, 14 CLJ 53 ; Aswini v Karamat, A1948 
C 165; Dula v Parmananda, A1940 P 251 ; Shamsundar v Dhirendra, A1950 P 465]. 
The following are res judicata :—Failure to raise objections before sale is ordered [Niranjan v 
Liquidator, A1968 Or 183]; failure to object to maintainability of execution petition or 
jurisdiction of executing court [Harhans v Uma, A1942 P 68]; failure to raise objection as to 
pecuniary jurisdiction of executing court [Sarjug v Devendar, A1970 P 393]; failure to raise the 
contention that the decree is a nullity as the court passing it had no jurisdiction [Vsha 
Devi V Devidas, A1955 B 239] ; failure to raise plea that application was fresh applica¬ 
tion after twelve years [Venkappa v Lakshmikant, A1956 Hyd 7] ; failure to plead want 
of notice under Or 21 r 22 in objection under s 47 [Balmukund v Pirthiraj, A195I P 333] ; 
failure to plead limitation after due notice [Saraswatha v Manikka, A1959 Ker 384; 
Jaipur Vdyog Ltd v CIT, AI966 Raj 44; Komermalli v Akarappu, 1963, 1 And WR 225]; 
failure to substantiate the objection that a property in the sale proclamation is not included 
in the decree [Maharaja v Thupran, A1941 M 861] ; failure of judgment-debtor to appear 
after notice under Or 21 r 66 and to plead his status is a bar to his raising it afterw'ards 
\ Shankar v Daga, A1949 B 79; Mahadeo v Khanderao, A1939 B 526] ; issue of order 
for execution on failure of judgment-debtor to appear after notice and plead limitation 
[Venkataranga v Sithama, A1941 M 440] : decision that house is exempt from attachment 
under s60 [Giir Pd v Kishen, AI938 L 609]; failure to object in prior execution that the 
decree is not executable or is barred by limitation [Jagannath v Lakshmi Narayan, A1960 
Or 197] ; failure to object in prior execution that a person is not the legal representative 
of deceased judgment-debtor [Amar v Gulab, A1960 Raj 280] ; failure to object to 
attachment on the ground of absence of personal decree under Or 34 r 6 [Jogindra v Stub, 
A194I, L 171] or to object to saleability of property after service of notice [Gauri v Ude, 
A1942 L 153 FB; Pirji v Ideal Bank. A1949 Pu 94; Baijnath v Ramphal, A1962 P 72 
FB; Bijali V Chant, A1969 P 21 ; Chandra Choor v Krishnawati, A1969 P 251] ; failure 
to raise objections to executab-lity of decree after notice and order issuing execution 
\Puttappaji V Dodda, A1944, M 420; Adilakshmi v Srinivasa, A1944 M 193; Pramatha v 
Haiti, 49 CWN 260; Satya v Kalyant, 49 CWN 559; Palaniammal v Arumtighan, A1946 
M 4811 ; failure to challenge the order of the executing court bolding that a non¬ 
satisfaction certificate was sent to the transferor court despite the real position that it had 
not been sent [Pannalal v Apvalahhiwatala. A1969 Or 147]; but when the previous 
execution Proceeding was referred to arbitration, it cannot be said that the question of 
executability was decided by implication [Godhumal v Bhambo, A1943 S 11]. An order 
dismissing application under O 21 r 16 on the ground that it was not made to court wh:ch 
passed decree [Presidency Industrial Bank \ H L Industries, AI969 B 111]. 
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1 he tollowing are not res judicata: —Question of attachability of a property decided 
in a tormer execution proceeding in respect of another decree [An^athevan v Natarajan, 
Aiy5« M Order in claim proceedings under O 21 r 58 ; [Mangru v Taraknathji, 

AI967 SC I390J. Notice of application to bid and for settlement of sale proclamation, 
but no notice of execution application does not preclude raising objection to 
saleability of property [Adisesha v Papammal, A1950, M 341 j. - Objection to sale dismissed 
without adjudication and execution case also dismissed for non-prosecution—Judgment- 
debtor can raise objection in subsequent execution v Mathura, A1948, P 192]. 

Mere tact that judgment-debtor served with notice under Or 21 r 22 has not filed an 
objection and execution has been ordered would not constitute res judicata [Appayya v 
Vcnkataratnam, A1954 M 1]. Objection as to amount of decree in later execution pro¬ 
ceedings [Shanmugavelu v Karuppannaswami, A1954 M 1070]. Dismissal of execution 
petition tor default without deciding objection by debtor as to executability [Uttamchand v 
S/u?ola!. A1954 N 234J; Dismissal for default of an objection under s 47 [Shivashankar v 
Baikuuth, A1969 SC 971; Sarjug v Basisth, A1970 P 237 FB; Bishwanath v Subala» A1962 
C 272; Bfiagwati v Radtia. AI950 P 354; Hazura v Jewon, A1958 Pu 339— CONTRA: 
Simhadri v Balaji. A1955 Or 81; Gundhar v Parvati, A1964 Or 107; Ramchandra V 
Bharat, A1967 Or 38]. Order in execution selling property subject to encumbrance to the 
defendant without specific notice to the judgment-debtor where the decree did not provide 
that property shall be sold subject to encumbrance {Shanmugham v Angalammai, A1966 
M 430J, Judgment debtor having notice under Or 21 r 66 is not debarred from raising 
objection as to saleability under s 60(7) Proviso (c) [Raghava V Krishnayya, A1960 AP 
631 j. But the principle of constructive res judicata bars the judgment-debtor from raising 
an objection under s 60(/Xc) where he has failed to do so in a prior execution petition 
LSantha v Suseeladevi. A1969 AP 355]. 

A futile and misconceived application under s 47 docs not bar a regular suit [Mun 
Board v Bir Singh, A1965 A 327] A second objection to execution on a different ground 
belore the decision on the first ground is not barred by the principles of res judicata 
[Bankim v Hatima, A1962 Or 541. 

Res Judicata in Arbitration Proceedings. Principles of res judicata are applicable to 
arbitration proceedings as well as awards IP C Ray & Co v Union, A1971 C 512 
(Harshankar v Raghuraj, 34 lA 235: 29 A 519 rel on)). A decree on an award given by 
the arbitrators is conclusive as res judicata between the parlies [Mahendra V Cominr, 
A1958 P 6031- As to applicability of the rule of res judicata to arbitration proceedings 
see ChandmuH v DC & Co, 23 CWN 707 ; Bolmukund v Gopiram, A1920 C 808; 24 CWN 
775; Pushraj v Clive Mills Co, A1960 C 180; Keori/nall V Union, A1964 C 545]. 

Res Judicata in Writ Proceedings. Principle of in writ petitions f Mysore 

State l£ Bd V Bangalore <^c, A1963 SC 1128]. The general principles of res judicata 
arc applicable to writ petitions under arts 32 and 226 of the Constitution [Anialsatnaicd 
Coalfwlds V Janapada, A1964 SC 1013; Dcvilal v STO, A1965 SC 1150; Manahem V 
Union, A1960 B 196; Ram Kumar v Ualdeo, A1966 A 572 FB ; Azizus V Union, A1966 
C 570 ; Nagahhusanam v Ankam. A1968 AP 74]. When the decision is pronounced by 
a court of competent jurisdiction, the rule of res judicata is neither irrelevant nor in¬ 
admissible even in dcalinc with fundamental rights under Art 32 when a writ petition 
under Art 226 is dismissed by the High Court [Daryao v S, A1961 SC 1457; Makhan V 
.V, A1963 C 6|. When in an earlier writ petition on merits a subsequent suit is brought 
involving the same questions and same reliefs it is barred upon general principles of res 
judicata [Gulahchand v S, A1965 SC 1153; Union V Nanak, AI968 SC 1370; 5 V Bi«l, 
A1971 SC 1676]. 

Constructive res judicata which is a special and artificial form of res judicata 
enacted by s 11 should not generally be applied to writ petitions under Art 32 or Art 226 
[Amalgamated Coalfields v Janapada, A1964 SC 1013, a case dealing with two writ 
petitions challenging assessments for two different years]. It was, however, held later 
that the principle of constructive res judicata did apply to writ proceedings [Devilal V 
STO, A1965 SC 1150 fa case involving two writ petitions for the same assessment year fresh 
grounds having been urged in the later one); folk! in Azizus v Union, A1966 C 570 which 
also holds that mere addition of a new party will not exclude the operation of res iudicata: 
Padmanahhan v .S'. A1966 K 110: Mohd fioznddin v Custodian. A1969 AP 158] The 
question was expressly left open in Gulahchand v S, A1965 SC 1153, and it has now 
been held that Devilars case is no authority as to the declaration of law with regard to 
the applicability of the principles of res judicata in a subsequent suit. Where a writ 
petition is dismissed and a subsequent suit is brought for the same relief only that issue 
between the parties will be res judicata which was raised in the earlier writ petition and 
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was decided by the High Court after contest [Nawab Hussain v S. A1969 A 466]. 
Devital's case cannot be regarded as an authority for the proposition that the principles 
of constructive res judicata has to be applied to every decision in a writ petition and it 
was not involved in a subsequent application for execution of a decree IHyderabod 

Co-operative etc v Syed, A1970 AP 162, 175]. 

It the order ot dismissal of a writ petition under Art 226 is a speaking order and 
the petition is disposed of on merits res judicata will apply and a subsequent petition 
under Art 32 on same facts will be barred IViritdhanagar SR Mills v Govt Of Madras, 
Aiy68 SC 1196J, and the findings of the High Court will be binding [Haji Esmail v 
Competent Officer, A1967 SC 1244]. Where the petition is dismissed summarily without 
a speaking order no question of res judicata arises [P D Sliarma v State Bank, A1968 
SC 985J. Dismissal ot a writ petition under Art 32 however, operates as res iudicata 
even though it was not a speaking order as it will be taken to be an order on merits 
[Metal Corp of India v Union, A1970 C 15]. 

Ihe dismissal ot a petition under Art 226 in limine not on merits but for laches or 
on the ground oi availability of alternative remedy does not bar a petition under art 32 
[Bansi v Addl Director, Consolidation, A1967 Pu 28 FB ; Tilokchatid v Munshi, A1970 
SC 898J. Where in a writ petition the High Court dealt with the dispute on merits and 
quashed the order ot the Board of Revenue the fact that it quite unnecessarily directed 
the Board to act in accordance with the law does not stop the decision from operating 
as res judicata ISobhag V Jain, A1968 SC 2328]. Where a suit is dismissed on the 
statement made by the plaintiff for withdrawal of the suit a subsequent writ petition for 
the same reliefs for the same grounds is barred on the general principles of res judicata 


IRam Kishan V S, A1969 Pu 104]. 

The principle of res judicata is not applicable in writ of habeas corpus, so far as 
High Courts are concerned. This is because it is either not a judgment or because the 
principle is not applicable to a fundamentally lawless order IGItulam Sarwar v Union, 
A1967 SC 1335]. The deprivation of liberty is a continuing wrong. But where proceed¬ 
ings have been taken before the Supreme Court it is not open to the party to come 
later before the High Court. The fact that an earlier decision of the High Court does 
not prevent him from going to the Supreme Court may not necessarily enable him to 
urge the converse [Sharma v Union, A1968 D 156]. Where a petition under Art 32 for 
a writ of habeas corpus challenging detention under D I Rules is dismissed m subsequen 
petition the same contentions cannot be reagitated [Lakhampol v Union, A1967 SC 908J. 


Res Judicata in Industrial Disputes. It is doubtful whether principles analogous to 
res judicata can properly be applied to industrial adjudication. The trend in recent 
decisions is that application of technical rules such as res judicata^ acquiescence ^oppel 
etc are not appropriate to industrial adjudication [55 Rly Co \ Workmen, A1969 ^C 5 , 

see Workmen v Balmer Lawrie, A1964 'SC 728; Associated Cement Staff v 
A1964 SC 914]. Tribunals should be slow and circumspect m applying the technical 
principles of acquiesence and estoppel in the adjudication of industnal disputes 
Keen \ B J Sterling, A1959 SC 1279]. The decision of Industnal Tribunal as to whether 
an establishment falls within the definition of industry is not final and conclusive and 
does not operate as judicata [Sobha Sinsh & Sons y Delhi 

five power-order refusing to make a reference under s 10(/) 

Tribunal, A1969 MP 174], or under s 12(5) Industrial Disputes Act 19 [ 

(India) Ltd v Industrial Tribunal, A1969 R 95]. 

ft has, however, been held that although the rule of res judicata enacted in S 11 is 

in terms inapplicable to Industrial Tribunals the principle underlying it is applicable to 
their decisions [Burn & Co y Their Employees, A1957 SC 38 ; Pandubhai v Bombay Cycle 
Importing Co, A1970 M 474]. The principle underlying s 11 will apply to decisions of 
industrial disputes [Belsund &c v Labour AT, A1958 C 456]. The same dispute once 
referred and embodied in an award cannot be the subject-matter of a fresh reference. 
There is no authority for the proposition that disputes which could have been raised but 
were not done so previously could not be raised on the principle of construcrive re. 
iudicata [Keorimal v Union, A1964 C 545]. Where there is a previous award subsisting 
the points settled in that order cannot be considered in a fresh reference [BWC & S 
Mills V Workmen, A1968 SC 586]. Award of Industrial Tribunal 
ordinate jurisdiction from giving a fresh decision [Shri Buoy Cotton Mills v ^ 

Mills Mazdoor etc. A1965 Raj 213]. The principle of rps pidicata 
Court and it would not entertain a fresh petition on the ® 

is empowered to do so [Super Surgical Co v Desikan, A1969 M 406]. When the 
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subject-matter ot the relerence is ditterent there can be no question of res judicata 
lAsiwka C onsirifciion V Union, Aiy69 Tri 19J. Dismissal of a petition for writ directing 
Industrial Tribunal to refrain from taking proceedings in reference under s lOf/Xa} Industrial 
Disputes Act 194/ on ground that reference did not relate to industrial dispute precludes 
the raising ot a plea of jurisdiction in appeal against award of the Tribunal \_Northern 
Hallway Co-op Society v industrial Tribunal, A1967 SC 1182]. 


Res Judicata in Tax Proceedings. The doctrine of res judicata does not apply so 
as to make a decision on a question of law or fact in a proceeding for assessment in one 
year binding in another year. Ihe findings on questions of fact may be cogent evidence 
in subsequent years but they are not conclusive [Ipoh v CIT, A1968 SC 317: Udayan v 
CIT, A1967 SC 762J. But decision as to previous year which settles the rights or titles 
and which attects the assessment of other years is res judicata [Kamlapat v Conimrs, 
A1950 A 249J. Although in a previous assessment year it was held that a shebait was 
not a trustee the issue can be gone into again where the entire question of the meaning 
and interpretation ot s 41 IT Act 1922 is raised [CIT v Jogendra, AI965 A 578]. There 
is no material ditterence if the previous decision was given by the High Court on 
reference [Britis/i 'ndian Corp v CIT, A1967 A 362]. It is similar in the case of payment 
ot octroi duty the decision operating as res judicata only when it relates also to future 

liability • involving a basic matter eg whether a certain commodity should be subjected 
to the duty or not [Kantilal v Bclgaum Mun, AI968 My 323]. 

Ihe findings ot assessment proceedings do not operate as res judicata in penalty 
proceedings [CIT v Punjabhai, A1968 MP 103]. Decision of the Supreme Court that 
no objection regarding the vires of a taxing provision could be taken before the taxing 

authority or the High Court in reference or in the appeal to the Supreme Court does 

not operate as res fudicata in a later writ petition under Art 226 [Straw Products Ltd v 
no. AI967 MP 34j. 

Where in the previous decision there was a finding which formed an integral part 
ot the judgment that impugned assessment in regard to holding had become final a suit 

tor declaration that assessment was void is barred by constructive res judicata [Mun 

Commr v CESC. A1970 C 414J. 

High Court. Where suit is dismissed under rule 36 of Ch X of Original Side rules. 
res fudicata docs not apply [Sailahala v Goherdiian. 38 CWN 1132]. 


12. Bar to further suit .—Where a plaintiff is precluded by rules from 

instituting a further suit in respect of any particular cause of action, he shall 

not be entitled to institute a suit in respect of such cause of action in any Courl 
to which this Code applies. 

n ^ s 122J As to rules precluding a fresh suit see Or 2 r2; Or 9 r9; 

Ur 22 r9 and Or 23 r 1. Where a suit was wrongly instituted against a person as heir oi 

another person and decreed, a fresh suit against the real heir is not barred [Nanubati \ 
Bhairo, A1932 P 362J. 

13. H'hen foreign judgment not conclusive ,—A foreign judgment shall be 

conclusive as to any matter thereby directly adjudicated upon between the same 

parties or between parties under whom they or any of them claim litigatinj 
under the same title except— 

(a) where it has not been pronounced by a Court of competent jurisdiction; 

{/>) where it has not been given on the merits of the case; 

incorreerview /he face of the proceedings to be founded on ar 

in ^ ^ refusal to recognise the law of ’[Indial 

in cases in which such law is applicable* 

.0 nlt?j;s,icc: »as ob.ai„ed are oppose 

(e) where it has been obtained by fraud- 

TladSr''"' ^ i" 'O"* ■ 
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Scope and Application. This section embodies the principle of private interintional 
law that a court will not enforce a foreign judgment if that judgment is not that of a 
competent court. The rules laid down in this section are rules of substantive law and not 
merely of procedure [Moloji v Shankar, A1962 SC 1737]. The section provides that except 
in cases in els («) to (/) a foreign judgment shall be conclusive. "Judgment” means "an 
adjudication by a foreign court upon the matter before it”, and not a statement of the 
reasons for the order \Brijlal v Govind, 74 lA 203: A1947 PC 192 affirming A1943 B 201; 
Viswanathan v Abdtd Wajid, A1963 SC 1; Sankaran v Lokshmi, A1964 K 244]. S 13 
is as applicable to suits as to execution proceedings [Gaiirilal v Jugot, A1959 Pu 265]. 

“Foreign judgment” [see s2(6); Gtirdyal v Raja of Faiidkot, 22 C 222 PC; Sheik v 

Davud 32 M 469; Carl Franz v Wing & Co. 47 CLJ 263 PC; Viswonathan v Abdul Wajid. 

sup; Lalji Raja & Sons v Hansraj, A1971 SC 974]. Test of finality of foreign judgment 
[Baijnath v Vallabb, 56 M 951]. An “act of State” is not a foreign judgment [Snman v 
Goswami, 17 B 620]. Effect and conclusive character of foreign judgment [Wazir v 
Munshi. A1941 P 009; Palaniappa v Narayanan, A1944 M 427]. Foreign judgment when 
conclusive [Chintamani v Paika. AI956 Or 536]. In deciding whether foreign judgment 
is conclusive courts in India will not consider whether conclusions are supported by the 
evidence or are otherwise correct, because its binding character may be displaced only 
by establishing that the case falls within one or more of the six clauses in s 13. 
[Viswanath v Abdul Wajid. .s7/p]. “Directly” does not mean "expressly" [Brijlal v Govtnd, 
sup]. A foreign judgment is conclusive as to any matter directly adjudicated upon, but 
it does not include the reasons for the judgment. S 13 in essense enacts a branch of 

the rule of res judicata in its relation to foreign judgments. The expression "matter" 

is not equivalent to "subject matter”: it means the right claimed. The rule of conclusiveness 
of a foreign judgment in sl3 is somewhat different in its operation from the rule of nfs 
judicata. The rule of res judicata applies to all matters in issue in a former suit and 
includes matters which might and ought to have been ground of attack or defence in 
the former suit. The rule of conclusivcness of foreign judgment applies only to matters 
directly adjudicated upon. Manifestly, therefore, every issue finally heard and decided 
in a foreign court is not conclusive between the parties. What is conclusive is the 
judgment [Viswanaihan v Abdul Wajid, sup]. "Matter directly adjudicated upon” 
[Chokalingam v Duraiswami. 51 M 720]. Foreign judgment must be by a competent 
court, ie a court having jurisdiction [Gurdyal v Raja of Foridkot, sup; Carl Franz v 
Wing & Co, A1928 PC 83]. A foreign judgment to be conclusive must be by a court 
of competent jurisdiction and the competence contemplated is in an international sense, 
and not merely by the law of the foreign State which delivered the judgment [Viswanathan 
V Abdul Wajid, sup]. Whether a foreign court is or is not a court of compenent jurisdiction 
has to be decided according to the principles of private international law [Rama v l^rishna, 
39 M 733 FB] and mere cause of action does not give jurisdiction [I & G I Trust y Rant 
Cli, A1952 C 508]. "Competent jurisdiction” refers not to intra-territorial but to extra¬ 
territorial competence [Mohanlal v Premsukh, A1956 N 273]. When can a foreign court 
be considered a court of competent jurisdiction in actions in personam [Vareed v Gopalbai, 
A1954 T-C 358 FBI. 

Principles on which foreign judgments are enforced [Nnita Kanippa v Md Ibiiram, 

90 M 112 1141. Foreign judgments may be enforced by (/) proceedings in execution 

under s44’or (2) by a suit upon it [Mayaram v Ravp. 24 B 86; Gurdyal v Raja of 
Fnndkot siw\. A party obtaining a foreign judgment can sue in the alternative on the 
original ’cause of action [Badat & Co v East India &c. A1964 SC 538]. Limitation for 
a suit is 3 years under Art 101 Limitation Act, 1963. A party can also sue in domestic court 
upon the original cause of action in spite of the foreign judgment [Ndratan v Cooed 
Behar &c 45 CWN 113; Setabganj &c v Benozir, A1952 C 116]. But if the plaintiff 
chooses to sue upon the judgment he cannot found jurisdiction on the basis of the ori^nal 
cause of action even though it may not have merged m the judgment. The plaintiff, a 
foreign firm entered into a contract with the defendant firm by which the latter agreed 
that all disputes were to be settled by arbitration in New York. Differences having arisen 
the plaintiff initiated arbitration proceedings and an ex parte award was passed 
the defendant which was confirmed by the Supreme Court of New York The plain i 
filed a suit in Bombay on the basis of the foreign judgment or alternatively on the basis 

of the award—Weld that the suit was not maintainable for (/) since the suit was based 

on a judgment pronounced in New York the cause of action must be said to have arisen 

at that place beyond the jurisdiction of the Bombay High Court and (2) 
according to New York law was not final and enforceable and it could not funish a 

cause of action [Badat & Co v East India &c, A1964 SC 538]. ,• c j 

To enforce a foreign judgment the requirements under s 13 must be satisfied unless 

the judgment is of a court within the territories of a reciprocating country under s 44-A 
[Domn V Hiralal, 53 CWN 817]. 
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A decree by a foreign court against a defendant in abscnteni is a nullity \Gitrdyal v 
Raja of Farii/kot. .sup; Suhranianiam v Srinivasa, A1951 M 289; Ramvias v CfhUtyar Firm 
1961 BLJR 109; Laxmichand v Tipuri, A1956 Raj 81 FB; Kukadap v Godmatia, AI962 
AP 400 FBj. In such cases it is not correct to say that the decree suffers only from 
the defect of enforceability by execution [Moloji v Shankar, A1962 SC 1737— contra* 
The decree is valid and executable in the country of the forum by which it was pronounced 
when authorised by special local legislation. Hence an observation that such a decree 
IS an absolute nullity may not be apposite. It may be more appropriate to say that 
-r question is not executable outside that country [Lal/i Raja v Hansraj, AI971 

If a decree was unenforceable in a particular court at the time when it was passed 
If would not be enforceable and valid simply because of the political changes that tookl 
place unless there is a specific provision to the contrary. Accordingly decrees passed 
by courts in British India or outside against persons not residing within the jurisdiction 
of non-enforccable even after the merger and the advent 

A1954 r r 7 J A1962 SC 1737; Shah Kantilal v Dominion. 

V Ttpnn. sap; Radhe Sham v Kundan Lai A1956 Pu 193 FB; 

f dXpu Amr’B™ A1960 My I-contka: Chnnli 

uunaappa. AI951 B 190, Bhaswan v Rajaram. A1951 B 125 FB which were held 

But* wh^n r *^ 1 * iWo/d/'i V Shankar, in Laxmidas v Chandrabhan, A1969 G 23] 

S Madhva Bhfraf I jurisdiction on the Srt 

X V ini neerf'^'r “r remedied [Lui 

i a State w i Indhi"union f'h ^1952 T-C 89], After integration 

ccur, h., iJSLrr ,cL,S7v"C2,rT,!;5?“",',sr wsr 7 ';"'’“ 

decides that it is a “proner rni.ri" aT! -.w . “ foreign court 

JuXiri^'F" ‘^h question “it ri/y/u/ v“cm’,iy.'’74 lA'^f '^AlW Pc'* 192 ? 

weish, Ihougl, M M„r “ 1 ?“n' 2m “ "T: 

Ssr.;z', zsr'zz r„“ 

country provided it is established that the acquired domicile of that 

connection with that country or the children^ substantial 

will respect that order unless it nn \ ^ ordinarily resident there. Indian Courts 

Chacko. A1970 K 1 FB|. Personal welfare of the children [Marggarate v 

Subsequent death of defendant docs against defendant residing within jurisdiction- 

legal representatives of the deceased def^n^^ proceed against non-resident 

SC 232], deceased defendant [Andhra Bank Ld v Mniimu/i, A1962 

down that tL^foriign^udgm^^^ S 13 does not lay 

V Lakshmi, A1964 K 2^]. ^ foreign court itself 

llccrcc in 

partition of India. Suit for a deXahon in" w"^ n‘ (Pakistan) passed after 

was vitiated by fraud lies ISiiAfi'mu v A/ i D'"«JPur (India) that the said decree 

Irregularities not alTcctinc iuris li i ' A1959 C 663], 

Maradapala. 30 M 292). Where the ?uden^ T, k'*'"''' " judgment [C«dar« v 

and chose not to appear the ev parl^ jX, of 

Hansra,. AI97I SC 974, 977]. ^ "o‘ hit by sub-s(t0 [LalH Raja v 

Siibmi.ssion to Jurisdiction. Suit on •, r. 

matter can be given efiect to in a comt ‘ n Judgment competent to deal with the 

even though tht court had no jurisdXon if tll"?w'''", ' f'"'C 49 CWN 754], 

4 r.9]. Submission to jurisdict/ormust be ]n X'X '' ^2 M 

decree in question and not subsequent to it iR P,?‘^‘^‘^ding prior to the passing of the 

Whether jurisdiction was submitted to voh.ni '' Uarmiikharai. A1955 N 103]. 

f Veeraraphava v Munpa. 39 M 24 FBI R d *■* Question of fact 

IS not submitting to jurisdiction \Ja\am v ^ court has no jurisdiction 

. ^ . i-fayani v Muthuswatni A195S W 90^1 

!z,zz. r,,,” zs..':;., “ •» 

by a court without jurisdiction or filing an ip^^l-.I U cIk aside an c.v partp decree 
Md .Said. AI927 L 200), or engagir counsd an 1 jurisdiction [«nri V 

examination I .S’i,/.,<//iwim,vu v Anmmeami A1948 M P''"‘-'®'^ding by cross- 

to an agent iRamanaihan v Kaiimuthn 37 M I63- ; attorney 

powc, „I .r— 
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was no submission to jurisdiction [Vithalbhai v Lalhliai, A1942 B 199]. Filing written 
statement and attacking jurisdiction amounts to submission even if decree is afterwards 
passed ex parte [Sundram v Kandaswami^ A1941 M 387]. 

“On the Merits Foreign judgment must have been given on the merits [see Brijlal 

V Govind, 74 lA 203: A1947 PC 192]. Decree in England on defendant’s failure to 
answer interrogatories is not judgment on merits [Keymar v Viswanatham, 40 M 112 
PC affirming 39 M 95]; so also a judgment on award in England by default [Oppeiihehn 

V Md Hane^ef, 45 M 496 PC]. A judgment on default in appearance is not one passed 
on merits [Md Kasim v Seeni^ 50 M 261 FB; Ishri v Sriram, 50 A 270; Cole v Harper, 
41 A 521; Nemichand v Rao, A1946 M 448]. A decision is given on the merits when 
the tribunal considered the merits of the matter and came to a decision. It is not meant 
that every decision given ex parte is necessarily not a decision on merits [East India dc 

V Badat & Co. A1959 B 44]. Decisions under Or 17 r3 may generally be decisions 
on merits [Kesardas v Parmanand, A1959 Pu 306]; see Official Receiver v Gitrbax, A1967 
D 115, 117 where it was held that a dismissal under Or 7 r 3 has to be of merits. 

A decision may be on merits even though passed e.. if some evidence is adduced 

[Abdul Rahiman v Md Ali, A1928 R 319; Sundram V Kandaswami, A1941 M 387, 
Wazir V Munshi, A1941 P 109; Govindan v Saiikaran, A1958 Ker 203; Trilochan v 
Dayanidhi. A1961 Or 158]. When is a decision on merits [I & G I Trust v Ramchandra, 
A1952 C 5081. An ex parte decree of a foreign court would be inexecutabie only if an 
objection is raised by the judgment debtor and that objection is sustained 
The burden would always be on the judgment debtor [Mithalal v Kapoor, A1959 Raj 
471 Decree of foreign court passed on default in furnishing security and filing an answer, 
is not on merits [Sivagaminatha V Nataraja. 1961, 2 MU 1]. But an ^ parte decree 
of foreign court on default of depositing amount which was made a condition of granting 
leave to defend seems to be one on merits [Shalig v Firm Daulatram, A1967 SC 739J. 

“Given on the merits of the case” [Gajanan v Shanta, A1939 B 374]. Court has a 
right to examine whether the foreign judgment has been given on merits. The law is 
wider than in England. Refusal to give effect to res judicata and disregard of international 
law will render a foreign judgment of no effect [Malappa v Raghavendra, A1938 B 173J. 
Decree passed on a compromise when the parties had no dispute between them is not 
one on merits [Appalaraja v Venkata, A1946 M 296]. 


Other Cases. Foreign judgment contrary to principles of international law or the 
law here may be impeached [Hinde v Ponnath, 4 M 359; Bikrama y Bir, 1888 PR 191; 
Christien v Delanney 3 CWN 614; 'N'allatambi v Ponnuswami. 2 M 400; Panchapakesa 
V Hussain A1934 m' 145]. “Opposed to natural justice” [Rama v Hallagna, 41 M 205; 
London Bank v Barjorji, 9 B 346; Edulji v Manekji, II B 241]. The plea that it is contrary 
to natural justice has to be considered in the light of the statute law of India and it is 
not restricted to want of due service or want of opportunity of being heard—Bias of 
judge sitting in appeal against his own judgment even after objection by party when may 
affect decision [Viswanathan v Abdul Wajid, A1963 SC I]. Foreign Court accepting plea 
of plaintiff that parties governed by the English law—Decision binding from international 
point of view [Ganga v Ganeshi, 46 A 119; I & G I Trust v Ram Ch, A1952 C 508]. 
Suit on a foreign judgment not ex parte cannot be challenged on the ground of mistake 
[Manohar v Raghunath, A1957 MB 74]. No court has jurisdiction in respect of foreign 
immovables to grant either a decree charging the properties or recognizing a mortgage 
or passing a decree on it [Ananthanarayana v Abdul Khader, A1957 M 214]. 

A decree obtained on a foreign judgment does not merge in the decree passed by 
Indian court. The foreign decree remains executable in the foreign country [Darbar v Narain, 
AI944 L 302]. Foreign judgment by arbitration going beyond terms of reference is 
conclusive in this country. Misconduct of arbitrators when it does not go to jurisdiction 
cannot be gone into here [Brijlal v Govind, A1943 B 201 affirmed in 74 lA 203: A1947 
PC 192]. A decree of divorce may validly be passed by a foreign court in respect of a 
Hindu marriage and would be binding in India [Teja v Satya^ A1971 Pu 80]. 

Certain Decrees by Pakistan Courts. The Indian Independence Pakistan Courts 
(Pending Proceedings) Act, 9 of 1952 has declared that certain decrees passed by courts 
in Pakistan against a Government in India shall not be given effect to. Decree-holders 
have been provided an alternative remedy of institution of a fresh suit. 

U^^^^sumptlon as to foreign jt4dgm€nts.~~Tht Court shall presume, upon 
theJ^duction of any document purporting to be a certified copy of a foreign 
judgment, that such judgment was pronounced by a Court of competent 
jurisdiction, unless the contrary appears on the record; but such presumption 
may be displaced by proving want of jurisdiction. 
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The presumption is obligatory on production of a certified copy. It may be displaced 
by evidence on the point \ yiiiuilhhai v Lalhhai, AI942 B 199; see Bababhat v NarharbhatM 
13 B 224; fs/iti v Sr'uam, 50 A 270|. Nature of presumption [Mithalal v Kapoor, A1959 
Raj 47; Hula.si v Mohanlal, ILR I960 Raj 94). Production of copies of foreign judicial 
record (s 86 3vidcncc Act). 

Place of Suing 

15. Courf in which suits to he instituted—Every suit shall be instituted 
in the Court of the lowest grade competent to try it. 

Scope and Application. The expression ‘place of suing’ simply means the venue for 
trial and has no reference to the competency of the court [Gop(fl v Shamroo, AI94I N 21; 
Kesavan v Thomman, A1964 K 206]. "Competent" means having jurisdiction to try 
Jurisdiction has reference to (a) subject matter; (A) parties; (r) particular question which 
calls for decision and {d) pecuniary value. Obviously ‘competency’ in this section refer' 
to pecuniary jurisdiction. The section is a rule of procedure and not of jurisdiction and 
it docs not therefore oust the jurisdiction of the courts of higher grades who have 
concurrent jurisdiction in the matter. The word "shall’ is imperative on the suitor. The 
object is “that the court of the higher grade shall not be overcrowded with suits” [Nidhi 
V Mazhar, 1 A 230: Goura v Vikrama. 23 M 367; Raton v Saraj, AI944 A 1; Tangor V 
Jaladhar. 14 CWN 322: Vidyamba v Lakshmi. A1958 AP 218]. So, a Subordinate Judge 
is not precluded from trying a suit whose value is within the jurisdiction of a Munsif 
\Matra v Hari, 17 C 155; Krisbnasomi v Kanaka. 14 M 183; Augustine v Mcdlycott, 15 
M 241. 246; Dhanakoti v Vcz'raswamu A1967 M 91]. A court of small causes is also a 
court of preferential jurisdiction and not of exclusive jurisdiction {Manznnd v Hakim, 
AI97() A 604 FB; Kuniyit v Vchummal. AI971 K II]. 

The section being a rule of procedure if a suit is overvalued and is instituted in 
higher court, it has a discretion cither to retain it or to return the plaint \Mohini v Kttnla, 
47 CWN 720]. It relates to procedure alone and cannot affect the jurisdiction of the 
court to entertain and try suits as laid down in s 92 or as contemplated by s 37 \Dakor 
Temple v Shankar, A1944 B 300). A suit on a dishonoured cheque must be instituted 
in the court of the lowest grade competent to try it [Sharma v Ram Ch, A1965 My 248]. 

Where there arc two distinct claims, one cognizable by regular court and another 
by small cause court, the plaintiff can sue for both claims in the regular court [Su/M v 
Panchumani, 55 CWN 399; Ramasami v Gobinda, AI917 M 128]. » 

Although plaintiff's valuation ordinarily determines the forum, he cannot value a 
suit arbitrarily in order to institute a suit in a court of his choice \ Hamidunnisa v Copal, 
24 C 661, 666; Raidya v Makhan, 17 C 680; Raj v Bepin, 40 C 245, 249]. As to objection 
on the ground of over-valuation or undervaluation, see s 11 Suits Valuation Act. Valuation 
for stamp duty and for jurisdiction arc two different things [ v Hem, 4 B 515; 

Kirtce v Anath. 8 C 757). Certain classes of suits arc not capable of being satisfactorily 
estimated at money value, eg restitution of conjugal rights; suit for public religious trust, 
enforcement of registration &c and as to these sec s9 Suits Valuation Act. 

High 'Court, As to the applicability of ss 15-25 to the Original Side of the High 
Court, sec Manindra v Laimohan. 49 CU 212, 228-31; Bank of Chettinad \ S P Firm* 
A1935 K 517. S 15 does not apply when there is conflict between the original jurisdiction 
of High Court and City Civil Court \ Ranuimirtham v Rama Film, AI995 M 93 FB]. 

K). Sitits to he instituted where stthject-niatter situate, —Subject to tho 
pecuniary or other limitations prescribed by any law, suits— 

(a) for the recovery of immovable property with or without rent or profits, 

(h) for the partition of immovable property, ‘ 

(c) for foreclosure, sale or redemption in the case of a mortgage of or 
charge upon immovable property, 

(d) for the determination of any other right to or interest in immovable 
property, 

(c) for compensation for wrong to immovable property, 

(/) for the recovery of movable property actually under distraint or 
attachment, 

shall be instituted in the Court within the local limits of whose jurisdiction 
the property is situate: 

to respecting, or compensation for wrong 

to. immovable property, held by or on behalf of the defendant may. where 
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the relief sought can be entirely obtained through his personal obedience, be 
instituted either in the Court within the local limits of whose jurisdiction the 
property is situate, or in the Court within the local limits of whose jurisdiction 
the defendant actually and voluntarily resides, or carries on business, or personally 
works for gain. 

Explanation.—In this section “property” means property situate in ‘[India]. 


Bangladesh & Pakistan : 
may be. 


For “India’* read “Bangladesh” or “Pakistan” 


as the case 


Scope and Application. The section deals with territorial jurisdiction. Pecuniary and 
other jurisdiction (ssl5, 9, 92). Property within the jurisdiction of different courts (s 17). 

S f6 is the most important section. Ss 17-25 widen and enlarge the scope of s 16 [Venkata 

V Stirya, A1941 M 129]. Courts are considered not to have jurisdiction over any matter 
in regard to which they cannot give an effective judgment [Moolji Jeiha & Co v K S & 
W Mills Co, A1950 FC 83, 105]. It is not sufficient that the court has some jurisdiction 
in relation to the subject-matter of the suit. Its jurisdiction must include the power to 
hear and decide the particular controversy that has arisen between the parties [Offl Trustee 

V Sachindra, A1969 ’SC 823 {Hriday v Ramchandra, 24 CWN 732 FB reld on)]. A suit 
for partition of immovable property is not excluded from the purview of sl6 merely 
because it includes movables [Raja Rao v Rajaiah, 1963, 2 And WR 474]. 

Under s 3(26) General Clauses Act, 1897, immovable property includes benefit to arise 
out of land. So rent that is to accure due is immovable property but not rent which 
has already accrued due. Hat [Surendra v Bhailal, 22 C 752] or jalkar [Ram v N’uruddin, 
20 C 446] is immovable property. Rights of common, rights of way and profits like 
pensions, annuities or maintenance secured upon land are immovable property [Bejoy v 
Bankit, 13 CWN 451; Collr v Krishna, 5 B 322; Krishnaji v Gajanan, 33 B 373; Sitabai 

V Laxmibai, 40 B 337; Gouri v Tarani, A1968 C 305] and so a suit for dower-debt or 
maintenance with a charge lies in a court within whose jurisdiction even a fraction of the 
properties is situate [Gauhar v Imtaz, AI948 P 384; S/uehalata v Radha, A1953 Or 25]. 
Where a portion of deceased’s property lies within the jurisdiction of a court, it has 
jurisdiction to entertain an administration suit [Bahadurkhonji v Mehntimissa, A1955 Sau 
55]. Suit for amount due for lease of coal mines is not an interest in immovable property 
[Mannibai v Cambata & Co., A1948 N 286]. The expression “immovable property” is 
not identical with “lands or houses.” It comprehends all that would be real property 
under English law and possibly more [Futteh v Desai, 21 WR 178 PC]. 

Suit for partition of immovable property part of which was in Pakistan—Voluntary 
submission to the jurisdiction of the court is taken to be only to the extent of jurisdiction 
possessed by such court and no further [Harmindar v Balbir, A1957 Pu 214]. 

The general rule that a court within the limits of whose jurisdiction a part of the 
cause of action arises can entertain the suit is not applicable to suit covered by sl6 unless 
a particular case is within the proviso [Girdharilal v Mirzamal, A1952 As 95]. Mortgagee 
giving up his security is entitled to seek personal relief against the mortgagor in court within 
whose jurisdiction the mortgagor resides or carries on business [Ramonotha v Somasundaram, 
AI964 M 527]. Ss 16 and 17 apply equally to suits for immovable as well as movable 
property, provided that the immovable property is situate wholly or in part within the local 
jurisdiction of the court [5/uV v Prahlad^ A1926 L 503]. Suit against non-resident foreigner 
for specific performance of contract to sell property in India is maintainable here no matter 
where the contract is entered into [Md Eusoof v Subramanian, A1950 M 272]. 

A suit merely for recovery of rent from lessee of immovable property cannot be said 
to be a suit within cl (d) [Hardayal v Rom Vjagar. A1955 A 416]. 

A machinery should ordinarily be regarded as movable property. In the absence of 
any averment as to the nature of machinery installed it cannot be said to be permanently 
fixed to the earth so as to bring the case within cl (a) or (d) [Standard tSec v Jogendra, 

A1959 C 461]. 

A suit for administration, accounts and for appointment of a receiver alleging that 
the defendant executors have committed a breach of duty, is not a suit for determination 
of a right to or interest in immovable property because one item of immovable property 
is situated outside the local limits of the jurisdiction of the court [Hem Ch v Dhirendra, 64 
CWN 711]. 

Clause (e) refers to torts affecting immovable property, eg trespass, nuisance,- 
infringement of easement &c [Mahadeo v Ram, 23 Bom LR 903; Sudamiah Coal Co v 
£ Coal Co, 42 C 942]. 


1. Subs successively by I AO 1948 TAO 1950 and Act 2 of 1951. 
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Clause if) is an exception to the general rule in s 20 as movable property after attachmenlc 
or distraint remains in custody of the attaching court. The clause does not apply when 
movables arc attached by a foreign court and defendant resides in this country [Kattick 

V Vdaya. 1912 MWN 524: 14 IC 279J. If the principle is accepted that the property 

under attachment is in possession of the court and no suit for its recovery will lie,, the 
provisions of s I6(/) become redundant [5" v Biraj, A1965 As 35]. ‘ 

Proviso* The proviso is based on the maxim equity acts in personam [Ewing v E, 
1883, 9 AC 34, 40; Nistarini v Nando, 26 C 891; Kashinath v Anant, 24 B 407]. Under 
the proviso even though the immovable property is not situate within the jurisdiction of 
a court, a suit in respect of compensation to the immovable property may at the option 
of the plaintiff be instituted in that court if the person of the defendant or his personal 
property is within its jurisdiction and the relief asked for can be entirely obtained through 
defendant's personal obedience. The decree can in such case be executed by arrest of 
the defendant or attachment of his personal property within the jurisdiction [see Trimbak 

V Lakshnum, 20 B 495; hak v Klialija, 23 B 756; Kiernander v Beni, 58 C 598; ArimacheUa 

V Muthia, 23 MU 679]. 

The proviso was held not applicable in a suit which was held to be really for the 

determination of a right to foreign immovable property [Keshav v Vinayak. 23 B 22]. 

Suit for rent of premises situated in Pakistan being a suit based on contract is maintainable 

in Calcutta Small Cause Court if the parties arc within its jurisdiction [Debendra v 

Framatha, A1958 C 700]. Indian courts are competent to pass a decree for specific 

performance of a contract in respect of land situated in India even though the vendor 

resided in Pakistan and did submit to jurisdiction, but on whom writ has been served 

[Panchamin v Tarapada, AI961 C 193; (Md Eiisoof v Subramaman. A1950 M 272 
relied on)J. 

Where the plaintiff alleges that the land in respect of which wrong was committed 

15 in his possession, he is not entitled to the benefit of the proviso [Cr/^p v Watson, 20 A 

I* of Ific proviso to a suit by vendee for specific performance of contract 

[Challamma v Setharammayya, A1933 M 436]. 

..n meaning of “Actually and voluntarily resides”; “Carries on business” and 

Personally works for gain”, see s20. 

Explanation, it lays down that uourts in India (sec si) have no jurisdiction in respect 
vf property outside India [Krishnaii v Cajanaii, 33 B 373; Prem v Hira. A1928 

N 295; Nachiappa v Muthu. A1946 M 398; Chidambaram v SabramanUm. A1953 M 492]. 
A suit for mesne profits in respect of land outside India [Mahadco v Ram, 46 B 108] 
and a suit for taking accounts of a dissolved partnership whose assets consist of immovable 
property outside India with no dispute as to title [Dorairaj v Karuppiah, AI970 M 119] 

country if the condition in the proviso as to the 
residence of defendant is fulfilled \,Mahadco v Ram, 46 B 108], 

iiirisd!r^!!n^i!“^r jurisdiction (s 120). Such 

Kicniandrr ^ Letters Patent [see Manindra v Lalmohan, 56 C 940; 

fadamnt . ^ Abdtdlabbwy, 6 DLR (B) 39; 

Padampat v Narayaadas, AI932 C 444; Fazlc Ilassnn v Yusafally, A1955 B 55]. 

17. Suits- for immovable properly situate within jurisdiction of different 
Courts. Where a suit is to obtain relief respecting, or compensation for wrong 
to, immovable property situate within the jurisdiction of different Courts, the 

suit may be instituted in any Court within the local limits of whose jurisdiction 
any portion of the property, is situate: 

Provided that, in respect of the value of the subject-matter of the suit, the 
entire claim is cognizable by such Court, 

‘o prevent multiplicity of suits [Har v Lai, 

16 A 3591. The properties may lie in different districts but the plaintiff may bring one 
suit and select the forum iShiaroop v Amcenmaissa. 8 C 703; Raliiasiri v Vava, 19 M 
477], and the court m which the suit is brought has jurisdiction to order sale in cxccuUon 

C 639]’’*^'^'^ IMcseyk v Sled & Co, 14 C 661; Tuwowri v Shib, 21 

is not Cause of action in respect of the properties claimed 

not the same. Thus, plaintill brought a suit in Oudh in respect of three properties 

another nmner^v‘in t‘he h"’ r"*" included 

another property m the Punjab claiming to be malwali under a wokf. This last property 

A.9)2 PC'm S. ™n sr 

. . 72. 36 CWN 937. 59 lA 268; Ramdayal v Jacarnath AI964 P 791 Where 

.4 ts given certain properties for life only and he mortgages S proves to diS 
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persons, on A*s death there is only one cause of action to recover the properties 
[Laxmibai v Madhankar, A1968 My 82]. When plaintiff has two or more causes of 
action, he can take advantage of sl7 if the joinder of such causes of action is permitted 
by Or I r3 and Or 2 r 3 \Satrithau v CoUr, A1940 A 205; Papamma v Ranunwami, 
A1933 M 622]. 

The phrase “relief respecting.immovable property" does not include suits relating 

to immovable property of a nature different from suits specified in els {a) to ie) of sl6 
[Satya v Rad ha, 45 CWN 1085]. 

In order that sl7 may apply there must be one property which is situated in different 
jurisdiction, ie it must be a single estate which the parties are claiming as a whole. If 
the owner has a claim against unconnected trespassers upon different parts of the estate 
or different properties situated within it, sl7 would not apply [Karam v Kunwar, A1942 
A 387]. Where property in three districts are mortgaged under separate mortgage deeds, 
but the recitals in the deeds show them as part of a single mortgage transaction, s 17 
applies [Laxmikumar v Krishnaram^ A1954 MB 156], Having regard to s 17 and Or 
1 r3 a suit by reversioners in respect of properties situated in different districts alienated 
by a widow may be instituted in any court within whose jurisdiction a portion of the 
properties is situate [Ratndhin v Dulaiya, A1952 N 303 FB (Karam v Kunwar, sup 
doubted) folld in Basanta v Ram Kr, A1960 Or 159; Laxmibai v Madhankar, A1968 My 8]. 
When once a suit has been instituted in one district in respect of a property situated partly 
in that district and partly in another district, the withdrawal of the claim in regard to 
the property in another district by a bona fide compromise does not take away the jurisdiction 
of the court to deal with the suit [Kfiatija v Ismail, 12 M 380]. 

The choice under s 17 can be utilised only if the Code applies to both courts 
[Nrisingha v Rajnity, 63 lA 311: AI936 PC 189: 40 CWN 1061]. The different courts 
should be courts in India and Indian courts have no jurisdiction over properties outside 
India [Nilkant v Vidya, 34 CWN 854 PC; Satruchatla v Maharaja, 46 lA 151: 23 CWN 
1033; Kamsingha v Narsinha, A1938 B 121; Ramkrishan v Om Prakash, A1941 L 347]. 

High Court. Not applicable in the exercise of original jurisdiction (sl20). 'See note 
to s 16. 

18. Place of institution of suit where local limits of jurisdiction of Courts 
are uncertain. —(/) Where it is alleged to be uncertain within the local limits 
of the jurisdiction of which of two or more Courts any immovable property is 
situate, any one of those Courts may, if satisfied that there is ground for the 
alleged uncertainty, record a statement to that effect and thereupon proceed to 
entertain and dispose of any suit relating to that property, and its decree in the 
suit shall have the same effect as if the property were situate within the local 
limits of its jurisdiction: 

Provided that the suit is one with respect to which the Court is competent 
as regards the nature and value of the suit to exercise jurisdiction. 

(2) Where a statement has not been recorded under sub-section (/), and 
an objection is taken before an Appellate or Revisional Court that a decree or 
order in a suit relating to such property was made by a Court not having 
jurisdiction where the property is situate, the Appellate or Revisional Court shall 
not allow the objection unless in its opinion there was, at the time of the institution 
of the suit, no reasonable ground for uncerainty as to the Court having jurisdiction 
with respect thereto and there has been a consequent failue of justice. 

Scope and Application. The words “and there has been a consequent failure of 
justice" were inserted in the Code of 1908 to prevent the taking of technical objection to 
jurisdiction. There must be reasonable ground as to uncertainty of jurisdiction. Objection 
should not be allowed to be taken at the appellate stage [Abdullah v Asraf, 7 CLJ 152]. 
The absence of a notification of the boundaries of a district creates a reasonable uncertainty 
[Shibu V Gupi, 24 C 449]. 

Hee also s21. 

Applications for execution are within the principle of the section [Veerappa v Rnma- 
swami, 43 M 135]. Appellate court will not interfere unless there was, at the time, 
no reasonable ground for uncertainty as to jurisdiction and there has been consequent 
failure of justice [Md v Md, AI933 P 555], 

19. Suits for compensation for wrongs to person or movables. 
a suit is for compensation for wrong done to the person or to movable pro- 
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perty, if the wrong was done within the local limits of the jurisdiction of one 
Court and the defendant resides, or carries on business, or personally works 
for gain, within the local limits of the jurisdiction of another Court, the suit 
may be instituted at the option of the plaintiff in either of the said Courts. 

Illustrations 

(rt) A. residing in Delhi, beats B in Calcutta. B may sue A either in Calcutta or in 
Delhi. 

(/)) A. residing in Delhi, publishes in Calcutta statements defamatory of B. B may 
sue A either in Calcutta or in Delhi. 

Bangladcsh & Pakistan: In the illustration for "Delhi" and Calcutta" read 
"Karachi" and "Dacca" respectively. 


Scope and Application. This section applies to suits for wrong done to the person 
or the movable property ot the claimant, while- s 16 (c) is applicable to torts affecting 
immovable property. Suits relating to injunction, patent rights &c are outside the scope 
ot the section. Under s 19 the suit can be instituted at the place where the wrong was 
done or at the place where the defendant resides or carries on business [see Havelt v 
Painda, 31 CWN 174: AI926 PC K8: 1926 MWN 592; Amril v Charan, AI934, A 226; 
Ma Myit v Shwe Tha, 3 LBR 164]. Though s 19 overlaps the provisions of s 20 to some 
extent, it is not in the nature of an exception to s 20. It is only an extension of s20. 
S19 elucidates that the place where the wrong is done to the person or movable property 
is the place where cause of action arises within s20(r) [Gokoldas v Baldevdos, A1961 

Mys 188; Khanchand v Harnmal, A1965 B 109|. 

"Kesides" refers to natural persons and not to Government or Corporations. There- 
lore a suit against the Government for tort lies only at the place where the tort was com¬ 
mitted \Govindara\uiu v Secy of state, 50 M 449]. Where the defendant has never worked 
at A throughout his service he cannot file his suit against the Government for arrears of 
salary etc at /I (5 v Raja Ram, AI966 A 159|. The section docs not apply to torts committed 
beyond the limits of India. Such cases fall within s 20 \Govindan v Achutha, 39 M 433]. 

20. Other suits to he instituted where defendants reside or cause of action 
arises .—Subject to the limitations aforesaid, every suit shall be instituted in a 
Court within the local limits of whose jurisdiction— 

(a) the defendant, or each of the defendants where there are more than 
one, at the time of the commencement of the suit, actually and voluntarily 
resides, or carries on business, or personally works for gain ; or 

(b) any of the defendants, where there are more than one, at the time 
of the commencement of the suit, actually and voluntarily resides, or carries 
on business, or personally works for gain, provided that in such case cither 
the leave of the Court is given, or the defendants who do not reside, or carry 
on business, or personally work for gain, as aforesaid, acquiesce in such 
institution ; or 


(c) the cause of action, wholly or in part, arises. 

Explanation I .—Where a person has a permanent dwelling at one place and 
also a temporary residence at another place, he shall be deemed to reside at 

both places in respect of any cause of action arising at the place where he 
has such temporary residence. 

Explanation II. —A corporation shall be deemed to carry on business at 
its sole or principal oflice in *| India] or, in respect of any cause of action arising 
at any place where it has also a subordinate office, at such place. 

Illustrations 

A is a tradesman in Calcutta. B carries on business in Delhi, B, by his agent 
in Calcutta, buys goods of A and requests A to deliver them to the East indian Railway 
Company. A delivers the goods accordingly in Calcutta. A may sue B for the price 

of the goods either in Calcutta, where (he cause of action has arisen, or in Delhi where 
B carries on business. ’ 


1. Subs successively by lAO 1948. lAO 1950 and Act 2 of 1951. 
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{b) A resides at Simla, B at Calcutta and C at Delhi. A, B and C being together at 
Benares. B and C make a joint promissory note payable on demand, and deliver it to 
A. A may sue B and C at Benares where the cause of action arose. He may also sue 
them at Calcutta, where B resides, or at Delhi, where C resides; but in each of these 
cases, if the non-resident defendant objects, the suit cannot proceed without the leave 
of the Court. 


Bangladesh & Pakistan: For "India” read "Bangladesh" or "Pakistan” as the case 
may be. In illustration («) for “Calcutta”, "Delhi” and "East Indian Railway Company” 
read "Dacca”, "Karachi” and "Pakistan International Airways” respectively. In illustration 
[b) for "Simla”, "Calcutta”, "Delhi” and "Benares” i\ead respectively "Murree”, "Dacca”, 
"Karachi” and "Bahawalpur”. 


Scope and Application. This is a general section covering all personal actions (» e.: 
relating to person or movable property) and as the opening words stale, it is subject to 
the provisions of ss. 16-19. Such personal actions shall be instituted in a court within 
whose local jurisdiction—(u) the defendant actually resides or carries on business &c., or 
(/jJ any of the defendants (where there are more than one) actually resides &c., and either 
the leave of the court has been taken or the other defendants acquiesce, or (c) the cause 
of action or a part of it arises. The word “residence" was substituted for "lodging” and 
the words '‘wholly or in part" were added by the Code of 1908 and Expln 3 was omitted 
in view of the wide ambit of cl (c). The omission has not altered the law [Galley & Co 
V Appalasami, Ai946, M. 300; Piyara v Bhagwan, A1951 Pii 33]. The principle behind 
els ia) and {b) is that the suit be instituted at a place where the defendant is able to 
defend it without undue trouble [Union v Ladulal, A1963 SC 1681]. Under_ _cl_.(c) all 
classes of suits can be instituted where the cause of action arises wholly or in part. ^ 

"ExpTn. 2 points out that a n incor porated company.can be sued at its principal place 
of business, or if cause' of action aris^"af *some other place and it has a subordinate 
place of business there, at that place also. 


JuiisdLlion of Court in a Particular place by Consent. Parties cannot by agreement 
confer jurisdiction on court which it does not possess under the Code [Hakam v Gammon^ 
A1971 SC 1676J. Provision in a bill that disputes arising on it should be tried in Calcutta 
and not in the court at Mirzapur which was the proper court is void [Crawley v 
Litchmeeram, 1 Agra 129; see Achratlal v Vijiam &. Co, A1925 M 1145; MoJabhai 
&c V Mahaluxmi &c, 91 CLJ 1; Sanghvi v Ashsr Textiles Ld, 1961 2 MLJ 337; 
Ad Lai V S, A1970 Pu 189 FB]. But where two courts have jurisdiction to try a case 
under the ordinary law, an agreement that disputes should be tried at one court only is 
not invalid and does not contravene s 28 Contract Act [Hakam v Gammon, A1971 SC 
740; Milton & Co \ Ojha &c, 57 C 1280; Ramricklal v Vivekananda Mills, 49 CWN 
58; Motabhai &c v MahaUtxmi &c sup; Musaji v Durgadass, A1946 L 57 FB; Khandesh 
&c V Vinayak, AI935 B 198; Ram Bahadur v Devi Dayal, A1954 B 176; National &c v 
Mfghraj, AI937 N 334; Hoosein Kasam v Motilal. AI954 M 845; Continental &c v 
Chemoids &c, A1955 C 161; New India &c v Nanjunda S'c, A1964 My 147; Jhunjhunwala 

V Subramaniun, A1968 M 194; see Lakshmino.rayan v Vereenigde, A1960 C 45— contra: 
Chittaranjan v Parulrani, 50 CWN 281]. In such cases a co-defendant cannot object as 
the choice of the forum lies with the plaintiff [Rajendra Mills v Hazi Hasan, A1970 C 
342]. Where under contract money was payable at A or at any other place the cause of 
action also arises at A even if some other place had been agreed upon [Singhal Tra.nsport 

V lesaram, A1968 Raj 89]. 

Where parties by contract restrict their right to institute suits except in particular 
courts, it must be strictly proved that the clause restricting the jurisdiction is a part of 
the contract [Satyanarayana v Kanitmarlapudi, A1968 AP 330] and that the restriction 
applies to the particular proceeding instituted [Vastiram & Co v Ramaswamy, A1947, 
M 99]. Where in a contract the words "subject to Bombay jurisdiction” were underlined 
held that a part of the cause of aclktn arose in Bombay and a part of the cause of 
action arose in Madras where the goods \^e to be delivered and suit lay in Madras [Patel 
Bros V Vadilal, AI959 M 227— contra: Manuel Raj & Co v Manilal & Co, A1963 
G 148; Kanpur Sugar <Slc v Harsukh, A1971 A 502]. Where parties in pursuance of 
a clause in contract request for the change of forum the proper test is whether the dispute 
is one which properly relates to the courts in that country and the determination of the 
forum will depend upon the nature of evidence and the place where it will be most 
readily available [Harman & Mohatto {Jndio^ Ltd v Swedish East Asia Co, A1967 C 24]. 

“Actually and Voluntarilly Resides.” In els (a) and (b) the residence referred to 
is at the time of the commencement of the suit [Premnath v Kandoomal, A1958, Pu 361]. 
''Actually*' indicates that constructive residence will not do. "Voluntarily" implies that 



( 64 ) 


C P CODE 


§ 20 


compulsory residence is excluded [Ram v Bishan, 124 PLR 1909]. Meaning of ‘‘actually 
resides’ iMohan v Lajya, A1956, Pu 188]. A person resides at the place where he 
normally lives arid carries on business and not at the place where his forefathers lived 
and where he goes sometimes on occasions of marriage etc. [Matmalal v Paneychand, 
AI959 Raj 166J. The word “dwell” occurs in Cl 12 of the Letters Patent. Although 
“dwell’ may have a more extended signification than "reside [Everet v Frere, 8 M 205], 
both the words express the same idea in its ordinary signification [Md v Laldin, 3 B 
227 229’ Goswami v Govardhan, 14 B 541, 547 on appeal 18 B 290]. As to dwell , see 
Sophia V Skinner, 3 A 91 PC; Srinivasa v Venkata, 34 M 257 PC; Mayhew y TuUock 4 
NWPH 25 Mortgagee giving up mortgage security is entitled to personal relief within the 
limits of the court in whose jurisdiction the debtors reside or carry on business [Muthukanni 
V Andappa, A1955 M 96 FB; Ramanathan v Somasimdaram, A1964 M 527]. 

‘Voluntarily resides’ or ‘personally works for gain’ cannot be appropriately applied 
to Govt. The Govt however can carry on business whether it yields profit or loss 
[Union v Ladulal, A1963 SC 1681. “Resides” refers only to natural persons and not 
legal entities, eg limited companies and Governments [Wyllie & Co v Secy of S, A1930 
L 818; Rodricks v Secy of S, 40 C 308; Govindarajalu v Secy of S, 50 M 449; 
Domn V Nath <£ Co. A1950 C 207; Azizuddin & Co \ Union. A1955 M 345; Badri 
Narayan v Excise Commr, 1962. 1 And WR 133]. •‘Residencf means where a person 
or his tamiiy or servants eat, drink and sleep [Kittniid v Jatindra, 13 CLJ 221]. The 
fixed and permanent horne of a man’s wife and family and to which he has always the 
intention of returning constitutes his dwelling place [Fati/na v Sakina, 1 A 51]. A 
man may dwell at more places than one at the same time [Orde v Skinner, 3 C 91 PC]. 
Habitual residence in a particular place and the fact that a man seldom goes to his 
permanent place of residence is no bar to a suit at the latter place [Sitanalh w JatindrOf 
57 C 65]. Temporary residence (after being apprenticed to a vakil) is sufficient 

v Venkata. 34 M 257 PC; Devoraja v Srinivasam, 1950, 2 MU 484]. 
Temporary residence for three days of one who had no permanent residence was held 
sutficient \ Fernandez v Wray, 25 B 176]. Occasional residence for a temporary purpose 
allords no inference of intention to dwell [Goju’nmi v Gohhardhanji, 18 B 290]. 

CIS (n) and (h) allow a landlord to institute a suit for rent where the tenant rwidcs 
[Kunja V Manindra. 27 CWN 542]. Residence of a defendant within the jurisdiction 
ot the court cannot give jurisdiction unless cither of the conditions in cl (/>) is satisfied 
[Piilickel &c V Joseph, 1955, 2 MLJ 228]. 

‘‘Carries on Business.” The words "carries on bttsiness" occur also in Cl 12 of Letters 
Patent. "BusinesC means commercial business and not business of State or Government 
[Govindarajalu v Secy of S; WylUe Co v Secy of .S; Rodricks V Sccy of S, sup! 

Domn V Gopal, A1951 C. 37] So, where cause of action arises wholly outside the 

jurisdiction, suit for damages for short delivery or loss of goods cannot be brought in 
Calcutta on the sole ground that the principal offices of the Railway being in Calcutta 
the Government is said to carry on business there \Colcntto M Cycle Co v Union, A1953 
C I; Rodricks V of S: Domn v Gopal; Domn v Nath & Co, sup; Bata Ac Y 

Union, 55 Bom LR 746; Azizuddin A Co v Union, A1955 M 345; Achui v G G in 
Council. A1955 C 331; Anafh v Dominion. A1955 C 626.— comtra: Golap v Secy of S, 
1941, 2 Cal 160; Domn v Jagadish. AI949 C 622]. The ‘business’ referred 

to is commercial business. The Govt is engaged in huge commerical projects 
and so far as such activities arc concerned {eg transport by land, air or 

sea) it cannot be said that the Govt is not carrying on business. In its commercial 
ventures the Govt is entering into contracts with citizens. These contracts are governed 
by the ordinary law of the land [Protap v Union. A1956 As 85]. The question was fully 
discussed by the Supreme Court recently and it was held that the mere fact the expression 
“carries on business” is used along with other expressions (“voluntarily resides” or 
“personally works lor gain") docs not mean that it would apply only to such persons to 
whom the other two expressions would apply. The running of railways is a business and 
there is no good reason to hold that it ceases to be a business when run by Govt. The 
htate can carry on business and can even exclude citizens completely or partially from 
carrying on that business. Union thus carries on business of running railways whether the 
business yields profit or loss and the Union can be sued in a court within whose territorial 
jurisdiction the head quarter of the railway is situated [tZ/iion v Ladulal, A1963 SC 1681]. 
It is the only reasonable and equitable view. The railways are run by the Govt and its 
numerous headquarters arc scattered over the Stales. If the Union can be sued for 
short delivery of goods only at Delhi in spite of its head-quarters at so many places it 
will cause great hardship. This impliedly supersedes many cases of the High Courts 
which took a contrary view. 
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Receipt by a priest of offerings by devotees to a shrine is not “carrying on business”. 

The phrase is a very elastic one and is almost incapable of definition. The court must 

in each case look to the particular circumstances. It is intended to relate to business in 
which a man might contract debts, and ought to be liable to be sued by persons who 
had business transactions with him [Goswami v Govardhan,, 18 B 294 PC]. The test 
laid down in Goswami’s case was relied upon in Shiv Bhagwan V Onkaimal, A1952 B 
365 in preference to the test of “carrying on business” suggested in Tarabai V Choginal, 
A1932 N 114 {viz holding interest in business and receiving profits). It is doubtful whether 
the mere letting ot house property through agent is carrying on business [Sohan v Riddick, 
65 1C 865J. Zemindary business is not included iNobin v Baioda, 19 WR 341]. A man 
may carry on a business at a place without any regular office or establishment [Grees v 
Cottins, 2 Hyde 79]. 

Business need not be carried on personally [Muthaya v Atlen, 4 M 209]. It may 

be through an agency or manager or servants [Kripa v Mangal, A1922 A 367]. The 

agent should have some control over the business and power to enter into a contract 
or to receive money, ie an agent in the strict sense of the term [Firm Biro v Firm Gurmukh, 
73 1C 205; Kripa v Mangal, sup^ and not a mere travelling agent [Firm Hira v Firm 
Gurmukh, supl or commission agent or broker [Harjiban v Bhagwan, 7 BLR 535; Chinnam- 
mal V Tulukannalammal, 3 MHCR 146]. A suit by principal against agent is to be 
instituted at a court having jurisdiction over the place of business of the agent [Adinarayona 

V Lakshmi, A1940 M 588]. A retail dealer having an agent in Bombay for purchasing 
and forwarding goods does not carry on business there [Framji v Hormasji, 1 BHCR 220]. 

Firm carrying on business in this country by non-resident foreigner partners can be 
sued here [Tarabai v Chogmal, A1932 N 114]. Carrying on business through an agent in 
this country by foreigners living outside is “carrying on business” [Janoo v Batchoo, 45 
MLJ 471; see Gaekwar B S Ry v Babibullah, A1934 A 740]. 

“PersonaUy Works for Gain”-does not include receipt of offerings by priest. Physical 
or mental effort is implied [Goswami v Gobardhan, 14 B 541]. A man living outside 
jurisdiction but coming to work for gain, eg a pleader, is working for gain [Ralnarain v 
Newton, 6 NWFR 43]. “Personally works for gain” refers to an individual and not to 
a company or a corporation [Standard &c v Jogendra, AI959, C 461]. 

“Leave of Court”—Leave must be specifically sought and granted. An order of court 
holding that defendants have acquiesced cannot be construed as one granting leave 
[Manoramabai y Ibrahim, A1969 B 366]. It may be obtained after institution of the suit 
[Narayan v Secy of S, 30 B 570] and can also be granted by the appeal court [Manoramabai 

V Ibrahim, sup]. Where the cause of action arose against all the defendants within the 
jurisdiction leave is not necessary because of the fact that some of the defendants reside 
outside jurisdiction [Tahilram v Maghanmal, A1929 S 170]. Where leave is obtained it 
does not matter if of the defendants living outside jurisdiction some are residents beyond 
India [Swaminathan v Somasimdaram, A1938 M 731]. Leave to sue non-resident defen¬ 
dants can be granted by the appellate court in appropriate cases, even after the trial court 
returns the plaint [Dwarkadas v Hanumandas, AI961 Raj 187]. As to leave of court under 
cl 12 Letters Patent, see App. 

“ Acquiesce ”, Failure to take express plea of non-compliance with these provisions 
cannot be construed as acquiescence. It is also not acquiescence where an objection to 
jurisdiction is taken in the written statement and an application is made for the issue as to 
jurisdiction to be tried as a preliminary issue [Manoramabai v Ibrahim, A1969 B 366]. 

“Cause of Action, Wholly or in Part, Arises”. “Cause of action” means the whole 
of the material facts which it is necessary for the plaintiff to allege and prove in order 
to succeed [Dhunji V Fford, 11 B 649; Tarit v Iswar, 45 CWN 932; Beni v Sarat, 
A1937 C 643; see Deep v Dietart, 31 C 274]. It is not intended to comprise every fact 
which may be proved in e\4dence [Baroda Oil &.c v Parshottam, A1954 B 491]. It 
has no relation to the defence that may be set up \Chand v Partab, 16 C 98, 102 PC]. 
Cause of action has been defined as every fact which it would be necessary for the 
plaintiff to prove, if traversed in order to support his right to the judgment of the 
court \Read v Brown. 1889. 22 OBD 128: folld in Muzaffar v Jawanda, A1955 Pu 
93; Abdul Gafoor v Sensmal, AI955 Raj 53: Bari Pd v S, AI956 Sau 75: Md Khalil 

V Mahbub, A1949 PC 78; folld in Ram Awalamb v fata Shankar, A1969 A 526 FB: S v 

CP Agencies, A1960 SC 1309; Ujial v Netai Chand, A1969 C 224]. Some act of the 
defendant must be a part of the cause of action [Zila Parishad v Shanti. A1965 A 590 FB]. 
Cause of action is synonymous with the right to sue [NagumilU v Gudimeila, AI958 AP 

541]. The phrase “cause of action” should be given its ordinary meaning and understood 

mean as defined in English courts and accented in India \G A Co v Shiva, A1937, A 
208J. In its wider sense it means the necessary conditions for the maintenance of the 

S-<3>C 5 ^ 
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suit. In its restricted sense it means the circumstances forming the infringement of 
the right or the immediate occasion for the action [Md Kahil V Mahbood, A1942 A 122]. 
Cause ot action must be antecedent to the institution of the suit [Gobind v Debendra, 

52 1C 231J. Future expectation of performance of contract does not constitute part of 
cause of action Yfeniliaer &c v Sanjit, A1965 Pu 107]. Suit against foreigner where 
cause ot action wholly or partly arises within the court’s jurisdiction—^The rule of Private 
International Law is subject to the rules of municipal law ISuresh v Akhauri, A1957 P 
256; See Puriabpore Co v Cane Commr, A1969 A 105 for the case of an order passed bv 
a statutory authority on a person who is outside jurisdiction and the law provides for 
the method ot communication. 

Suit lor malicious prosecution lies in respect of proceedings under s 144 Cr P Code 
[Narayana v Kalathi, A1939 M 380] or s 145 Cr P Code, but not if no costs are given 
under s 148(i) Cr P Code lAkkuliya v Venkataswamy. A1951 M 659] although even in 
such a case a suit will lie for injury to property as no account is taken of that in awarding 
cost [Bachcha v Deo Sunder, A1968 P 248]. In a suit for damages for malicious prosecu¬ 
tion a part ot the cause action arises where the summons of the criminal court is served on 
the plaintitt [Pannalal v Manakchand, A1970 M 330]. 

Suit can be entertained by the Calcutta City Civil Court when the cause of action arises 
wholly or in part within its jurisdiction. No leave is necessary v Datvi, 65 CWN 190]. 

Where defendant agrees to pay rent to the plaintiff at whatever place the latter might be 
transferred, a suit for rent lies at the place where plaintiff is posted [Hardayal v Ram Ujagar, 
Aiy55 A 416J. 

The accrual of a part of the cause of action is sufficient. In suits arising out of contracts 
the mere makiiig ot an oiler does not form part of the cause of action [Bhagwandas v 
Girdharlal^ AI966 SC 543; {Baroda Oil v Parshottam^ A1954 B 491 folld; Sepulchre 
Bros V Kusfiai. A1942 M 13 overruled)— contra; Amar v Dhondiisa, A1941 L 223; 
Bombay Steam v Union, A1954 B 145; Kanhaiyalal v Dinesh, A1959 MP 234; Dhanmal 
V Jankidas, 49 CWN 123J. An offer when accepted by post is accepted at the place 
where the letter of acceptance is posted and the cause of action arises there. The receipt 
ot the letter is no cause of action [Manilal v Venkata, A1943 M 471 ; see Bhagwandas v 
Girdhartal, sup\. In the case of Government contracts, it is complete by acceptance of 
tender and communication of acceptance is not necessary [A K Raha Ltd v 5, AI961 
C 166 J. 

In contract by correspondence part of the cause of action arises where some of the 
letters are written or sent [Stifjles v Martin, 39 CWN 175]. Plaintiff residing at 3 posted 
a letter with an offer to purchase addressed to defendant residing at K\ Delivery was 
to be at K — Held that the offer was made at K where the letter was received by defen¬ 
dant and the contract was concluded the moment the defendant posted his letter at K, 
Therefore the court at J has no jurisdiction [Pokhar v Khancwal, A1945 L 260]. This 
rule does not apply in the case of a contract by telephone where a part of the cause of 
action arises at the place where the acceptance is received since the communication is 
instantaneous [Bhagwandas v Girdharlal, sup’]. 

Where a cheque payable on a Bombay Bank was received at Gwalior, a part of the 
cause ot action arose at Gwalior and a suit by drawer for recovery of money on the 
cheque lies at Gwalior \fIorsburgli v Chandroji, A1957 MB 90]. 

Forum of suit for account acainst commission agents [Saligram V ChuhamaU 34 
A 49; Jagannath v Khusirom. A1951 Pu 378 ; Md Haji v JGB Ltd. A1932 B 42]. 

A suit for accounts against a commission agent must be filed at the place where the 
commission agent works, unless the contract clearly indicated the contrary [Shah Ganpat 
rfc V (j'ulzarilai. A1958, MP 409]. Suit by principal for accounts against agent cannot 

be maintained at the place of the plaintiff [Sundcrial v Lai Narain, At955, A 659]. Suit 

tor maintenance by wife can be brought at the place of marriage [Chandrawati v SttraU 
AI955 A 387: Vairavelu v Rotlakshmi. 1952. 2 MLJ 619] or at the place of desertion 
f Romnnujulu v Siva. 1955, 1 MTT 397]. Tn a suit for damages for wrongful 

te»-mination of service, where letter terminating service was posted by the principal 
Calcutta and received by the Acent in Madras, at least part of the cause of 

pction arose in Madras [Mani v IRP Radio, A1963 M 30], 

Payment of tax by chcaue drawn on Calcutta Bank constitutes a cause of action 
for refund of same. The Calcutta court has jurisdiction [Barakar Rng Co v State, A1960 
C 513]. vSuit for refund of Bihar Sales Tax instituted in Calcutta High Court Original side 
alleging that part of cause of action arose at Calcutta on grounds inter alia that cheques 
were encashed at Calcutta—/feW the fact that the plaintiff based his claim on three alter 
natiye grounds, for one of which alone a part of the cause of action can at best be said 
to have arisen at Calcutta but not for others, cannot confer jurisdiction to Calcutta High 
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Court on the basis of grounds in respect of which no part of cause of action arose in 
Calcutta [S v Oriental Coal Co, A1972 SC 378]. 

Notice under s 80 is not a part of the cause of action giving jurisdiction [Niranjan 

V Union, A960 C 391; Union v Kedai\ A1970 P 212; Bata v Union, AI954 B 129; Azizuddin 
& Co V Union, A1955 M 345— contra: Domn v Jagadish, AI949 C 622; Rajkumar v 
Dominion, A 1953 C 235] as also service of notice under s 77 Railways Act [Bansi v 
GG, 56 CWN 83]. Accordingly the place from which notice is issued or sent cannot give the 
court of that place jurisdiction [Niranjan v Union, sup] nor can a suit be filed at a particular 
place merely because notice under s 83 was delivered at that place [Azibuddin & Co v Union, 
sup]. 

In a suit based on a judgment the cause of action must be said to have arisen at 
that place. If the plaintiff chooses to sue upon the judgment he cannot found jurisdiction 
on the basis of the original cause of action. A submission within jurisdiction gives 
jurisdiction to a court to try a suit based on an award passed outside jurisdiction [Badat 
& Co y East India Trading Co, A1964 SC 538]. 

In contracts regarding purchase of goods cause of action arises at any of the following 
places: (a) pla ce of cont ract; (^) place where contract was to be performed or performance 
thereof completed; (c) place where“]money was expressly or impliedly payable [Galky & 
Co V Appalaswami^ A1946 M 300; Shaw v Sohna, A1942 L 252; Appanna v Subbarayulu, 
A1957 AP 530; Premnath v Kandoomal, AI958 Pu 361; Patel Bros v Vadilal Ld, A)959 
M 227]. A suit may be filed where goods were deliverable or price payable [Llewhellin 

V Chuni, 4 A 423; Abdul v Sizing & Co, 42 A 480; Venkatesha v Kamalapat, A1957 
M 201] or received by the carrier [Gaya M Roadways v Fort Gloster &c, A1971 C 494]. 
Delivery and payment of price at N constituted part of the cause of action [Fertilizer &c 

V Tata I & S Co, AI965 Pu 143]. Plaintiff of L and defendant of B conclude a contract 
at L. A part of the cause of action arose at L, and so plaintiff can sue balance of price 
at L [Lyallpur M Co y Mohanlal & Co, 65 PLR 681]. Where payment is made by cheque, 
cause of action arises partly where cheque is issued and partly where it is honoured or 
dishonoured [Gauri v Ram Banka, AI963 P 398 {CIT v Ogale Glass Ltd, AI954 SC 429 
reld on)]. A part of the cause of action arises where payment is to be made [Venkatachalan 

V Rajaballi, AI935 M 663]. Where delivery was to be taken by plaintiffs agent in 
Calcutta on payment of 25% and balance was recoverable through Bank at Madras no 
part of the cause of action arises at Madras [Battepati y Calcutta <Scc, A1949 M 145]. 
Where the seller takes goods to buyer without order and effects a sale, the suit has to 
be brought at buyer’s place of business [Kadirsa v Shanmugha, A1960 K 188]. 

Mere despatch of goods from a place does not give rise to cause of action [Puran 

V Jodth, 66 IC 501]. Where goods, however, were handed over to the common carrier at the 
place of despatch, G it constitutes delivery to the buyer at G and no part of cause 
of action arises at the actual place of delivery [Matanhella Bros v Alahabir Industries, 
A1970 P 91]. Wheat entrusted to station staff at K for despatch to P and loss sustained 
at K—Held court at P had no jurisdiction jSree Bihariji &c v Union, A1965 P 53]. 

As to the cause of action with reference to GIF contracts, see Eng Supplies Ltd y 
Dhandhania, 58 C 539. 

In a GIF contract, delivery of goods passes with delivery of documents at the port 
of departure. But if the documents are not delivered at the port of departure, property 
does not pass to the buyer. If the buyer refuses to take the goods at the port of destination, 
the suit for breach of contract lies there and not at the former port [Gopaldas y 
Bishambhar, A1944 S 70], As in a GIF or FOR contract the buyer has the right to 
refuse acceptance when goods are not according to sample, part of cause of action arises 
at the place of such discovery [Jwarmal v Haji, AI950 M 768]. But where specific 
goods are shown as sample at the place of contract, suit for damages for supply of 
goods of inferior quality will lie only at that place [Subbarao y P K Ginning &c, A1953 
M 389]. Place of suing in a FOR contract where there is breach [Ummer v Panhasarathi, 
1957 Ker 932]. 

Where the title to goods has not passed a suit on a railway receipt can only be 
brought by the consignor [Union v WP Factories, A1966 SC 395]. An endorsee cannot 
file a suit unless he is shown to be the owner [Union v Ramprasad, A1971 B 52]. 

In a suit on a railway receipt assigned by the consignor of goods, the assignment is 
a part of the cause of action giving jurisdiction to the court within whose jurisdiction 
the assignment took place [Alliance Ass Co v Union, A1959 C 563: 63 CWN 806]. 

Endorsement of a railway receipt by consignor in favour of a third person would not 

constitute a part of the cause of action to enable the endorsee to sue at the place of 

endorsement [Singamsetti v Union, AI961 AP 282]. Where goods were consigned at C on 

SIR to H on NER and the goods were lost after they reached H, part of the cause of 

action arises at C and the court there has jurisdiction [Ramco Textiles v Union, A1960 Ker 

257], 
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Suit for damages for breach of contract may be filed where contract was made or 
where it should have been performed but for the breach [Kodo Minerals <fec v Rohias &c 
A1954 P I47J. Non-payment is part of the cause of action in a suit for breach of 
contract [Zila Parishad v Shaiui. AI965 A 590 FB]. 

Revocation of contract being a part of cause of action, court situated at place of 
revocation has jurisdiction [A B Co Ld w Dist-Board, 25 P 292]. Revocation of contract 
is also a part of the cause of action in a suit for breach of contract. So the court at 
the place where revocation is communicated will have jurisdiction [Venkatesha v Kamlapat, 
AI957 M 201; Mahantalla Bros v Mahahir Industries, A1970 P 91]. Renunciation or 
disclaimer of a contract takes place when and where it is communicated to the other party 
and not where the letter or telegram is despatched [Dhanraj Mills v Narsingh, A1949 P 270]. 

In the absence of any agreement to the contrary in a contract of hiring, the hiring 
cannot be completed until the article hired reaches the person to whom it is hiied. The 
question where the contract was entered into is irrelevant [Kameswara v N M Co, A1942 
M 6591. Goods sent by VPP gives cause of action where goods are delivered [Ramlal 

V Bhola. 42 A 619]. 

The death of the assured is a material part of the cause of action. The court within 
whose jurisdiction he dies is competent to entertain the suit [Peoples Ins Co Ld v Benoy, 
47 CWN 292; Light of Asia 1 C v Bai, A1932 B 392]. Registration is a part of cause 
of action in a suit for revocation of a deed [Rajlakshmi v Banamali, A1950 C 510]. 

Suit to set aside a decree on the ground of fraud may be instituted at a place other 
than the place where the decree was obtained [Banka v Pokha, 25 A 48; Abdul Huq V 
Ahdul Ilafiz, 11 CLJ 636; Dukan v Abdul Hafiz. A1960 J & K 76 —CONTRA; Sampat v 
Kaluram^ A1940 P 444]. It can be instituted where tht decree was being enforced [Gauri 

V Bishwanath. AI970 A 185]. 

Suit against a non-resident foreigner can be instituted in the courts in India within the 
jurisdiction of which the cause of action wholly or in part arises [Ram Ravji v Prahlad, 20 
B 133; Tadcpalli V Nawah, 29 M 69; Annamalai v Murugesa, 26 M 544, 552: 30 lA 220; 
Gaekwar v Hahihnllah. 56 A 828, 829; Bhagwan v Rajaram. A195I B 125; Chitnilal v 
Dundappa^ A1951 B 190]. The question was left open whether an Indian court has 
jurisdiction to entertain a suit against a non-resident foreigner where the cause of action 
arises in a foreign country but he carries on business in India through his agent [Annamalai 

V Murugesa, sup\. 

When defendant draws a hundi on the plaintiff who accepts the same at a place 
A, the acceptance gives jurisdiction to the court at A [Ramdas v Kalu, A1960 A 557], 
Assignment of debt gives jurisdiction to the court of the place of assignment, but not 
if it is a bogus transaction to give jurisdiction to a court [Kashmiri v Durga, 64 PLR 468]. 
An order in cxculion in favour of the obstructionist is no part of the cause of action 
for a suit under Or 21 r 103 [Paul Vaz v Elizabeth, A1967 B 389]. 

Seizure of vehicle by the police is a part of the cause of action in a suit for declaration 
that plaintiff is the owner [Gurdial v Sunda Hire Purchase, AI970 P 7], 

Debtor must seek his creditor. The common law rule in England is that when no 
place of payment is specified, cither expressly or by implication, the debtor must seek 
his creditor [In re Eider^ 1893 P 119; 62 LIP 65; Mahalakshi Bonk v Chotanagpur Ac, 
A1955 C 4131. The common law rule will apply only where the place of payment cannot 
be inferred or is not to be found in the contract but payment under the contract is 
contemplated [Sunderlal v Lai Narain, A1955 A 669]. Where no place of performance 
is specified in the contract cither expressly or impliedly, the debtor must seek the creditor 
for payment of money due. The application of the rule is not excluded because the 
amount of debt is disputed [S v Raha Ltd. AI964 C 418 {Drexcl v D, 1961, 1 Ch 251, 261; 
North Bengal v Surendro. 1957, 2 Cal 6 reld on)]. It is well-settled that \he rule applies 
in this country [Bharumal v Sakhawaimal. A1956 B Ill; Motilol v SurojmaL 30 B 167; 
Md Ibrahim v Joithon Bibi, A1951 M 831; Tidsiman v Abdul Latif, 63 C 726: A1936 
C 97; Maria Begum v Noor Md, A1965 AP 231 (cases discussed)] in fit cases [Shobasinsh 
y S I Foundry. A1968 G 276 {Bharumal v Sakha^vatmal, A1956 B 111 folld)] but it 
should be applied with caution [Ramalinga v Jayalakshmi, A1941 M 695]. Where a 
creditor resides outside the realm the debt is payable at the debtor’s residence or place of 
business [SPC Engineering Co v Union. A1966 C 259]. S 49 Contract Act says that where 
no place is fixed for the performance of a promise, it is the duly of the debtor to apply 
to ihe creditor to appoint a reasonable place for the performance of the promise. The 
Judicial Committee held R to be the place of payment though the creditor had only a 
branch office there. Lord Sumner observed that where the debtor has not performed 
his statutory duty (under s 49 ibid) the section does not “get rid of inference that should 
justly be drawn from the terms of the contract itself or from the necessities of the case 
involving m the obligation to pay the creditor, the further obligation of finding the 
creditor so as to pay him [5o/uVum y R D Tata & Co, AI927 PC 156: 54 lA 265]. The 
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nile does not apply for the purpose of determining the forum where the suit is to be 
instituted [Nvanjan v Jagjit, A1955 Pu 128]. Suit for security money payable by the 
Govt can be tried at the place of plaintiff’s residence [5 v Raja Ram, A1966 A 159]. 

Suit on Pronote etc. The cause of action on a pronote is the pronote itself and u 
suit on it is to be instituted at the place the note is made. The common law rule that 
the debtor must seek out the creditor does no apply to negotiable instruments. So, 
creditor’s place of residence is immaterial in determining place of suing [Raman v 
Gopalachari. 31 M 223; Jivat v Lalbhai, AI942 B 251; Priyara v Bhagwan, A1951 Pu 
33; Dalsukh v Moiilal, AI938 M 262]. Where no place of payment is stated in the 
pro-note, the suit on it has to be filed either at the place where the debtor resides or 
where the note was executed. The common law rule that debtor must seek the creditor 
and pay at his place does not apply [Jagdish v Santimoyec, 65 CWN 113]. Where pronote 
does not specify place of payment, the presumption is that it is to be paid where transaction 
took place [Briju v Ganga, A1939 P 394; Nanumal v Firm Shibbamal, A1939 L 18]. 
As to presentment when note is payable at a specified place, see ss 68, 69 N I Act S 70 

deals with presentment where no place is specified and s71 where maker has no known 
place of business or residence. 

As to cause of action when a pronote is endorsed at a particular place for creating 

jurisdiction, see [Kalooram v Jonistha, 40 CWN 161; Daulatram v Maharaj 40 CWN 

164; Hornath v Sew, 40 CWN 165; Radhika v Bhabani, 40 CWN 717]. Assignment of 

pronote is a part of the cause of action and gives jurisdiction to the court within whose 

jurisdiction it took place [Gopal v Narayanan, A1953 N 192; Radhakrishnamiirthy v 

Chandrasekhar, A1966 AP 334]. As to cause of action on assignment, the court will 

insist on a far greater degree of balance of convenience in favour of defendant when 

granting leave [Madan v M. A1949 C 495]. An assignment of debt being a part of 

cause of action, the court within whose jurisdiction the assignment is made can try it 

[Abdul Gafoor v Smsmal, AI955 Raj 53; Miizaffar v Jawanda, A1955 Pu 93— contra • 

Rameshwar v Ram, A1960 Raj 234]. The appointment of a receiver would not be 

tantamount to an assignment of debt he is empowered to collect [Muthuccllanna v 
Palantappa, AI955 M 526J. ^ v 

A suit lies at the place where a cheque is delivered [Ladli v Chandiok A1952 

Pepsu 41. 

Other Cases. In suits for restitution of conjugal rights residence of the parties 
within the jurisdiction of the Court is material for giving jurisdiction [Zahoor v Tahrabi, 
A1954 N 51]. In a suit for restitution of conjugal rights against wife and other persons 
alleged to prevent the wife from living with husband, the other persons must reside 

within the jurisdiction of the court where the suit is brought [Katuram v Mungilal, 
A1956 MB 160]. S 62(2) Copyright Act 1957 defines the place where the plaintiff resides 
or carries on business as the place where the suit has to be filed [Daily Calendar v United 
Concern, A1967 M 381]. 

Expln 2. This includes not only statutory corporation but also company registered 
under the Companies Act [Hakam v Gammon, AI971 SC 740]. When a corporation has 
a branch office at any place it shall be deemed to carry on its business there irrespective 
of the nature of the work that is actually carried on there [Peoples Ins Co v Benoy, 47 
CWN 292]. If no part of the cause of action arises at the place of the branch office, 
the corporation cannot be said to transact business at the place [Bhola v Empire &, A1948 

L .56]. In the presence of cl (c) the purpose of the second part of Expln 2 is obscure. 

Iwwever, where the suit is instituted at a place where a corporation has a subordinate 
office, the court cannot dispense with the requirement that the cause of action must arise 
at such a place [Bharat Ins Co v Wasudeo, A1956 N 203]. If no part of the cause of 
action arises at a branch office of the Corporation, suit is not maintainable in the court 
P^^ce [Nedungadi Bank Ltd v Central <&c, A1961 Ker 50]. Change of principal 
office does not shift the place of suing [Nome Ins Co v J S Mills Co, A1952 Pu 142]. 

Where a company has head office. in London but its factory within Cardiff, the 

company resides in London but carries on business both in London and Cardiff 

y Br G Ltd, 1956, 3 All ER 389]. Where an Insurance Company had its head office at 
Lahore and its Calcutta office merely acted as post office, it did not carry on business 
in Calcutta [Brindarani V Co-op Ass Co, A1944 C 1; John v Oriental G S L A Co. A1929 
M 347; Bhola v Empire A Co, A1948 L 561. 

The State Govt can be deemed to carry on business at a place only in respect of 

the cause of action arising there [S v Raja Ram, A1966 A 159]. The Railway is a - 

corporation within the meaning of this section [Maniklal v Union, A1966 MP 243]. ■ 
This explanation would be resorted to, to determine which State has the jurisdiction to 
make a reference under s 10 Industrial Disputes Act [National Tobacco Employees Union 
V Manohar, A1968 Pu 514]. 
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This deeming provision not being present in Cl 12 Letters Patent the only test to 
be satisfied there is whether the company carried on business where it has been sued at 
the time of commencement of suit iBabitlall v Caltex Ltd, A1967 C 205]. 

High Court. Does not apply in the exercise of original civil jurisdiction (s 120). 
See notes to s 16. 


21. Objections to jurisdiction .—No objection as to the place of suing shall 
be allowed by any appellate or revisional Court unless such objection was taken 
in the Court of first instance at earliest possible opportunity and in all cases 
where issues are settled, at or before such settlement, and unless there has been 
a consequent failure of justice. 


Scope and Application. (C/ s 11 Suits Valuation Act). S 21 relates to objection as to 
place of suing. The authority to decide a case at all and not the decision rendered therein 
is what makes up “jurisdiction” [Hriday v Ram. 24 CWN 732: 48 C 138 FB]. Before 
a court can be held to have jurisdiction to decide a particular matter it must not only 
have jurisdiction to try the suit but must also have t-'c authority to pass the order sought 
for \Ofjfi Trustee v Sachindra. A1969 SC 823J. For meaning of jurisdiction, see Halsbury 
(Simonds ed) Vol 9 p 350. S 21 is confined only to objections regarding want of territorial 
junsdiction [Zemindar v Chidambaram. 43 M 675 FB] and such objection cannot be 
raised in the executing court [Patiahhiramayya v Mallarcddi, A1951 M 647]. It does 
not apply to cases of want of pecuniary jurisdiction or of exclusive juridictiosn [Skinner 
\ Skinner. A1937 A 515]. S 21 makes it clear that non-compliance with the provisions of 
ss 15 to 20 (which deal with the place of suing) is not fatal to the jurisdiction of the 
court, nor does it render a decree by a court of competent jurisdiction a mere nullity 
[Achut y G-G in Council. A1955 C 331]. Objection as to territorial jurisdiction does 
not stand on the same footing as objection to the competence of a court to try a case. It 
can be waived [Hiralal v Kalinath. AI962 SC 199; Bahrein v Pappit, A1966 SC 634]. 
Jhe expression “place of suing” simply means the venue for trial and has no reference to 

A?96T'^^206Y [Oopal v Shamrao. A194] N 21; Kesavan v Thommath 

Gai^an Al94l" N^36'VBr appeals and revisions in the same suit f/agm V 


Conditions for application of the Section are: (1) earliest objection in trial court; 
(2) before settlement of issues; (3) and consequent failure of justice. All the conditions 
must exist, but the last is all important^ for unless there is failure of justice there will 
be no interference even if the other conditions are present. 

An objection going to the nullity of the order on the ground of want of jurisdiction 
docs not come under the section v Maharaja, 42 M 813 PC; Srimanthu v 

Venkatappayya, A1947 M 437 FB]. Consent or waiver can cure defect of jurisdiction 
but cannot give jurisdiction where there is inherent lack or absence of it [Ledsard v 
Bull, 13 lA 134: 9 A 191; Meenakshi v Suhramania, 11 M 26 PC; Farsuharson v Morion* 
1894, 1 QB 552, 557. 559-60; Akhil v Mohiny, 5 C 489; Golap V Indra, 13 CWN 483; 
Ratnaswami v Nataraja, A1933 M 346]. A suit filed on the original side after obtaining 
leave under Cl 12 Letters Patent was referred to arbitration which resulted in 
an award in favour of the plaintiff. A decree in terms of the award was put in execution 
at Agra. The judgment-debtor objected under s 47 that no part of the cause of action 
arose in Bombay and that the decree was a nullity. The Supreme Court observed “It is 
well-settled that the objection as to the local jurisdiction of court does not stand on the 
same footing as an objection to the competence of a court to try a case. Competence 
of court to try a case goes to the very root of the jurisdiction, and where it is lacking. 
It IS a case of inherent lack of jurisdiction. On the other hand an objection to the local 
jurisdiction of a court can be waived and this principle has been given statutory recognition 
by enactments like s21 C P Code”. The judgment-debtor was held estopped from 
o execution proceedings [Hiralal v Kalinath, A1962 SC 199: 1962, 

2 SCR 747]; v Pappu. A1966 SC 634; see Insurance Controller v Vansuard 

M 437|. Dccrcc-holder creditor .ipplying for rateable distribution 
of assets held by executing court in respect of another decree cannot challenge that 

^ invalid on the ground that the court had no 

territorial jurisdiction to pass it [Abdul v Venkata, A1969 SC 1147], 

c. Pf- of inherent jurisdiction and irregular exercise or 

^u^ Tn" thi kt'te'i'Mr" "''ould be borne in mind. In the former case the decree is a 

nrrr' K ^ cannot bc impugned in a collateral action but the 

error can be rerncdied only by a proceeding in the nature of an appeal and where there 

no such remedy, it concludes for ever l/v/mn v MoomraU A1926^ C 110; Nageswara 
V Canesa, AI942 M 675; KrisUnamunhy v Parthasarathy, A1949 M 780; Rajlakshmi V 
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Katyayani, 38 C 639; Krishna v Amar, 24 CWN 633, 639; Ranjit v Ramadoor, 17 CWN 
116; Naranbhai v Mondial, A1956 B 476]. A decree passed by a court without any 
jurisdiction whether pecuniary or territorial or whether in respect of the subject matter 
of the action is a nullity and it may be set up whenever it is sought to be enforced, even 
at the stage of execution and even in collateral proceedings [Kiransingli v Chaman, AI954 
SC 340: 1954, 2 MLJ 60: 1955 SCR 117]. D ecision by court_lackiDg inherent jurisdiction 

ca n be que stioned_at _any_ stage of p^roceed mg {Land Acquisition Officer v Rahin, 

AI971 Or 71 FB]. The decree cannot'be a nullity where the court has jurisdiction over the 
subject-matter and the parties but has made an error in its decision [Ittyavira v Varkey, 
A1964 SC 907 (a wrong decision on the question of limitation); Kunheema v Puthalath, 
A1967 K 97]. What is relevant is whether the court had the power to grant the relief 
asked for in the application. It cannot be disputed that if it is held that the court had 
competence to pronounce on the issue presented for its decision then the fact that it 
deceided that issue illegally or incorrectly is wholly beside the point [Offi Trustee v 
Sachindra, A1969 SC 823]. Where a suit of small cause nature is instituted and tried 
as a regular suit the judgment rendered is not withouF jurisdiction and therefore not a 
nullity [Bhaiyalal v Tikaram, A1970 MP 237 FB]. A decree passed on an unregistered 
memorandum required to be registered is not a nullity [Chaluvadi v Central Govt, AI967 
AP 51]. In cases other than that of absolute jurisdiction, the objection can be waived 
[Ledgard v Bull, sup; Gurdeo V Chandrika, 36 C'198, 205; Bala Kr v Lingarao, A1943 
M 449]. I L would therefore appear that want of inherent jurisdiction, cannot be consented 
0 £ waived . But in cases where the exercise of jiirisBiction is dependent upon the prefor- 
mance of some condition or act, the party to whom such privilege attaches can waive jt. 
Thus, a suit under s 80 is not maintainable without notice, but it can be waived by 
Government; so also there can be waiver when ffFsh suit is brought without payment 
of costs which was a condition for leave under Or 23 r I [see Ram Kr v Hamimant, 

A1950 B 113]. As obs erved befor e._^ejicistence of jurisdiction _sho.uld not .be confused 

wi th .exercise of jiMsdrctiom When there is jurisdiction to decide, the decision of' all 
questions m tfie'eause is an exercise of jurisdiction; and a court hasjurhd.ktion to decide 
wrong as well as ngM. And if it decides wrong, the onfy way^ to set it right is to taka 
■ the course prescribed by law, otherwise, 'however wfohgTT^stan^ [Malkarjan v NarhaiT, 
25 B 337 PC; Central Co-op v Dasrath, A1940 P 406]. 

The objection as to want of absolute jurisdiction can be raised at any stage of the 
proceedings or in appeal or second appeal or revision or after remand in second appeal, 
if it does not depend upon disputed facts [Nidhi v Mazhar, 1 A 230, 243; Joynarain v 
Mudhoo, 16 C 13, 16; Ramlal v Kishan, 51 C 361 PC; Satruchatla v Maharaja, A1919 
PC 150: 40 lA 151: 23 CWN 1033: 42 M 813; Amrita v Maru, 13 B 489, 491; Zemindar 
V Chidambaram, 43 M 675, 686 FB; Sayad v Nana, 13 B 424; Velayudam v Arunachala, 
13 M 273] and even during argument [Maha v Ramani, 18 CWN 994; 42 C 116 PC]. 
It is the dui^of cqurt^tojdecide question of ju risdiction even if n o formal i ssue is raised 
V^affiaJTshmi w Banamali, A1950 C 510]. 

These principles do not, however, apply to decrees in matrimonial causes passedin 
contravention of mandatory provisions of law as they operate as judgments in rem as 
distinguished from other civil causes which operate as judgments in personam [Hirakali 


V Ram Asrey, AI971 A 201]. 

Objection as to place of Suing. S 21 is applicable onlyJq_objection as to “place 

of suing” which is the heading for ss 15-25 which deal with the territorial jurisdiction of 

Indian courts where the Code is in force. S 21 does'not therefore apply to cases cognizabke 

by foreign courts [Manjappa v Rajagopala, 1918 MWN 378; Bhamboo y Ram, A1928 

L 297]. A suit on a mortgage partly situate at Vizagapatnam and partly in a scheduled 

district to which the Code did not apply was instituted at Vizagapatnam. The defendant 

did not object and a decree was passed. 'S 21 did not apply to the circumstances. 

The objection was not an objection to the place of suing but an objection 

going to the nullity of the order on the ground of want of jurisdiction and could be 

taken at any time [Satruchatla v Maharaja, sup]. Objection as to place of suing in s21 

is not restricted to the grounds with regard to the place of suing with-reference to ss 15-20. 

The expression ‘objection as to place of suing’ is used m a generic 

Mahabir, A1958 Pu 289 --contra: Premadib &c v New Sound &c, AI953 MB 193J. 

S 21 is an exception to the general rule that objections to 

any stage [Nidhi v Mazhar, 7 A 230; Ramani v Narayanaswami, %1 r 

irs * V *1 • ' J* *• tiiArAfnrp he taken in the original court at the earliest 

™slV Mowed, the Wf f 'S SvN 

sS'ii, aSS i S; M rL//.ri», A1951 Po 375; AM,,/ v F././™to, 
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AI969 My 226], Want of territorial or pecuniary jurisdiction is an irregularity and does 
not make a decree nullity unless there is the further element of consequent failure of 
justice [Kitmaran v Ramnnni, AI938 M 257; ^ppat v Lakshmi, A1950 M 751]. Objection 
to place of suing may be waived {Bahrein Petroleum v Pappii, A1966 SC 634; Chokalwsam 
V Velayiidha, AI925 M 117; Dinanath v Mahabir, .v//p]. Mere absence of territorial or 
pecuniary jurisdiction docs not go to the root of the matter of jurisdiction and is capable 
of being cured by acquiescence, order of court or in other respects as provided by law 
{Nalla V Sri Amhal Mills, A1966 M 53]. See however s28 Contract Act. 

S. 21 and Fresh Suit. When no objection is taken on the ground of want of 
territorial jurisdiction, a separate suit lies to set aside the decree in such suit {Rashubir 

^ (observed by Ghulam Hasan, J, in Mohanlal v Benoy. 
1953 SCR 377: A1953 SC 65 as not correctly decided); Sarat v Dharmadas, 42 CWN 
375; Krtshna v Amar, 24 CWN 633; Knn/a v Manindra 27 CWN 542: 77 IC 253— 
contra: Chokalingam v Velayudha, A1925 M 117; Nageswara v Ganesa, A1942 M 675* 
(oshotam v Radha, A1929 L 449]. Applicability of constructive res jitdicata as to 

lunsdiction of court chosen by a party [Kamaran v Vali. A1938 M 257]. 

Application of s 21 to Appeals etc- Principle underlying s21 also covers appeals 
{Makhan v Pancham. A1933 N 318], revision proceedings \Nidhi v Mozhar, 1 A 230], 
and also applies to execution proceedings by virtue of s 141 {Manavikram v Anantha, 
A1924 M 457; Gorachand v Prafidla, 53 C 166 FB; Baburam v Hariram, 42 PLR 374]! 
The validity of a decree can be challenged in execution proceedings only on the ground 

that the court passing the decree was lacking in inherent jurisdiction [Hiralal v Kalinath, 

A1962 SC 199; 1962, 2 SCR 747]. Where an appellant had given up before hearing an 
issue raised as to jurisdiction he cannot raise it in appeal Sahay v Bishwanath, 

A1963 P 221]. S 21 applies to proceedings under U P Agr R Act or U P Debt Redemption 
Act [Ashfaq v Lalta, A1945 A 309; Balmokand v Jiwan, A1948 A 38]. 


Unless there has been failure of justice. Even though the objection as to place 
ot suing has been raised at the earliest opportunity and wrongly disallowed judgment 
will not be disturbed unless there has been a consequent failure of Justice [Cajendra v 
Simdar, Am4 A 549; Rati Ram v Kundan. A19I4 L 385; Lachharam v Vir'm A1921 

^ Udiee, A1954 T-C 362; Yogeshwar Raj v Yog Raj, A1967 D 163]. 

of the objection the suit had already been tried on 
-V section docs not preclude the objection if the trial court had not given 

d verdict on the merits {Bahrein Petroleum v Papptt, AI966 SC 634]. ‘‘Failure of justice” 

AI934 A 549 "%"" '' Mokham. A1934 L 233; Gaiaidra v Sundar. 

ILR kt43J ’ ' '' ^'^55 MB 193; Mcmial v DIumrai, I960 

I ■ i**,'^*' Court- Does not apply in the exercise of original civil jurisdiction Th- 

R 5lf m;/V V S P Firm. A1935 

I/, MU V Jute dc, AI932 B 42; Jnanchand v Jugal, AI960 C 331]. 


-wSre a'^suk ‘mTho'- in more than one Court. 

■ r,,, instituted in any one of two or more Courts and is 

instituted in one of such Courts, any defendant, after notice to the other narties 
may, at the earliest possible opportunity and in all cases where issues are ^settled 

aL the Cour^ttransferred brother CovS. 

o? th^ o^hcr nartTes'"tVn 3 “^ the objections 

having jurisdiction the suit ^shall pJocetd!''”'"^ 

Ss 22Tn"d 2tTp'X'‘3y °T:"s' S‘th: in s24. 

than one court fss 16 and 20- Nation d r r ^ Ihe option to sue in more 

Dhouc. 12 AU 896:>“"n Lnlu.iTl '' ^ 288; Puma Ch V 

K 82], S 22 lays down: (,) application shouM h^' N 145; David v Edwards, A1958 

the settlement of issues; (h) with notice to th the earliest opportunity or before 

A 772], The application har/o be filed h'fo. ^ A1953 

and not after it IVcnkalarama v MnnmW, with settlement of issues 

suit in Its entirety is cognizable by either of the i ^“t® 

V A,„3 L A.«3 L .?3,. A 3-35 A 
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be served on all parties including co-defendants [Vijayanitn v Vijaya, A1953 A 750], but 
the defect can be cured by notice on the application itself [Basanti v Sahodra, sup']. The 
words “shall determine” mean the power to transfer the suit to the particular court wherein 
the suit shall proceed [Firm Kanhaiya v Zumerlal, sup; David v Edwards, sup]. 

Want of jurisdiction cannot be raised under s22 [Ram v Tula, 56 IC 920]. Although 
ss 22 and 23 do not apply where the question is whether a suit is to be tried by the High 
Court or a court subordinate to it, the principle is applicable [Dait v Tcj, 1933 ALJ 1507: 
A1934 A 14]. 

Grounds of Transfer. See notes to s24. 

High Court. Does not apply in the exercise of original civil jurisdiction [Manindra 

V Lalmohan, 56 C 940, 954], but the court has inherent jurisdiction to stay the suit on 
the ground of abuse of process of court [Hindusthan Ass Ltd v Rai Mulraj, 27 IC 455: 
27 MU 645]. In the case of a suit pending before the original side an application 
to transfer it where it ought to be tried, should be made on the original side [Ramaswami 

V Firm, 12 R 548 FB]. 

The High Court can transfer a suit pending in a court subordinate to it to a court 
subordinate to another High Court [Kanhaiya v Zumbcr, sup]. 

23. To what Court application lies, —(7) Where the several Courts having 
jurisdiction are subordinate to the same Appellate Court, an application under 
section 22 shall be made to the Appellate Court. 

(2) Where such Courts are subordinate to different Appellate Courts but 
to the same High Court, the application shall be made to the High Court. 

(i) Where such Courts are subordinate to different High Courts, the applica¬ 
tion shall be made to the High Court within the local limits of whose jurisdiction 
the Court in which the suit is brought is situate. 

Scop<e and Application. S 23 is not an independent section. It is supplemental to 
s22. The general power under s 24 is not to be applied where the case falls under s22. 
S 23 merely lays down the forum in which applications under s 22 are to be made. An 
application under s 23 must fulfil the conditions in s 22 and is liable to be dismissed if 
not made before issues are settled [Rajnath v Vidyaram, A1953 A 772]. S 23 postulates 
that the several courts concerned shall both have jurisdiction. Where a plea of want of 
jurisdiction is taken by one of the parties in one court, an application by that party under 
s23(i) cannot succeed [Firm Babulal v Katumal, A194I A 27]. 

Where two suits between the same parties are pending in two courts subordinate to 
two different High Courts, either High Court may transfer the suit pending in the court 
subordinate to it to the other High Court [Venkatasa Barod v Maksudan, 35 C 541, 
Vallabhai V Chhotalal, 51 B 26; Kanhaiya v Zumher. A1940 N 145; Sadayand^v s 
Venugopala, A1960 Ker 91]. Principle to be applied in deciding question of transfer 
[Ruchiram v Sarab, A1928 L 159; Umatool v Kulsum, 10 CU 208; Diwan v Arian, 
A1930 L 944]. 

High Court. Does not apply in the exercise of original civil jurisdiction [Manindra 

V Lalmohan, 56 C 940, 954]. A judge on the Original side is not subordinate to the 
High Court [Hayat v Sheikh, 45 CU 71; A1927 C 290; Hindusthan Ass Ld v Mw 

27 MU 645; Jawahir v Naresh, 1 PLT 389—co^r^RA: Edalji v Dhanpat. AI928 L 183; 

Ramanathan v R, A1923 R 22]. 

24. General power of transfer and withdrawal.—{1) On the application of 
sny of the parties and after notice to the parties and after hiring such of them 
as desire to be heard, or of its own motion without such notice, the High Court 

or the District Court may at any stage— 

{a) transfer any suit, appeal or other proceeding pending before it for trial 

or disposal to any Court subordinate to it and competent to try or dispose of 

the same, or * 

{b) withdraw any suit, appeal or other proceeding pending in any Court 

subordinate to it, and— 

(0 try or dispose of the same; or v j- * * 

0*0 transfer the same for trial or disposal to any Court subordinate to it 

and competent to try or dispose of the same; or ,. . 

ini) retransfer the same for trial or disposal to the Court from w ic i 

Was with^awn. 
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(2) Where any suit or proceeding has been transferred or withdrawn under 
sub-section (7), the court which thereafter tries such suit may, subject to any 
special directions in the case of an order of transfer, either retry it or proceed 
from the point at which it was transferred or withdrawn. 

(i) For the purposes of this section. Courts of Additional and Assistant 
Judges shall be deemed to be subordinate to the District Court. 

(4) The Court trying any suit transferred or withdrawn under this section 
from a Court of Small Causes shall, for the purposes of such suit, be deemed 
to be a Court of Small Causes. 


Scope and Application. The section confers a general power to transfer, withdraw 

and retransfer suits, appeals or other proceedings at any stage on the application of a 

party. The power of the high Court and District Judge are concurrent. The court may 

also exercise the power sito motn [Fatcma v Imdad, 18 ALJ 351; All Bank v Rajaram, 

AI933 L 671; Krishna v Sabopathi AI945 M 69]. The section empowers the court to 

transfer a suit to itself and to retransfer it to the court where it was filed after passing 

an interim order [Srirangam Man v Palaniswami, A195I M 807]. The High Court has 

power to transfer an appeal to itself suo motn though appeal lies to the District Court 

[Ayesha v Daleep, A1961 Raj 186]. An application for transfer under s 24 is in the 

nature of an original proceeding within s 141 [Subbareddi v Narayana, A1949 M 283]. 

An application for transfer is not an appeal from the District Judge’s order. It should 

be self-contained and supported by an affidavit presented in the High Court [Hardit v 

Bhagat A1964 Pu 277]. When a suit on the Original Side is transferred to a civil court, 

ad valorem court-fee is to be paid [Raghnnath v Vaman, 52 Bom LR 135]. Where only 

certain issues were sent for decision to the civil court it does not amount to transfer of a 

case \Adam v fliralal. A1965 G 131]. On revision from an interlocutory order the High 

Court cannot try other issues and justify its action under s 24 where it has not purported 

to withdraw the suit and try it \Khnsro v Gnzdar, A1970 SC 1468]. High Court 

can under s24 transfer from its file a divorce suit to a district court [Gcycr v G AI949 

L 34]. But see Surendra v Malati, 46 CWN 790 which held that s 24 does not apply to 
divorce suits. ^ 

‘Other proceedings’* include execution or miscellaneous proceedings \Md Habibullah 

Veliappa V Subrahmanyan, 39 M 485; Sectharamayya v Sivarama 

A ^ Tirupathia. A1926 M 421: 49 M 746; Dasrath v Baijnath 

A1960 P 285-^ontra: execution proceedings. Ranjit v Gonrhari, A1956 C 655; Karnppiah 

oAi ^ proceedings under Companies Act f//i re West &c Tea 

, y A 180J; insolvency proceedings [Nasserwanji v Khorsedji, 22 B 770] &c 
u not proceedings under s 476 Cr P Code [Rameshwar v RajdharL 101 1C 247; 
Manphool \ Bndhn A\935 A 440]. Reference to civil court under s 146 Cr P Code 

A1961 Kochadai v Nagayasamu 

trainsfer^?nc^^JLpr^{'M^ri'^^/^^ i proceedings in a court of justice” in s 141. While 

™„" rS,/ V 'j sTis.'’* fV r""" ^ 

A 6!fl The Dower u'" ^ Chandra. A1966 

riyya,Al965 M 435]^ ^ applied after transfer under s 39 [Karnppiah v 

[Kishen v /oi/af L *^1 Th District Judge to the Subordinate Judge 

jurisdiction to transfer The Hich'^Cmrl' Court have concurrent 

Ularinath v DMra, ll cS 2i?] 

V C. AI949 L °34'‘fb 1 "i"’ “district Court” in s 3 Divorce Act [Geyer 

When a suit or appeal is remanded for disposal, the District Court can transfer it to 
competent court [Venkatiah v Bapala. A1915 M 446- Ko\'a v Ravi A1944 
M 569; Kammala v Jf. A1949 M 65], District Court’s power to transfer an ap^al ,^ 
be exercised at any stage and is not fettered by the fact that the H.Vh j 

appeal remanded the appeal under Or 41 r'>5 and direct i 

dispose of it according to law [,4,mr/i v RalLdra 65 CWN U 65]^’" 

ooo ^24 refers to pecuniary jurisdiction [Prabha iSic v Sanka A1957 AP 

one court to another unless the suit has in thf first instance 

having jurisdiction. It contemplates transfer from nnr. ' brought m a court 

[Kanhaiya v Hamid. A1940 O 164; .4»„> v Bmi. A1930 L'^Tsee'uSd V ZTll 
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lA 134: 9 A 191— contra: Narain v Khunni, A1934 A 569]. The jurisdiction to try a 
suit, appeal or proceeding by a High Court under the power given by s 24(/)(/))(i*} arises 
only if such suit &c is properly instituted in a court subordinate to it [Raja Soap &c v 
Santharaj, A1965 SC 1449]. All that the section requires is that the suit be pending in a 
subordinate court which had jurisdiction where it was filed. So when a suit valued 
at Rs. 2,500 was filed in a proper court, but it was succeeded by a court having jurisdiction 
up to Rs. 2,000, the DJ has power to transfer it [Bechan v Markande, A1936 A 335; 
Rajendra v Kshetramani A1954 C 140]. There is no bar to the exercise of the power 
under s24 merely because there is a dispute as to jurisdiction [Daftaiy v Dube^ AI955 
N 44; Thirumala v Mulkluri, A1970 AP 194]. The same principle applies to appeals [Ram v 
Parmeswar, 25 C 39]. Suit transferred by a court to another court in the same place 
in anticipation of District Judge’s order and tried without objection—Defect cured by 
waiver [Posan v Inderdeo, A1952 P 328: 29 P 149]. The provision that the High Court 
can transfer a case to a “competent court” means that the transferee court must be 
competent when the case is transferred and not when the case is instituted [Sarjudci v 
Rampati, A1962 A 503; Bhanwar v Motilal, A1971 Raj 242]. 


“Competent to try’^ -The section postulates that the court to which the suit or appeal 
or other proceeding is transferred should be competent to try or dispose of the same— 
Effect of amendment of s21(l) cl (a) of Bengal, Agra & Assam Civil Courts Act 12 of 
1877 [Lakshmi Narayan v First Addl DJ, A1964 SC 489]. 

'‘Competent to try'' means ‘of jurisdiction competent to try’ [Chokalingam v 
Palaniappa, 55 M 960]. Thus, an application for transfer of an insolvency proceeding 
from a mofussil court to the High Court does not lie as the High Court is not competent 
to try a proceeding under the Prov I Act [Gocul v Sadasivier, 52 M 57; Kondayya v 
Offl Rec, AI951 M 676]. “Competent” refers to pecuniary jurisdiction only [Kishore v 
Balkhhan, A1932 A 660; Parshotam v Bhagubai, A1932 B 486; Chouthmal v Bhonrilal, 
A1956 Raj 192] and not territorial jurisdiction v Balak, A1933 O 154— contiu: 

It refers to both pecuniary and territorial jurisdiction [Ram v Habibullah, 53 A 916]. High 
Court may transfer a suit to a court which has pecunia^ jurisdiction though not territorial 
[U Maung v U Nyo, A1940 R 133; Kishore v Balkishan, sup]. The words cannot be 
used to restrict the power to transfer an execution proceeding only to a court with 
territorial jurisdiction but has to be interpreted to include each and every court within 
the jurisdiction of the superior court empowered to deal with such execution application. 
In terms s 24 confers a very wide power and is intended to confer a general power of 
superintendence over subordinate courts [Karuppiah v Ayya^ A1965 M 435]. The 
competency in s24 is to be found otherwise and outside the section. The District Judge 
can transfer to the Addl DJ an application for dissolution of marriage under the Hindu 
Marriage Act, 1955 [Ajit v Kananbala, A1960 C 565: 64 CWN 246] and a suit under 
^92 [Gangagir v Rasal, A1965 Pu 472 FB]. When a suit under s 92 is instituted in a 
court lacking inherent jurisdiction, withdrawal of it by the District Court is void [Md Saji 


V Saithu, A1962 K 28]. 

Where the valuation in the plaint gives jurisdiction to a particular court, a transfer 

of the same to another court under s 24 is competent even though ^ 

found that is real valuation was beyond the pecuniary jurisdiction of that court [Shyam 

T~. ... b. 10 , ,«o., ol 

vr iSv .xr ot r 

V hJu V Kijnia 14 CWN 153]; but where two suits raise common 

questions of law ^nd fact it is desirable that they should be 

same iudce [Saroi v Giriia A1926 C 326; Sheonandan w Mangal, A1927 P JW, 
Burna v \adha A1953 Or 46]. Prejudice against a pleader is not a sufficient S^^un 
[Mulla V M 4107 ^; M 3591 It is well settled that a case ought to be transferred when 

a party reasonably apprehends that he is not likely to have a f‘’f 

court [Lalita v 5, A1957 P 198]. While determining whether to transfer a su>‘^to^a^ 

^ving concurrent jurisdiction . Commercial Mills, A1971 C 398]. 

Wtoesses, if any, must be considered without exercising proper care to ascertain 

Ma M K.i»Icr when «I>e™^“' Itf nM Cm “ill 
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Jagannalh, AI960 Pu 521; see however notes to Or 41 r5: "When is slay order effective’’ . 

Notice. No notice is required if court acts s,w molii. But in some cases notice has' 
been held to be imperative [Baiinalh v Dasralh, A1958 P 9; Ramdas v Habibullah 53 
A 916; Demello v New Victoria Mills, AI926 A 17; Fatima v Imdad. 18 AU 351- 

L 444; Siikid v Kesho, A19I8 P 341 SB; Hiralal v S. 

A1968 P 439], Notice is an irregularity; it does not affect the jurisdiction of the transferee 

[B/io/a V Maharajadhiraj. A1932 C 265; B,ellary Press v Venkata. 21 MU 

TLrZr'’7n' Non-receipt of notice is a good excuse for non- 

[Utralal v S jiip]. It is the duty of the court either to issue notice or to 
record Its reasons [Subbarayadu v Rangiah. A1961 And WR 212], Form of notice of 
application for transfer (App H Sch I No 2). 

At any stage. These words and substitution of “pending” for ‘instituted’ in fhe 
Code settle a doubt felt by some courts as to whether a suit can be transS a? 
stage [see In re Balajt, 5 B 680; Palanisami v Thondama, 26 M 595— contra- Court has 
no power to transfer after commencement of hearing, Kishori v Gul Md. 15 C 177], 

not T'’® “‘■‘*‘=‘■'"8 transfer may give special directions, but they are 

for the ioint t"- f ^ empower any direction being given 

the joint trial of the transferred suit [Vidyamba v Lakshmi, A1958 AP 54]. 

S C^r*’Ae?'h i '^"°t restricted to such a court under Prov 

rn w / includes also a court vested with the powers of a court of small causes 

[Badat v Sriknshna, 56 C 588; A1929 C 354; Madhu v Behari 77 ri I asi- e “ 

Raghunath 39 A 214; Bhagwati v Badri, A1931 A 574 FB; Syed Ashfaq v Sant ram'! A\9(A 

Bh^lubai Ami B 4&6-'‘sZ ^pT’ B 314; Parshotam v 

tsnagnoai, B 486, Sankarama v Padmanabha, 38 M 251. 

."yapt.., c-c 

A 690-V^^^^^ ^ ^ ^ Court for the purpose of the suit [Vidyarthi v Ram a1935 

not open to appeal \Knrur Jtn \/ c; ; i original suit. It is therefore 

\ni ^ 1 *^ contemplate transfer to court already invested with S C r nnw^^r 

[Chokahngam v Palanianna 55 M 0601 if « : 4 r o C C power 

'iZmJa I JiunTra. 43 CWN 440]“" The °j"’d TurisdiefioJ to°S Tt 

457;^1*57*'IC *“07 FBT'^No°rcvLon"liL*“birif‘?hc‘’^^^ '' Munisappa, 13 R 

can be retransferred under the same section iKesho Co"“‘Af938 L^t 

Lalmohan. 56 C 940; DuyuWm" v'^Afun/gyppu A1935®T267rLd“lhe' 

S" = h^L C ^ni : 

A 750]. Application under s24 need not be made on^th^ Naram, A1935 

jr.ng.r pcadinp „„ „d. ToZVZL i'SH^rUlS; 

25 . Power of State Government to transfer suitv _r/i vju 

a suit, appeal or other proceeding pending in a ^Zh' P“*‘‘y *0 

Slalp Oo.er„me„,, which may, brnM^S^p "> 

such suit, appeal or proceeding ^o"an7oth?r'Sgi"comt?®‘^‘“‘ 
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Provided that no suit, appeal or proceeding shall be transferred to a High 
Court without the consent of the State Government of the State in which that 
High Court has its principal seat. 

(2) The law applicable to any suit, appeal or proceeding so transferred shall 
be the law which the Court in which the suit, appeal or proceeding was originally 
instituted ought to have applied to such case. 

Bangladesh & Pakistan: Section omitted. 

Notes. The proviso was added by ALO 1937. Cf s 527 Cr P Code. Appeal from 
the decree in the transferred suit lies to the High Court to which the case was transferred 
iKosandra v K, A1921 M 6871. 

Institution of Suits 


26. Institution of suits. —Every suit shall be instituted by the presentation 
of a plaint or in such other manner as may be prescribed. 

Notes. Unless there is a special provision to the contrary a proceeding that does not 
commence with a plaint cannot be said to be a suit iSecy of S y Kundan^ A1932 L 374]. 
Meaning of “plaint” [Assart v Pathumma, 22 M 494, 502]. Mode of institution ( Or 4 r 1): 
Contents of plaint (Or 7 r 1); Plaint with insufficient stamp (Or 7 r 11; s 149). The section snows 
that the legislature did contemplate the institution of a suit other than by the presentation 
of a plaint. In the caso of an application for leave to sue as pauper the date of the appli¬ 
cation is the date of the institution of the suit [Kan]i v Manglaben, A1969 G 308]. The filing 
of an application for leave to sue in forma pauperis commences the suit for the purpose 
of an application for injunction [Matuki v Kamakhaya, A1958 P 264 FB: 37 P 331; 
Shripati v Malti, A1967 P 320]. A written statement can act as a plaint [Girija Bai v 
Thakur, A1967 My 217]. 'Whether the third party notice is a plaint [State T C y Ironside 
Ltd. A1966 B 126]. 

Summons and Discovery 


27. Summons to defendants. —^Where a suit has been djjly^instituted, a 
summons may be issued to the defendant to appear and answer the claim and 
may be served in manner prescribed. 


Notes. Suit is not duly instituted until it is registered [Surendra v Choudhuiy. 26 CWN 
391]. Summons mentioning a date for appearance which was holiday is not proper summons 
[Nanda v Rajaram, A1964 MP 261]. S 27 merely lays down the principle of aiidi altermn 
partem not affecting the special provisions for summary procedure m suits on negotiable 
instruments and suits of other categories described in s 128(2)(/) [Keshavlal v Maniibhai, 
A1968 G 223], Issue and service of summons (^r 

28. Service of summons where defendant resides in another ^[State]—{p 
A summons may be sent for service in another ^ [State] to such Court and in 
such manner as may be prescribed by rules in force m that [State]. 

(2) The Court to which such summons is sent shall, upon receipt thereof, 
proceed as if it had been issued by such Court and shall then return the summons 
to the Court of issue together with the record (if any) of its proceedings with 

regard thereto. 

Bangladesh & Pakistan: For “State” read “Province . 

Notes. Service in another State (Or 5 rr21, 23). 


^[29, Service of foreign summonses. —Summonses and other processes 

sued by— .. t j- * i,* u 

{a) any Civil or Revenue Court established in any part of India to which 

provisions of this Code do not extend, or a u niitVir.rifv 

(6) any Civil or Revenue Court established or continued by the authority 

the Central Government outside India, or ., ^ ^ ... 

... . (c) any other Civil or Revenue court outside India to which the Central 

If.. Subs for “Province” by lAO 1950. - , 

‘ 2. ^ubs by C P Code (Am) Act 2 of 1951 s6. . 


§ § 30, 31 
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Government has, by notification in the Official Gazette, declared the orovisions 
of this section to apply, ^ 

may be sent to the courts in the territories to which this Code extends and 
served as if they were summonses issued by such courts.] 

Bangladesh & Pakistan; Read s 29 as below:_ 

foreign Summoncs and other processes issued by any 

Court situate outside Pakistan or Bangladesh may be sent to the Courts 
Pakistan or Bangladesh and served as if they were summonses issued by such Courts- 

Provided that the Courts issuing such summonses or processes have been established 

ment of"“the authority of the Central Government, or that the Provincial Govern- 

ment of the Piovince in which such summonses or processes are to be served has hv 

notification in the Official Gazette declared the provision of this section to a^ to such 

1949^f rsec^r'n 740 .Central Government, see Gaz of India of 2nd June 
9 Pt I bee 1 p740 and Gaz of India, Extraordinary, of 1st Sept 1951 Pt II Sec 3 p 1045. 

30. Poyver to order discovery and the //7ct>.—Subject to such conditions and 
hmitations as may be prescribed, the Court may, at any time, either of its own 
motion or on the application of any party,— 

relatini'?o"jS^fr‘''' necessary or reasonable in all matters 

r ^. ‘^^''very and answering of interrogatories, the admission of docu- 
ments and facts, and the discovery, inspection, production, impounding and return 
of documents or other material objects producible as evidenc^ 

(b) issue summonses to persons whose attendance is required either to give 

evidence or to produce documents or such other objects as aforesaid- ® 

(c) order any fact to be proved by affidavit. 

(Or ^iTr MIV^nkr^nf' Inspection (Or 11); Discovery by interrogatories 

rne« f f ?’ of affidavit and production of documents (Or 11 rr I2-I4V 

O? documents (S' ,2)/pr'd'' 

Enforcement of attendance under s 30 (O^r Or“"l l‘" rr'^'^n'^dT 'P' 

rents (s I48-A B T Act). ^ ' ^ ^“>*5 for 

.nni;*... H7dfc.ra,—The provisions in sections 27, 28 and 29 shall 

objects. to give evidence or to produce documents or other material 

prouS-“r;„,p;r„r.™.ir,, .riE?. 'S s 

p7r£“ i^ris s nML-’rotrio? s 

(d) issue a warrant for his arrest; 

(/)) attach and sell his property; 

(c) impose a fine upon him not exceeding five hundred runees- 
him to‘l°dvi5 Son” '™S'< commit 

(Or ti!'”'12"rSe?urS"‘(0; i?r"S' ‘''Sre'an''■ Fine 

been issued and not when there is an order m produce'!!’** has 

5 PLJ 5501: nor upon one who after fa lure tr"l“ [Romeshwar v Riknath, 

to give evidence and has not been called upon to’^anne summoned is not required 

R. A1929 A 8501. The jurisdiction under s 32 aTd Or Tfi “ ‘’“‘e V 

dependent upon issuing of a proclamation or an order nf ,0 ^ impose fine is not 

V .. A1951 A 415, The anti.hesis that s 32 clrawrbetwtn““'‘S^^^^^^^ 
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to appear in response to a summons under s 27 carries no penalty in the strict sense while 
disregard of summons under s 30 may entail punishment [Sansram v Election &c, A1955 
SC 425: 1955, 2 SCR 1]. Where a party desires to examine his opponent as a witness, 
the proper procedure is to issue summons under s32 and Or 16 rlO [Suryanatayanaraiu 
V Appanna, A1959 AP 6451. 

Judgment and Decree 


33. Judgment and decree.—The Court, after the case has been heard, shall 
pronounce judgment, and on such judgment a decree shall follow. 

Notes. Judgment and decree (Or 20). Judgment in appeal (Or 41 rr 30, 21). A 
decree must automatically follow judgment and court cannot stop preparation of decree 
until payment of deficit court-fee [Kedar v Chandra, A1932 P 228; Md v Mahabir, A1942 
P 410; see Srirama v S, A194I M 929; Vasanti v Suryaprasad, A1969 G 152]. When a 
common judgment is passed in two suits it is necessary to draw up separate decrees [Amu 
Singh V Kula Singh, A1965 Man 24]. It is no part of the duty of a litigant to remind 
the court or its office about its obligation to draw up a decree [Jagatdhish v Jawaharlal, 
A1961 SC 832; see notes to Or 41 rlj. Decree cannot be passed until production of 
succession certificate [Roiarom v Malan, 57 IC 650]. When the adjudication made is a 
“decree”, omission or refusal to draw up a decree would not negative the right to prefer 
an appeal [Manohar v Nanak. 52 IC 479; Kamini v Pramatha, 19 CWN 755, 757; Debendra 
V Hrishipada, A1956 As 120; see ante p 7]. 

Interest 


34. Interest.—U) Where and in so far as a decree is for the payment of 
money, the Court may, in the decree, order interest at such rate as the Court 
deems reasonable to be paid on the principal sum adjudged, from the date oi 
the suit to the date of the decree, in addition to any interest adjudged on such 
principal sum for any period prior to the institution of the suit, ^[with further 
interest at such rate not exceeding six per cent per annum as the Court deems 
reasonable on such principal sum], from the date of the decree to the date of 

payment, or to such earlier date as the Court thinks fit. 

(2) Where such a decree is silent with respect to the payment of further 
interest ^[on such principal sum] from the date of the decree to the date of 
payment or other earlier date, the Court shall be deemed to have refused such 
interest, and a separate suit therefor shall not lie. 

Bangladesh & Pakistan: For words inside brakets marked 1 and 2 read words in 
fns 1 and 2. 

Scope and Application. Interest prior to suit {ie interest which is a part of the 
claim in the suit), is a matter of substantive law and does not 

[Crewdson v Ganesh 32 CLJ 329; Joseph v Union, AI957 Ker 3] which deals with—(/) 
Interest on the principal sum adjudged from date of suit to date of decree, ic interest 
pendente life; (2)further interest on the principal sum at a rate not exceeding six per cent 
per annum from date of decree to date of realisation or other earlier date fixed, le 
post decree. Before the amendment by Act 66 of 1956, the court had power to award 
interest on the agreegate of the principal and the other sums. The maximum interest 
awardable under s34(l) is 6%. In proper cases the court has discretion to award a lesser 
rate [Beekamchand v Subbaraju, 1960, 1 And WR 397 ] Interest is an integral part of 
mesne profits [Narayanadasjee V Board of Trustees, AI965 SC 1231. see notes to Or 
20 r 12]. 


The section applies only to ^^decree for payment of money . Money is not confined 
to ascertained sum and includes unliquidated damages v Gokul A1926 

M 1021; Bhagwant v Ganga, A1940 B 369]; Hiranandam v BED Mfg Co, A1969 B 373, 
Vinod V Ved, A1970 MP 172]. As a result of the Life Insurance Corporation Act the 
We business of the National Insurance Company stood transferred and vested m LIC and 
the former became entitled to compensation. Delay in entitled 

Reformer to claim interest [National Ins Co v LIC. AI963 SC 1171]. Nor is this section 
confined to decrees simpliciter for money in which no other relief is granted [N^flacanda 

Oopal, A1966 K 192 FB]. 



1. Subs for “with further interest at such rate as the Court deems reasonable on 
agreegate sum so adjudged” by C P Code (Am) Act 66 of 1956. 

2. Subs for “on such aggregate sum as aforesaid by 
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S 34 applies to mortgage decrees and new Or 34 rll only gives effect to previous 
decisions [Kustitn v Debi, 40 CWN 328 PC; see notes to Or 34 rll]. Interest on costs 
[s35(J)]. There is no analogy between interest awarded under this section and mesne 
profits [Dwarka v D,^vcndra, 33 C I232J. This section has no application to proceedings 
under the Land Acquisition Act s 34 of which peremptorily provides for interest [5 v 
Mamnohan. A1966 MP 270]. S 34 does not apply where the court is acting under Or 20 
rll [Gordhandas V Valmji, A1967 G 276]. 

A creditor is entitled to pendente lite and future interest unless there are reasons for 
depriving him of it [Thakur v Amolak, A1963 Raj 93]. Interest can be awarded in a 
suit for compensation under Fatal Accidents Act [Koder v Thatchamma, A1970 K 241]. 
Where decree awards interest but no rate is fixed, executing court cannot fix reasonable 
rate [Ramaswami v Venkatarama, A1951 M 409]. 

Interest from Date of Suit to Decree. The award of interest from date of suit 
to date of decree is entirely discretionary [Ponnah v Nihal, 26 CWN 737: A1922 PC 46; 
Peary v Norendra. 9 CWN 421; Jaipobind v Lachmi, 1940 FCR 61; AI940 FC 20; 
Mojoo V Ganga Dhat\ A1969 SC 600], and the discretion is not excluded even if there 
was an agreement that interest should run up to realisation [Magniram v Dhowtal, 12 C 
569; V Fatima, 18 C 164 PC]; nor is it excluded even if no interest is claimed in the 

plaint {Yadaorao v Ramrao. A1943 N 240; Chatrabhu} v Ambar, 55 B 657; Rnpkishore v 
Kesharimal, ILR 9 Raj 938; Rooplal v Union, A1971 J & K 22]. 

But the discretion should be exercised on sound principles [Sara}ti v Saroda, 23 CWN 
336, Abdul Hussain v Seth Fazal, 1957 Bom 529]. Interest at contract rate may be 
allowed if not inequitable \Orde v Skinner, 3 A 91 PC; Artmachala v Govinda, 1931 MWN 
1226]. The rate of interest is entirely discretionary even if there was any agreement 
V Ganga. 47 CWN 113 PC]. When interest from date of suit has been refused, 
a higher court will as a rule not interfere {Sourendra v Hari Pd, 52 lA 418: 30 CWN 482* 
A1925 PC 280; Hiralal v Narsilal, 37 B 326 PC]. 

In a suit for dissolution of partnership and accounts ordinarily interest should run 
dI^ n found due from the date of final decree [Suleman v Abdul Latif 58 C 208 

PC; Polla V Bandara. A1948 M 231]; but where suit is brought after dissolution! in proper 

allowed from an earlier period [Hakim v Gangaram, 69 IA 172; 
A1942 PC 61; Swaminatha v Nagalingam^ A1952 M 769]. Where defendant had use of 
par^tnership money, he should pay interest from date of suit [Udhavli v Bapudas. AI950 

date *of Trrl payment. The grant of interest from 

e of decree to date of payment is also discretionary [Umesh v Fatima, 18 C 164 PCs 

u Lachmi. A1940 FC 20] but as provided 

sum and at a rate^Lf awarded on the principal sum only (and not the aggregate 

Where intr^t ic . P^r annum [Biilu &c v Koliah. A1962 M 301], 

[Amhi r A mentioned, it should be 6% 

of suit is no cronn I f ^ *'’at interest at 9% has been awarded prior to date 

IChandmal v ?!//,., A^orY mentioned 

be given bv amendirii. d i ^ Yi/' judgment does not award interest, it cannot 

deefY is not Throe K v Sheo. 15 A 121], Power to allow interest after 

915] When a dTHTrl*’^ VY’ Lender’s Act [Pnrna v Kshiroda. 46 CWN 

p.r,y h., i,,,, V * 

Where defendant deposits decretal amount into court with a prayer that it should 
not be paid out during appeal and Official Assignee decree-holder takes the money, future 
interests cannot be allowed {Trojan cC: Co v Nacapna 1953 SCR 789* AlO^^ SC 

Where plaintilT fails to ask for rectification of an Trror in the decrc' intreS S only 
A%68 °Tk 85]"' amendment till date of realisation [J & K Bank v Maiik Clildam, 

Sub-sec (2). Under sub-s (2) where a decree is silent as to payment of further 

a.separate suit for interest is barred [Ahdul Satlar v Umraobai. 
A1928 N 115], The opinion has been expressed in a case that there may be a suit for 
damages for detention of the decretal amount INaresh v Krishna, 53 C 421 Sub-sec f2l 
IS applicable to a decree for future maintenance \Diirga v Rajendra, A1938 M 522] 

Interest on Mesne Profits. See notes to Or 20 rl2. 

Interest by Arbitrator, An arbitrator is not a “court" within the meanina of tha 
Code nor docs the Code apply to arbitrators and so he cannot allow interest aftw s^t *on 
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the analogy of s 34—when can interest be allowed under the Interest Act^ 1939 [Thawardas 

V Union, A1955 SC 418]. It is doubtful whether it can be contended from this that in no 
case can the arbitrator award interest [Nachiappa v Subramaniam, AI960 SC 307, 320; 
Satinder v Umrao^ A1961 SC 908, 916]. He can award pendente life interest through 
s 34 does not apply when it is an implied term of reference in suit that the arbitrator would 
decide this dispute according to law and give such relief with regard to pendente lite 
interest as court could give if it decided the dispute [Firm Madanlal v Hiikiimchand Jute 
Mills, A1967 SC 1030]. If the question of interest has been referred to the arbitrator he 
has the authority to grant interest from date of award to date of decree [Union v Bungo 
Steel Furniture, A1967 SC 1032]. Even under the Arbitration Act the arbitrator cannot 
award any interest unless the question of interest is also referred to him [Union v Ramdas 
Oil Mills, A1968 P 352]. It has been held, however, that the arbitrator has power to 
award interest under s6I Sale of Goods Act [Ram Bahadur v Sriram, A1968 B 35]. 

Interest Prior to Suit. As already stated this section is not concerned with interest 
prior to suit. It is generally regulated by contract and the court ordinarily allows interest 
at the stipulated rate unless the rate is excessive or the bargain unconscionable (see s 74 
Contract Act, the Usurious Loans Act and the Money Lenders’ Acts in the various States). 
Interest prior to the date of suit may be awarded—</) if there is any agreement to pay 
interest at a fixed rate, or (ii) it is payable by usage of trade having the force of law, or 
(m) under the provisions of any substantive law [B N Rly v Ruttanji, 65 lA 66: A1938 
PC 67; Vithal Dass v Rup Chand, A1967 SC 188; Mahabir v Durga, A1961 SC 991; 
Firm Gopal v Firm Hazari, A1967 MP 37; Suganchand v Balchand. A1957 Raj 89; 
Lakshmi Narayan v Union, A1958 P 489]. Interest can be allowed under s 80 N I Act 
when a pronote or a bill does not specify any interest. Interest may also be allowed if 
there is any mercantile usage to that effect [Juggomohan v Koisree, 9 MIA 256, 266]. 
Interest on damages for any period prior to suit cannot be allowed [Domn v Seth Bhikrai 
AI957 P 586; Vinod v Ved, A1970 MP 172]. 

The Interest Act (32 of 1839) enables the award of interest if interest if there is a certain 
debt or sum payable at a certain time or otherwise by virtue of some written contract and 
there has been a demand in writing [Thawardas v Union, A1955 SC 468; Union v Watkins 
Mayor, AI966 SC 275; Vithal Dass v Rup Chand, A1967 SC 188; see Surya v Pratap, 
26 C 955; Subramania v 5, 31 M 250]. Interest prior to suit cannot be allowed when there 
has been no demand prior to suit [Commrs v Kapur, A1942 P 417]. 

It is well-settled that interest as damages cannot be awarded in the absence of any 
usage or contract, express or implied, or of any provision of law to justify the award of 
interest [Mahabir v Durga. A196I SC 990; Union v Rallia Ram. A1963 SC 1685; Union 

V Watkins Mayor & Co, AI966 SC 275; Union v WP Factories. A1966 SC 395]. 

Cases in which in the absence of any agreement interest has been allowed by way 
of damages for mere detention of payment [eg Khetra v Aswini. 22 CWN 488; Mo.hamaya 

V Ram. 15 CLJ 684; Basanta v Puma, 30 CWN 64n; Md v Hamida. 42 M 661] cannot 

be regarded as good law, for the broad rule must not be lost sight of that right to interest 
depends upon contract express or implied or on some statute or rule of law allowing it 

[Kalyan v Maqbul, 40 A 497: 22 CWN 866 PC; B N Rly v Ruttanji, A1938 PC 67: 65 

lA 66; Ramlal v Harihar, A1955 P 254; Gangji <£c v Bheradan, ILR 1960 Cut 600; 
Kirpal v Jiwan, A1927 L 287]. Court has therefore no power to award interest merely 
because payment of money due is withheld [Dt Council v Daulat, A1941 N 273; Trivembai 

V Leelabai, A1955 N 170; Prosonnomoyi v Gopal, 31 CLJ 348; Shyan Lai v S A1968 
A 139]. 

In a case it has been held that if interest is to be allowed as damages for detention 
of payment, actual damages must be proved [Ramnath v Hiralal, 93 IC 647 (C)]. The 

only ground upon which interest can be claimed when liabality for sum is established 

is to be found either in s73 ill («) Contract Act or Interest Act [Jwola v Hoti, 79 IC 
1049;Lfl/man V Chintamani, 41 A 254; Nathu v Ghansham, 41 A 259]. Where plaintiff 
is entitled to compensation under s 70 Contract Act for goods supplied he is entitled to 
interest at 6% from one month after the date of supply till institution of the suit and at 
the same rate till the date of payment [Pilloo v Mun Corpn, A1970 SC 1201]. 

Rule of Damdupat. Under the old Hindu law rule of damdupat where the parties 
are Hindus interest exceeding the principal is not allowable The rule applies in the 
Bombay presidency [AH Saheb v Shabji, 21 B 35; Damood v Vallubha, 18 B 227]; 
Sind [Karam v Balchand, 2 SLR 10]; Berar [Ram v Radha, 10 NLR 91] in the presidency 
town of Calcutta \N'abin v Ramesh, 14 C 781; Lai Behary v Thacomonee, 23 C 899] in 
Onssa [OffI Liquidator v Ramaniklal, A1967 Or 169]. The rule applies also to mortgage 
suit [Nabin v Ramesh, 14 C 781; Kunja v Narsamba, 20 CWN 110; Jecwanbhai v 
Manohar, 35 B 199; Gopal v Gangaram, 20 B 721— contra; Onahini v Venkataramanjulu, 
26 M 662], The rule ceases to operate after the date of suit [Dhondshet v Ravji, 22 B 

S-CPC 6 
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86]. The rule of damdupiit is exhausted when the matter passes into Judgment. Court 
can allow the plaintiff interest after the date fixed for redemption even though the amount 
ultimately recovered in execution exceeds principal [Dfividas v Yeotmal &c, A1956 N 239]. 

Costs 

35. Costs—U) Subject to such conditions and limitations as may be 
prescribed, and to the provisions of any law for the time being in force, the 
costs of and incident to all suits shall be in the di scretion of the Co urt, and 
the Court shall have full power to determine by whoni or out of what property 
and to what extent such costs are to be paid, and to give all necessary directions 
for the purposes aforesaid. The fact that the Court has no jurisdiction to try 
the suit shall be no bar to the exercise of such powers. 

(2) Where the Court directs that any costs shall not follow the event, the 
Court shall state its reasons in writing. 

\3) * * * 

Bangladfsh & Pakistan: Read sub*s(i) as in fn 1. 

Principle and Scope. (See RSC Or 65 rl). Subject to the provisions in the 
Code or in any other law, the costs are entirely in the discretion of the court. The 
discretion though very wide must be exercised judicially (see ante p 3 "Discretion’'). 
Discretion to award costs cannot be taken away by agreement between the parties that 
costs should be awarded in a particular manner [Daivoodbhai v Shaikhali, A1953 B 445], 

S 35 confers a wide discretion on the court in the matter of costs, but such discretion 
must be used judicially and not by caprice \Naromma v Kotamma, 1965, 1 And WR 
433]. A direction regarding costs does not always depend on who wins and who loses 
in the end. The view of the judge on the equity and the tragedy on the human side, 
on the moral as well as the legal merits, on the conduct of the parties before and during 
the litigation and other like intangible factors have a play in shaping the judicial verdict 
regarding costs \A Yousuf v Sowrammn, A197I K 261]. When a party successfully 
enforces a legal right and in no way misconducts himself he is entitled to costs as of 
bright {Cooper v Whit/inpham, 1880. 15 CD 501; Civil Service &C v G S N Co, 1903, 2 
KB 756 CA; Sec Mahindra v /I.yh’/u*. 48 C 427]. Costs should not be paid to advocate 
appearing amicus curiae {Hirjihhoy v State, AI953 B 228]. It is in the discretion of 
the court to depart from the general principle as to costs where the circumstances 
of the particular case require it. It is usual to record reasons in such cases. 

The discretion vested in s 35 covers also cases of guardian and next friend since 
the court is empowered to determine by whom the costs are to be paid [Satyanarayana 
V Ramolakshmamma. A1959 AP 662]. 

One defendant claiming separate set of costs on the ground that trial was undertaken 
by him is not entitled to it [Nallaya v Anpaiyammal A1964 M 260]. 

'Prescribed means the rules and forms contained in the first schedule or 
made under s 122 or s 125 {Nandlal v Japdeo, AI962 P 36]. 

‘ Such Conditions and Limitations’^ The following rules contain limitations regarding 
costs;—Costs of interrogatories (Or II r 3); Non-service of notice to admit documents 
(Or 12 rr2, 4); Costs of affidavit (Or 19 r3); Set off of costs [Or 20 rr6(3). 19]; 
Decree-holder’s purchase without permission [Or 21 r72(.?)]; Suit by or against minor 
[Or 32 r4(4)]; Liability of minor's pleader to pay costs (Or 32 rr 2, 5); Withdrawal of 

suit without permission [Or 23 r !(.?)]; Costs on payment into court (Or 24 r4); Suit 

involving interpretation of Constitution (Or 27-A r3); Costs of next friends and guardians 
(Or 32 rr 4, 5); Costs in pauper suit (Or 33 rr 10. 11, 16); Interpleader suits (Or 35 r 3); 
Costs in mortgage suits [Or 34 r 10; Chidambaram v Jtumusu'umi, A1939 M 654]. 

"Provisions of Any Law '—cq s 22 Presy S C C Act; s 27 Land A Act; s 4Q 
Administrator-General's Act; s49 T P Act &c. 

Costs of And Incident to All Suits”. The awarding of costs is fully discretionary, 
but the discretion must be exercised on judicial principles and not arbitrarily [J^/ingohn/l 
vMd Alt. 1 CWN 647: fluU v Pauli, 24 CWN 352; Ralliram V G-G, 48 CWN 554]. 
The discretion is very wide and is to be exercised with special reference to all the 
circumstances of the case including the conduct of the parties during as well as antecedent 
to the litigation [Upendra v Biseswar. 29 CWN 296; Sukumari v Gopi, 43 C 190; 
Naramma v Kotamma, A 1966 AP 28]. Heavy costs were awarded against a party for 

reproduced below was omitted by C P Code (Am) Act 66 of 1956:— 

(d) I he Court may give interest on costs at any rate not exceedinc six oer cent oer 

annum, and such interest shall be added to the costs and shall be recoverable a^such” 
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improperly obtaining a rule [Kimja v Dina, 15 CLJ 162]. When both sides seemed to 
avoid trying the real question [Port of London v Cairn Lii^e, 1913, 82 LJKB 340] or 
both took unreasonable views as to their right [Pettey v Parsons, 1914, 2 Ch 653] no 

costs were allowed to either. Where respondent’s attitude was not bona fide, the main 

pleas taken by him were rejected by the court and the ground on which he succeeded 
was taken for the first time in appeal, parties were directed to bear their own costs 
throughout [Keshavlal v Lalbhoi. 1959 SCR 213: A1958 SC 512]. Where the claim was 
highly exaggerated and the bulk of the claimant’s evidence was not accepted he would 
not be entitled to costs although the compensation awarded after Land Acquisition was 
substatianlly enhanced [Chaturbhuj v Collr of Raigarh, A1969 ‘SC 255]. Parties were 
directed to bear their own costs where the claim was partly reduced [Mnthia \ Shanmiigham, 

A1969 SC 552]. Although an election petition is dismissed prevarications of the returned 

candidate precludes him from getting costs [Jashbhai v Anverbeg, A1969 SC 586]. 

The discretion extends not only to the question which party is to pay costs or in 
what proportion, but also to whether a particular item should be allowed and if so for 
what sum [Kameshy^^ar v Nebi, A1945 P 184]. When a ruling alters the legal position after 
filing of appeal, appeal should be dismissed without costs [Ramaswami v Venkataswani, 
AI920 M 567; see Subramania v Moniom, A195I M 48], or when a conflict between 
PC and FC ruling makes a case fit for argument, costs should not be allowed [Om 
Prakash v UP, A1951 A 205]. Where both parties are justified in raising legal pleas, 
parties should bear their own costs [Poonja & Co v Ro.manlal <Sc Co, A1960 B 532]. 
Where the controversy arose because of ambiguity in the statute it is a fit case for the 
parties to bear their own costs [Santokchand v Bhusaval. A1966 SC 1358]. Successful 

defendant should not be deprived of his costs because his plea was technical [Sakha 
Begum V Hazi Abdul, A1963 M 97]. 

result” did not in any manner fetter the discretion of the trial 
court IGodavarthi v Lakshmidevamma 39 M 476; Horil v Rewa A1964 P 161] 

“Costs shall follow the event”, ie the result. The general rule is that the successful 
----party IS entitled to costs unless he is guilty of misconduct, negligence or omission or 
^less there IS some other cause for not allowing costs [Ghansham v Morba 18 B 474* 

Radheshwar v Manritp, 12 IA 20, 31; Swaminathan 

V 0^ Receive), AI957 SC 577: 1957 SCJ 501; Yeshwaftt v Genajee, A1932 B 127* 
Bhubaneswari v Nilcomul, 12 C 18 PC; Wood v Spain, A1953 M 313]. The fact that 
^e parties were related does not affect this rule [Haribiix v Subhakaran, A1965 Or 2111 
Ihe meaning of the expression “costs shall abide the event” is that the successful nartv 
mus get the costs. Where the order is that “costs shall abide the resuh^ the wh2 

tTaHow n"r ‘^is Way that not only has the court discretion 

n .n ■ f f disallow the general costs of the action but also to allow or disallow costs 

m an interlocutory application or appeal from preliminary question. The two expressions 

do not mean the same thing [Hardawari v Vidyasagar, A1956 Pepsu 1031 When a 

needlessly protracted by a successful litigant, he should be refused 

12^7; aTwI Pc'^289] ^ '' ^58 IA 381 : 35 CWN 

“incident to all suits” not only includes costs from the institution of the suit 

tL suit burnl'n"’ costs incurred by a party before the institution of 

4fl ‘ connected with the suit [Sermal Daimia v Mamndra. 

the^S^ ‘-Costs t"" h"] ®PP>i«‘ions &c made during 

hn. ^ successful party is to get costs 

do not °"‘y ‘•'“t the order as to costs is to await the final deefsion and 

cause” h i discretion of the court [Peria v Uikshmi, 39 M 426]. “Costs in the 

V bL "I y 25 B 230-<ontra: American T Co 

/oa6 7 CLR°’H41 ® [Mednn v Gohd, 10 MIA 563; Leckh v 

ef “"y application should be made when the application is disposed 

of [Binoda v Kali, 22 C 387] A general order for costs in the suit does not displace 
a specific order for costs on an application [Radha v Ram. 9 C 797 PC: see American 

pinst separate defendants costs should be awarded to or against each defendant in 

plaintiffs claims falling or succeeding against him [Udmiram v Balramdas 

The discretionary power as to costs when judically exercised cannot be interfered 
with in appeal [Kunja v Hara, 46 CWN 947; Secy of S v Malraju, A1940 M 620* 
Raghava y Ponmtswami. AI940 M 519; Kimdan v Kiishal, A1937 M 159] unless some 
settled principle of law has been infringed [Satya v Paramkiisam, A1935 M 342; Musi 

^ AI934 A 434; Rama v Soorya, A1933 M 224; Ralliaram v G-G, 48 CWN 

554], or when the court comes to a different conclusion on the facts on which the court 



( 84 ) 


C P CODE 


§ 35 


below exercised discretion [Ramaswamy v Vallabha^ AI953 M 833]. Costs disallowed 
to defendant on the ground of unnecessary cross-examination was not disturbed in appeal 
iVnited Bank v N S Bank, A1962 C 325]. 

“Suit dismissed with costs'* means that the plaintiff is to pay costs of all the defendants, 
ic two or more sets if separate costs have been incurred. It cannot be read as meaning 
that one set of pleaders' fees should be taxed in all cases [Kashinath v Anant, A1942 B 
284]. Whether separate costs can be awarded to several plaintiffs [Seedat v Mariam, 
A1939 R 108]. Diet money paid to witnesses not examined can be included in costs 
[Pnran v Parmeshn, A1940 L 182]. If the award contains no provision respecting fees 
of arbitrators, court can award fees under s 35 [Takhitram v Kishin, A1940 S 190]. 

Fact that plaintiff refused tender of part payment [Ismailbhai v Adam, 42 CWN 
1023], or that notice of demand was not served on defendant before suit [Allah v Sana, 
A1942 A 331] docs not affect the question of costs. Government should not bo allowed 
costs when made a party on its own request (47 PLR 259). w ^ 

Decree for costs against trustee should state clearly whether they are payable 
personally or out of estate [Ran,qaswomy y M U C Bank Ld, AI949 M 789]. Trustees 
are liable personally if decrees do not specify that costs are payable out of estate 
IPanchakshari v Venkata, 58 M 160; Munnnswami v Kandaswami, 67 MLJ 787]. 

Costs in probate proceedings when legatee seeks to establish a will [Kanaka v 
Unnamalai, A194I M 502]. Usually an intervener is not entitled to costs [Meghrai v 
Allah. 46 CWN 61 FC]. Main principles which should guide the court in determining 
that costs in a probate suit arc not to follow the event stated [Le Due v Veness, 1958, 
WLR 707]. When plaintiff is ordered to pay stamp duty and penalty of an unstamped 
document he may be awarded the costs [Laknmi &c v N L Lodging, A1945 N 178, Costs 
in contempt etise^lTarafatullah v Maitra, A1952 C 919]. Costs in partition suits [5n/ya 
V S. 10 CLJ 503, 516; Uarey v Hari, 40 CWN 1237; Makhan v 5«5/ja/na, A1953 C 164]. 

A court of equal jurisdiction returning a plaint for presentation to the proper court 
has no power to direct the latter court to pass order regarding CQ§ts. It should itself 
pass that order [Gopala v Suhha, A1945 M 168]. Where a court when returning a plaint 
for presentation to the proper court ordered that the court having jurisdiction may consider 
the question of awarding costs to the defendant—held that the court had jurisdiction to 
pass such order [Krishna v Sarla, A1960 A 529]. Court returning plaint for presentation 
to proper court can grant costs against the plaintiff but cannot make such payment a 
condition precedent [Kesavalu v Venketarama, A1942 M 35]. A court returning a plaint 
for presentation to superior court cannot order that '‘costs will be costs in the cause** 
\Kankanadi &c v ThanUippa, A1946 M 345]. 

Court may in exceptional cases award costs even against strangers to the suit, 
provided he is given an opportunity of being heard [Chandra v Manohar, AI942 A 233 
FBJ. Strangers who use the name of another as plaintiff or use it as a blind for himself 
or even a successful defendant may be made liable for costs when their conduct amounts 
to abuse of process of court [Ketokey v Sarat, 21 CWN 826; Prakash v Radha, 50 
CWN 296, Sree Sree v Kanta. 50 CWN 14]. , If some of the parties interested in the 
litigation choose to be impleaded as defendants but set up one having a right similar 
to theirs as a plaintiff in the hope that if the litigation proves successful they shall have 
AD the decree they can be made liable for costs [Naramma v Kotamma, A1966 

AP 28). Where in an application for amendment of written statement the plaintiff takes 
a recalcitrant attitude and protracts the litigation it would in the fitness of things that 

A allowed and plainlifT is saddled with costs \Ainllia v Nilnkanlha, 


. Supreme Court is allowed but the appellant had not appeared 

efore the High Court to assist the court there will be no order as to costs to the appeal 
in Supreme Court IS Sanyal v Gian Cliaiul. AI968 SC 438]. 

Sub-sec (2). When the court thinks that costs should not follow the event reason 
should be recorded \Bhhnn v Mazhrnl. A1928 O 224; Ram v Slmnivas, A1925 B 527; 

cat wkhLt dlnT"' 'P circumstances of the 

7131 'S not a sufTicient compliance {Rajabapayya v Basavayya, A1942 M 

cSpensa”fon'4?ot'a s cntUled to sonK 

P IS not a siifTicicnt iccording of reasons fSiiwiinm v Vccrasii, A1943 M 286], 

award, vf'fnth?’’i ‘*ocs not provide for interest on costs it cannot be 

AI 97 I C til ‘when T‘ ''‘'‘''‘'‘'“c such award [Janaki v Sambim 

Separate Suit. When a court refuses costs v Ajndhia, 8 A 452; Kadir 
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V Salig, 9 A 474; Habir v Mahadu, 2 B 360; Kankanadi dic V Thaniappa, sup], or 
where no costs are awarded a separate suit for it does not lie [Abdulla v Maugal, A1932 
L 257; Bhubanjoy v Jinnat, 1 DR 99]. 

Costs Against Pleader. A pleader may in certain cases be made liable for costs 
of minor (Or 32 rr 2, 5). S 35 covers cases when the act of a legal pracititioner comes 
within “misconduct” within the Legal P Act. A pleader may be made liable for costs 
in respect of an application for review on grounds wholly untenable [Sripal v Maharraj, 
A1942 O 279]. The jurisdiction of the court over practitioers as officers of the court 
extends to the making of order f:)r payment of their clients’ costs or the costs of both 

parties in the case of misconduct or default or negligence [Myers v Elman, A1940 

AC 282]. 

An advocate who appeared under art 32 Constn without consulting the parties was 
ordered to pay costs personally [Vidya Vt^rmci v Shiv Narayan, A1956 SC 108: 1955, 2 
SCR 983]. 

Appeal on Question of Costs. An appeal is incompetent on the question of costs 
where no principle is involved or where the discretion has been properly execised [Hill v 
Peel. 1870 LR 5 CP 172, 181; Langley v D’Arcy, 54 B 62; Umcsh v Bibliuti, 47 C 67]. 
There should be interference when some injustice is involved to the party aggrieved 
[Mahindra V Chander, A1957 P 79]. 

An appeal lies for costs awarded when —{[X a matter of principle is involved [5ecy 

of S V Marjum, 11 C 359; Dildar v BhawanTT^^ C 878; Kam^shwar v Ncbi. A1945 P 

184; Prakash v Radha, 50 CWN 296; Krishnashwari v Ramesh, A1965 A 228; Om Swarup 

V Giir, A1965 Pu 367]; ^ the order proceeds upon a misapprehension of fact or 

law [Ranchordas v Bai, 16^8 676; Suddasuk v Ram, 17 C 620; Radhey v Bihari, 40 A 
558; Justain v Pauli, 24 CWN 352]; (|I there has been no real exercise of discretion 
[Moshingan v Mozari. 12 C 271; Radhey v Behari, 40 A 558; Naroyana v Gopalarcddi, 
A1950 M 36; Lalmani v Chintamani. 41 A 254; Venkata Siiryasubba v Vasiidcvasastry, 
A1956 AP 113] or the order is erroneous in law and improper [Ranchordas v Bai, sup]. 
The High Court will interfere when the discretion has been exercised arbitrarily and 
capriciously by disallowing all costs of the plaintiff without any reason [Bacha v 

Alagappan, A1959 M 12]. Second appeal lies when a question of law or principle is 

involved [Daulat v Durga, 12 A 333; Banwari v Drupnath, 12 C 179; Fateh v Manj, 
AI934 L 739; Musi Imran v Collr, A1934 A 701]. Where the court foregets the question 
of costs and exercises no discretion, the appellate court will interfere [H^mandas v 

Bakhsha, A1943 S 185]. 

If the order for costs is given in an “appealable order” (as distinguished from a 
“decree”) appeal lies from that part of order which relates to costs [Bo.lkishen v 

Luchmeeput, 8 C 91; Shib v Sheo. 44 A 209] but no second appeal lies from an order 
as to costs in an appealable order for no second appeal lies under s 104(2) from an 
order passed in appeal under s 104(7). As no appeal lies from a non-appealablc order 
it follows that there can be no appeal from a direction as to costs in such order. 

If in the courts below wrong principles have been applied or there is some error 
of law in awarding costs, then the High Court can interfere in second appeal [Purzhakkrat 

V Ckeriath, AI940 M 589]. 

High Court. An order of a single judge as to costs is a “judgment” within Cl 15 
of Letters Patent and is appealable as such [Kulasekara v Jagadambal, 42 M 352 FB 
{Saravana v Rajagopala, 17 MLJ 569 overruled); so also an order without an order as 
to costs [Aspee Ld v Dahanukar, 55 Bom LR 614]; see notes on cl 15 Letters Patent, 
post]. Solicitor’s costs awarded by Chamber Judge can be executed as decree Lien on 

costs [Basudeo v Vachha & Co, A1955 B 126]. 

Discretion of taxing officer and interference by court [Byramji v Prov, A1942 B 
312; Nimai v Brojendra. 40 CWN 577; Gorakhram v Perozshah, A1933 B 142; Ramjash 

V Orr Dignam & Co, 35 CWN 993]. 

35A. Compensatory costs in respect of false or vemtious claims or defences, 
—(i) If in any suit or other proceeding, ^[including an execution proceeding but 
excluding an appeal], any party objects to the claim or defence on the ground 
that the claim or defence or any part of it is, as against the objector, false or 
vexatious to the knowledge of the party by whom it has been put forward, and 
if thereafter, as against the objector, such claim or defence is disallowed, 
abandoned or withdrawn in whole or in part, the Court, ^[if it so thinks fit]. 


1. Subs for “not being an appeal” by C P Code (Am) Act 66 of 1956. 

. 2. Subs for “if the objection has been taken at the earliest opportunity and if it is 
satisfied of the justice thereof” by ibid. 
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may. after recording its reasons for holding such claim or defence to be false or 
vexatious, make an order for the payment to the objector, by the party by 
whom such claim or defence has been put forward, of costs by way of 
compensation. 

(2) No Court shall make any such order for the payment of an amount 
exceeding one thousand rupees or exceeding the limits of its pecuniary jurisdic¬ 
tion, whichever amount is less: 

Provided that where the pecuniary limits of the jurisdiction of any Court 
exercising the jurisdiction of a Court of Small Causes under the Provincial Small 
Cause Courts Act, 1887, ^for under a corresponding law in force in *[any part 
of India to which the said Act does not extend]], and not being a Court consti¬ 
tuted 'funder such Act or law], are less than two hundred and fifty rupees, 
the High Court may empower such Court to award as costs under this section 
any amount not exceeding two hundred and fifty rupees and not exceeding 
those limits by more than one hundred rupees: 

Provided, further, that the High Court may limit the amount which any 
Court or class of Courts is empowered to award as costs under this section, 
u person against whom an order has been made under this section 

shall, by reason thereof, be exempted from any criminal liability in respect 
of any claim or defence made by him. 

W The amount of any compensation awarded under this section in respect 
of a false or vexatious claim or defence shall be taken into account in any 
subsequent suit for damages or compensation in respect of such claim or defence. 

Uttar Pradlsh.— Sub-s(/) has been substituted by U P Act 24 of 1954 bv the 
tollowing: ^ 

(/) If in any suit or other proceeding, including proceedings in execution, but not 
being an appeal or revision, the court finds that the claim or defence or any part thereof 
IS pise or vexaUous to the knowledge of the party by whom it has been put forward 
and If such claim or defence or such part is disallowed, abandoned or withdrawn in 

‘k recording its reasons for holding such claim or 

dpence to be false or vexatious, make an order for the payment to the successful party of 

costs by way of compensation irrespective of the decision on other issues in the case”, 
bee the later amendment of sub-s (/) by Central Act. 66 of 1956. 

in inside brackets marked 1. 2 and 5 read words 

rns 1 , 2 (p 85) and 5 and onut words inside brackets marked 3 and 4. 

Scope and Application. Section inserted by s2 C P Code (Am) Act 9 of 1922 

in any province by the Provincial 

UP P? n h brought into force in Bombay, Bengal, 

U .Punjab. Bihar, CP, Assam, Orissa and Madras Cf s 95 post and s 250 Cr P Code. 

rwN rs'si 1° “ docs not apply to “Revision” [Cohen v Sirdar, 42 

C 658|. Beforc_amrdmg costs court has to satisfy itself that—(1) the claim was 

it and of the plaintiff; (2) that interests of justice require 

1 / 1 / • °'’J=<;‘'on was put forward by the defendant at the earliest opportunity 

[Varadaraialn v Lakshmwarayana, 1949, 2 MLJ 744; Pedaransasnami v Stall A1953 

fovour ’ on "S"^al of^r"' "’‘''V for judgment in his 

costs under s 3S A a/ ^ a'^o ask for penal 

costs under s 35 A |M(/ Abubaker v Md Mohidden, 1955. 1 MU 4611 No nower to 

oIdingT%ltfofi:‘fence'’M r^sons le r«o" d^" for 

V V~t At943 M I ''""atious to the knowledge of the party I5iv«r/iam 

r ^ 3 M 286J. In a suit on a forged document the Court in 

Ap'"^399] "costsTndcrtLs'^sc defendant [Venkataswami v Lakshminarayana, A1957 
J949 All 135? nor ^n^A/i^ i . " compensatory and not penal iCo.vn Pd v Ramii, 

V Gopalakrhhnayva AI967'°Nlys ^Cos7^"*ii*° ''ligation [5ri Krishnapiir Mult 

any suit for damaces in L ^ ^ ‘aken into account in 

p 248]. ^ vexatious claim [Bachcha v Deo Sunden A1968 

instigates ^and^ ^uppor^s'^a sub-sec (/) includes a person who 


I^ns by s7 of Act 2 of 1951 . 

Subs for “a Part B 'State” by AL No 2 of 1956 
Subs for under that Act” by s 7 of Act 2 of 


1951. 
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of the plaintiff and propensity to file suits cannot be taken into consideration [Gummalapura 
V Setra. A1952 M 609]. 

S 35-A applies to a next friend of a minor plaintiff as well as to a plaintiff or 
defendant [Meenakshi v Ayyam, A1944 M 81; Rajkumar v Mangal, 52 A 907]. Plaintiff’s 
conduct may amount to ‘abandonment’ and compensation can be ordered when dismissing 
his suit under Or 9 r8 [Mughal v Shaukat, A193I 503]. Where costs are asked for 
only on the day before the order for costs, but the written statement pleaded falsity 
of plaintiffs case to his knowledge, the order was legal [Vardarajalu v Lakshininaiayana, 
AI951 M 655]. 

Appeal &c. Appeal lies under s 104(j^, but if the original court has refused 
compensation, the appellate court cannot grant it (Or 41 r 33, Proviso). Revision lies 
where order is without jurisdiction [Puma v Secy of S, A1937 P 477] or there is failure 
to exercise jurisdiction [Dhanuji v Adhuji, 162 IC 860]; but the court will be reluctant 
to interfere unless the order is perverse [Pali Banda v Pisipali, 1942, 2 MU 744: 
A1943 M 181]. 


PART II 

EXECUTION 

General 

^36. Application to orders—i:\it provisions of this Code relating to the 
execution of decrees shall, so far as they are applicable, be deemed to apply 
to the execution of orders. 

Scope and Application. The principle is that the court has inherent power to have 
its order carried out [Jogendra v Waiidunnessa, 11 CWN 856]. Or 21 contains detailed 
procedure relating to execution of decrees and this section makes the provisions of Or 
21 applicable to the execution of all orders [Parvathammal v Chokkalinga, 41 M 241]. 
As to “Orders” see s2(/4). Those provisions apply to execution of orders only in so 
far they are applicable to such orders. Thus Or 16 r4 provides a special procedure 
[Md Warish v Rahman, 26 CWN 877]. Civil court has no jurisdiction to execute order 
of costs under an Act which does not provide for transfer of business to it [Ramgopal 

V Ram Ch, A1949 N 359]. 

An order to pay adjournment costs [Shanks v Secy of S, 11 M 120] or an order 
directing a party to pay commissioner’s costs [Chandra v Kusum, AI925 C 57; Ramkeshwar 

V Girja, A1957 P 501; Kashmiri v Haji, AI934 L 46], or an order in contempt proceedings 
[Onkermall v Padampat, 53 CWN 310] may be executed; but not an order on the guardian 
under s 34(c) Guardian and Wards Act, as it is not an “order” [Parvathammal v 
Chokkalingam sup]. An order made on a notice of motion is an ‘order’ and can be 
executed [Kilachand v Ajodhya, A1934 B 452]. An order by an attorney against his 
client for payment of costs can be executed as a decree and he can also apply for 
rateable distribution [Mani Manfuri v Razik, A1954 C 6]. An order by court for payment 
of money under the Companies Act is executable as a decree [Radhe Shyam v Karan, 
A1941 L 273]. 

As to whether an order passed in execution of a decree comes under s47, see 
Chandra v Kusum, 52 C 57 and Ankala v Manchala, 17 MLT 447, 

'37. Definition of Court which passed a decree—JhQ expression “Court 
which passed a decree.” or words to that effect, shall, in relation to the execution 
of decrees, unless there is anything repugnant in the subject or context, be 
deemed to include,— 

(a) where the decree to be executed has been passed in the exercise of 

appellate jurisdiction, the Court of first instance, and 

{b) where the Court of first instance has ceased to exist or to have juris¬ 
diction to execute it, the Court which, if the suit wherein the decree was passed 
was instituted at the time of making the application for the execution of the 
decree, would have jurisdiction to try such suit. 


1. Ss 36 to 43 and Order 34 extend to the Aminidivi Islands, and the East Godavari. 
West Godavari and Vishakhapatnam Agencies in the State of Andhra Pradesh [vide, 
S 1(3) Proviso]. 
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Scope and Application. The meaning of the section is that in addition to the court 
which actually passed the decree, the expression “court which passed the decree’* includes 
the courts mentioned in els (< 7 ) and (/>). Under cl {b) the power of execution is given 
to a court which could have passed the decree at the time when the execution application 
is made, if the court which passed the decree has ceased to exist or has ceased to have 
jurisdiction to execute it. It is an inclusive definition and must not deprive the decree- 
holder of the facility provided by sI50 [Miithiikimiara v Tintnarayana, A1932 M 260; 
Seeni v Muthuswami, 42 M 821 FBJ. The w'ords “appellate jurisdiction” arc compre¬ 
hensive enough to include rcvisional jurisdiction [Bhagwan v Ganga Pd, A1959 A 92]. 

The word “includes” though it extends the meaning of the expression “court which 
passed the decree” in one sense, docs in another sense restrict it. The effect of the 
w'ords is to exclude in the circumstances specified in els (u) and (/)) the original court and 
substitute for it another court which for purposes of the section is to be regarded as the 
only court which passed the decree [Masrah v Debnaih. A1942 C 321]. If a decree is 
passed by a court to which certain thamts have been assigned, it is competent to execute 
it even though on the date of application other thanas had been assigned to him [Shibnath 

V L / Corpn, AI961 C 170J. S 37 docs not cover applications under s 144 [Vjogar v 

Punifi, Ai930 L 951]. Sec notes under s 150. 

It is settled law that the court which passed the decree does not lose jurisdiction 
to execute it if the subject matter thereof is subsequently transferred to the jurisdiction 
of another court. The court to whose jurisdiction the subject matter of the decree is 
transferred acquires inherent jurisdiction by reason of such transfer and if it entertains 
an execution application, it would at the worst be an irregular assumption of jurisdiction 

and not a total absence of it and if objection is not taken at the earliest opportunity it 

must be deemed to have been waived [Marla Romaiim v Nollaparaju. 1955, 2 SCR 938* 
A1956 SC 87; Dnsraih v Baijnath, A1960 P 285; Kesavan V Thamonan. AI964 K 206*; 
Chifrant v Gopala. AI967 K 81; Tarachand v Misrimal A1970 Raj 53], The transferee 
court can therefore execute decree even though the decree is not transferred to it by 

j * . 1“ case of money decrees there must be a proper 

transmission [Gowrammal y Lingappa, AI968 M 99— contra: Even in the case of money 

decrees order of transfer is not necessary where the court in which execution application 
IS made had inherent jurisdiction to pass decree and to execute it as the 
judgment-debtor had their re.sidence as well as properties within its jurisdiction [Ramdayal v 
Ant///7 A1970 Raj 246]. In the case of a money decree it was held that the application 
could be made in cither court [Shivlal v Vadilal, A1969 G 141]. The loss of jurisdiction 
for the operation of the second part of cl (b) is the loss of jurisdiction to execute tho 

aT957"t°C °9J “ jurisdiction [PakUmalhan V 


Ceased to Exisf' Every decree whether it be of the court of first instance or 
ot <> ^ourt of first appeal or of the High Court or of the Privy Council is to be executed 
wLre%hr'‘ fir^t mstance which passed the decree [Krishna v Raja. 38 M 832] but 
onlt rn? f instance has ceased to exist or ceased to have jurisdiction; the 

case of execute such a decree is the court mentioned in cl (b). The usual 

over the n?one whcre after decree territorial jurisdiction 

Narainis v [KenAntasumi v Sivann. 42 M 461; 

place or^fiie fo">l "liniits'^^of iK its head-quarters are removed to another 

Sreemnh r L ewN \-LaUhman v Madan. 6 C 513; 

and thereafter rc-c tabhsLd^A'/ ;’- "^ '' or it is abolished 

particular area o^which Te subUm?tc'r''of"‘th°t' *>3(2) Civil Courts Act the 

court [Masrah v Dchnath sanl or ‘mcrclv^ he is si uate is assigned to another 

District Judge to another tur/ f/^aVr ? ^"5 C 3m""^ Jf 

jurisdiction of the prcsidinc iikIpp ^ ^ because the pecuniary 

who passed the decree [Ahdns^v M }' ' 

ihcre is a slislinciion bi^wccn jurfidiclion'* csecuting a decree, but 

an application for execution of a decree <; v. “ “"'> jurisdiction to entertein 

court is removed to another pile or nr^n -h ’ •"of « decree a 
jurisdiction of another court bv loeil^^r^*^ ^ transferred from its jurisdiction to the 

the original court may entertain ir "^“fi™»on. the removed court or 

court having territorial jurisdiction for ef 1 '°" execution and then send it to the 

35 CWN 77: ;s c 83 "SS ,, V Sr’’S 

iMoaan, o c 513, Mchar v Kaslttn, AI962 Pu 394 
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FB; Seeni v Muthusamy, 42 M 821 FB; see also Ramhr v Muthiikrhhna, 55 M 801 FB* 

Tluagaraja v Sambasiva, 51 M 795; Premchand v Mokshada, 17 C 699; Hanumayya v 

Venkata. A1964 AP 68^ontra: In the event of a transfer of the subject-matter of the 

decree it cannot be said that the jurisdiction of the court which passed the decree is 

limited to entertaining an application for execution. The court which passed decree 

charged on Property has power to execute the decree to its logical termination [Chithraru 

V Misrimal. AI970 Raj 53 {Mela v Nallaparaiu. 
A1956 SC 87 folld); Laxmi v Firm Ram, A1971 Raj 30]. 

Where during pendency of execution proceedings the territorial jurisdiction of 

executing court is changed, pending proceedings are by operation of law transferred to 

the court having jurisdiction v Murugappa, 33 MLJ 750: 43 IC 79]. Court after 

became a court of another province—Execution [Tila v Roghu, A1939 
M 463; Ramamiirty v Gavaramma, A1943 P 423]. 

‘Or To Have Jurisdiction to Execute if’-in s 37 (b) means and includes the 

competency of the court to entertain an application for execution of the decree. It still 

a ‘hough the decree-holder might have to apply for transmission 

t the decree to another court for obtaining the relief he wants [Masrab v Dcbnath. 

and ‘^‘^“nction between jurisdiction to entertain an application for execution 

tran execute the decree. Where the territorial jurisdiction of a court is 

aPDliS fo court is competent to entertain directly an 

inHcd?*.- for execution of the decree passed by the first court. Where the territorial 

courf anT ft il is altered the decree will have to be executed by the second 

instenerL filfd in T formality that the application should in the first 

instance be filed in the court of first instance [Kasturi v Mehar A1959 Pu 3501 

Privv rnln l refusing leave to appeal to the 

Privy Council is not passed by that court in appeal but in a special jurisdiction The 

trial court cannot therefore execute it unless it is transferred by the High Court for 

execu ion. When transferred, the trial court cannot retransfer it to anXr cou fo^ 
execution [Durga v Benodini. 48 CWN 535]. anoiner court tot 

Courts by which Decrees may be executed 

eitho?L decree may be eAeciited.~A decree may be executed 

Secutioi! ^ 


Scope and Application. This section confers jurisdiction for execution on (/) the 
court which passed the decree as defined in s 37, or (2) the court to which it is transferred V' 
(see s39). Power of court to which decree is transferred (s42; Or 21 rr7 26) After 
an appeal the decree of the trial court is merged in the decree of the appeal and the 
only decree executable is the decree of the appeal court [Jowad v Gendan A1926 PC 
93: 53 lA 197; Syam v Satinath, 21 CWN 776]. But the theory of merger has been 
applied m two classes of cases only, viz for determining the question of limitation and 
tor amending the decree. The doctrine of merger has never been applied for defeating 
an execution of the decree when the appeal has been dismissed and the decree of the 
trial court has been confirmed [Ratanmala v Gopal, 58 CWN 994: A1955 C 14- Saroop 
V Suraj A1942 O 84; Ekram v Umatul, A1931 P 27]. When a preliminary decree in 
a suit for sale is confirmed in appeal in toto or with a variation in the amount for 
redemption the executing court will give qffect to a final decree passed before the 
judgment of the appeal court. No fresh final decree is necessary [Sital v Kishori, A1967 
SC 1236], Territorial jurisdiction being a condition precedent, no court can execute a 
decree in respect of property lying outside its territorial jurisdiction at the time of 
execution [Prem v Mokshada, 17 C 699 FB; Begg Dunlop & Co w Jagannalh, 39 C 104' 
^mbika V Manickganj Loan Office. 33 CWN 848; Pramalha v Low & Co, 57 C 964- 
«^"^3; Veerappa v Ramasami, 43 M 135; Sreenath v Priyanath. 
i h. X' Venkatapayya, A1947 M 347 FB; Maharaj v Rajaram. A1954 

P 164— contra: Tarachand v Misrimal, A1970 Raj 53 the court which passed the 
decree may execute it {Merla v Nallaparaju, AI956 SC 87 foUod); Chitraru v Gopala 
A1967 K 81; Laxmi v Firm Ram, A1971 Raj 30]. The case is otherwise when a decree 
IS passed in a suit for immovable property situated within the jurisdiction of different 
courte {see s 17; for another case see Or 21 r3). Another exeception is when the court 
passing the decree is removed to another place or where the property is transferred from 
Its jurisdiction to the jurisdiction of another court (see ante p 88) or where the attachment 
ot salary of public officer is concerned although the disbursing officer may be outside 


1 ■ See foot-note 1 in p 87. 
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the court’s jurisdiction (see Or 21 r48). In such eases property outside its territorial 
jurisdiction may be attached and sold by a court. There are certain exceptions to the 
rule about condition precedent of territorial jurisdiction, eg the right of a court to 
appoint a receiver in respect of property outside the executing court’s jurisdiction, or 
when Or 21 r 48 applies or where a direct attachment can be levied under Or 21 r 52 by 
the court which passed the decree against property which is beyond its jurisdiction but is 
in the custody of a court or officer [Bliagwati Pd v Jai Narain, A1958 A 425 (cases 
discussed) Gayoor v Hazarimol, A1965 Raj 41]. The word “may” does not imply “must” 
[Sakti \ J V Bank Ld. 43 CWN 453]. The court has a discretion to decline to do so on 
the score of convenience iGokhal v Kishori, A1942 L 123]. 


Where a decree imposes reciprocal obligations on both sides which cannot be separated, 
execution will not be ordered unless the parly seeking execution is prepared to perform 
his part of the obligation [70/ Narain v Kcdar, A1956 SC 359: 1956 SCR 62]. 

There is a distinction between executing a decree and entertaining an application 
for its execution and so the original court passing the decree can entertain an execution 
application although for some reason or other it may have no territorial jurisdiction at the time 
in respect of the property proceeded against [sec Sreenath v Priyanath, ante and cases noted 
under s 37. Sreenath v Priyanath, 35 CWN 77 contains a full exposition of the scope 
and meaning of ss 37 and 38]. Court which passed the decree is not incompetent to 
execute it merely because certificate of the transferee court under s41 has not been 
received [Rajani v Kazi. 39 CWN 129; Sunder v Kalian, A1940 S 11]. Dy Commr of 
Caro Hills is a court within s 38 [Krishna v Sarojini, 41 CWN 1243]. 

If two subordinate judges have the same local jurisdiction, the District Judge although 
he is competent to distribute business cannot make any order in contravention of s38 
and direct that the decree passed by the one could be executed by the other [Atamba v 
Copal, 73 CLJ 351]. If the judgment-debtor takes no objection to sale of property 
outside territorial jurisdiction, he may be estopped [Khirod v Panchu, A1939 P 532]. 

A court passing a decree has power to execute it although by reason of accumulation 
of interest or mesne profits the amount under execution exceeds its pecuniary jurisdiction 
[Panchoo v Kinu, 40 C 56; Bidyadhar v Manindra. 53 C 14 FB; Gordhanlal \ C P 
Industries, A1971 Raj 254]. 


In the case of an ambiguity in the decree or order the executing court is bound to 
look at the judgment and pleadings [Ratannuila v Gopal, sup'l. 

Executing Court Cannot Go Behind Decree, Except That It Can Refuse to 
Execute Decret Without Jurisdiction. A court executing a decree cannot go behind 
the decree between the parties or their representatives; it must take the decree according to 
its tenor and cannot entertain any objection that the decree was incorrect in law or 

on facts [Vasudev v Rajahhai, A1970 SC 1475], It has been universally held that the 

executing court cannot alter, vary or add to the terms of a decree [Udwant v Takan. 28 
G 353 PC; Subbana v Krishna. 15 B 644; Hari v Narsing, 38 B 194; Shiduppa v Revappa, 
31 Bom LR 1254; Zemindar v Chidambaram, 43 M 675 FB; Prannath v MahadayaL 
AI932 L 601; Dambar v Kalian, 44 A 350; State Bank v Mukundas, A1964 AP 236 FB], 
or cannot go into the question whether decree was obtained by fraud [Biswantbhar v 
Aparna, 39 CWN 490 FB; Dattatraya v Purshottam. 46 B 635 FB]. It must take the 
decree as it stands and cannot question its legality or correctness or validity 
V Hari, 44 C 627; Kali v Bibhuti, 36 CWN 1120; Tripati V Biseswar, 55 CU *114; 
Lakshmibai v Ravji, A1929 B 217; Muttiar v Virammal, 10 M 283; Jatnt v 
A1946 P 214; Revur v Gurijala, A1948 M 397; Bank of Bihar Ld v Sarangdbar, 75 lA 
300: AI949 PC 8; Kangali v Shyam. AI957 Or 14; Kuver Bank jW v 5. 63 CWN 

2U Palai C Bank v Ramaswami, A1959 Ker 194; Topanmal v Kttndomal, A1960 SO 

388]. It cannot entertain any objection that the defendant was a lunatic [Kali v Bibhtdi, 
sup, Govindan v Natesa, A1932 M 7], or that a person of unsound mind or a minor 
was not properly represented [Venkata v Viraven. 1928 MWN 227], or that the decree 
was fraudulent [Sudindra v Sudan. 9 M 80; Dhaniram v Luchmes^var. 23 C 639], or 
that the decree was obtained against a wrong person \Kitdratidla v Upendra, 40 CU 
254], or that the suit had abated [Himanshtt v Manindra, 58 CWN 227], or that the 
person executing the decree is a benamdar or his legal representative [Basndevanand V 

V ^ a nullity for want of succession certificate 

after iinmnlifipr!^^ ' * ^ ^ A1945 A 400], or as to wife's unchastity 

7^/v/;or^AlQ^^A 971 *^ v Pattammal. A1949 M 429; Snkhendra V 

is taken out wifhin 7 ^ decree is amended after it became barred and execution 

AI95n A f question its validity [Cafoor V 

pronrLy o'rotherwS of ^ cannot quesUon the 

propriety or otherwise of an amended decree [A/rf Jahir v Narain. A1960 P 126]. The 
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principle that executing court cannot challenge the validity of the decree applies only 
between the parties to the decree {M & S M Rly v Rupchand, A1950 B 155]. 

The established rule that executing court cannot go behind the decree is however subject 
to certain well-defined exceptions. There is no doubt that if a decree put in execution is 
shown to be a nullity, the executing court can refuse to execute it [Bombay Gas Co v Gopal, 
A1964 SC 752, 755]. Thus, the executing court is entitled to refuse to give effect to a decree 
against a dead man, or a decree by a court patently without jurisdiction, or a decree in 
contravention of an enactment based on public policy &c {post). 

Where a decree is of a court which apparently has no jurisdiction, pecuniary or territorial 
or in respect of the judgment debtor’s person, the executing court is entitled to refuse to 
execute it [Gorachand v Prafidla. AI925 C 907; 29 CWN 948 FB; Amala v Sarai, 54 

CLJ 593; Rabindra v Jnanendra, 58 C 1018 (affirmed in 60 lA 71: 37 CWN 

401 PC); Rashhehari v Mahindi, 41 CWN 1162; Tuhi v Subash, A1938 C 575— contra: 
Nathan v Sampson, 9 R 480 FB; Jagannath v Shiv, A1937 B 19; Ekram v Vmatid, A1931 
P 27; Committee- <Slc v Central Bank, A1936 L 766; Ajoy v Pushpabah, A1952 As 54; 
Tatyagouda v Mohodin, AI935 B 95]. In Kali v Bibhuti. 36 CWN 1120, Costlllo J, observed 
that the decision of the Full Bench in Gorachand {sup) is not altogether consistent with 

the majority of the decided cases upon the question and he entirely agreed with the 

reasoning upon which the decision of the FB in Rangoon {Nathan sup) is based. In 
Nathans case Page C J, observed: “What is meant by the word ‘apparently’ (in Gorachand’s 
case, sup)'> Does it mean that where the want of jurisdiction in the decretal court is 
patent the executing court can question it, but where it is latent, the executing court 
possesses no such power, and must execute the decree? But if the fact is that the decretal 

court had no jurisdiction to pass the decree.what difference does it make in principle 

or as a matter of common sense whether the executing court ascertains that fact by 
perusing the decree, or after hearing evidence or holding an enquiry? In my opinion none 
whatever’’. 

In other jurisdictions also it has been held that executing court can question validity 
of decree when it is patent that the decree is without jurisdiction or a nullity [Uttam v 
Wasudeo, AI946 N 311; Umar v Mahabir, AI940 P 59; Intizamia &c v Central Bank 
A1938 L 129; Suraj v Phaldon, AI938 O 213; Chuni v Sia, A1937 P 618; Mwiidhar v 
Gorakh, AI936 N 1; Sheo v Makrand, A1935 O 358; Lai v Mohan A1934 L 623* 
Sadashiv v Md, A1943 B 404; Bhag v Govind, A1943 N 325; Sheotahal v Binayek, A1931 
A 689; Sarabjit v Indar, A1933 A 751; Shambhu v Ram, A1945 A 177; Pirii v Ideal 
Bank Ld, A1949 Pu 94 FB; Munpl Com v Kamal, A1949 N 131], eg a decree against a 
dead person which is a nullity [Radha v Bihari. A1935 L 439; Haribandhu v Harimohan. 
34 CWN 36; Bariruddin v Saradindu, 38 CWN 1124; Jangli v Ladduram, A1919 P 430; 4 
PLJ 240 FB; Cant Board v Kishen^ A1934 A 609 FB; Nathan v Samson, A1931 R 252 
FB, Rajkumari v Co~op Ins, A195I Pu 126], or a decree against an alleged minor who was 
really a major at the time [Suraj v Phaldon. sup], or when a personal decree is passed 
against the legal representatives of a deceased debtor [Hajra v Thawwar, A1947 O 217], 
or when on compromise a decree is passed for a sum beyond the pecuniary jurisdiction 
of the court {^Nain Singh v Mahendra, AI952 A 196]. So where a person dies during 
a litigation and his heirs are not substituted, the decree cannot be executed against them 
[Jangli V Ladduram, sup; Narendra v Gopal, 17 CLJ 634]. 

Since the Privy Council decision in 1933, it is settled law that a decree passed by 
a court without inherent jurisdiction is incapable of execution [Jnanendra v Rabindra 
37 CWN 401, 405: 60 lA 71: AI933 PC 61]. The same view has been declared by the 
Supreme Court. It is a fundamental principle well-established that a decree passed by a 
court without jurisdiction is a nullity and that its invalidity could be set up whenever 
and wherever it is sought to be enforced or relied upon, even at the stage of execution 
and even in collateral proceedings. A defect of jurisdiction, whether it is pecuniary or 
territorial, or whether it is in respect of the subject matter of the action, strikes at the very 
authority of the court to pass any decree and such a defect cannot be cured even by 
consent of parties [Kiran v Chaman, 1955 SCR 117: A1954 SC 340; see the observations 
in this case quoted post). It has, however, been held in Calcutta where the absence of 
territorial jurisdiction of the trial court is not apparent on the face of the decree, the 

judgment-debtor is not entitled to raise it in execution proceedings [Union v Kazi Siddiaue. 
A1961 C 92 FB]. 

The executing court can refuse to execute decree passed in contravention of a statute 
and accordingly is a nullity—the court proceeding solely on the basis of a compromise 
where the section postulates that it must be satisfied that one or the other of the grounds 
for ejectment exists [Kaushalya v Bansal. AI970 SC 838; Ferozi Lai v Man Mai, A1970 
SC 794; Bahadur Singh v Muni, 1969, 2 SCR 432]. 

When it is plain on the face of the record that the alienation of decretal land is 
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prohibited by statute or is opposed to public policy, the executing court will stay its hands 
[Mohan V Snndaramin, AI960 M 377 FB; Meenakshi v Chidambaram. A1947 M 341; 
Adinorayana v Chengiah. A1937 M 918; Lakshmi v Atal, 40 C 534: Katwari v Sitaram. 
43 A 457; Narayan v Gurnnath, A1953 Or 3; Pommswamy v NallamiUhii, AI967 M 141]. 

The principle extracted from decided cases appears to be that it is well-established 
that ordinarily the executing court cannot go behind the decree; it must take the decree 
as it stands and proceed to execute it without questioning its legality or correctness or 
validity. It is also equally established that when there is a lack of inherent jurisdiction 
(whether territorial, pecuniary or in respect of any party's person) the decree passed by 
the court is null and void, which can be ignored without being formally set aside and the 
executing court can refuse to execute the decree where such want of jurisdiction is apparent 
on the face of the record [see Kiran Singh v Chaman, 1955 'SCR 117: A1954 SC 340. 
(In this case it is not stated when or to what extent can an executing court investigate the 
question of the lack of jurisdiction of the court which passed the decree); Jnanendra v 
Rahindra, 60 lA 71: A1933 PC 61: 37 CWN 401; Gorachand v PraJuUa. 29 CWN 948 
FB: A1925 C 907; Ramnarain v Snraj. A1934 O 75 FB; Jalan V Fida^ AI954 MB 89; 
Krishnan v Ram Ch. AI956 B 268; Nand Gopal V Baidyanath, A1957 P 87; Sheonath v 
Balas^vami. A1959 P 484; Bai Shakri v Bapu Singhaji. A1958 B 30; Basant v Tirloki, 
A1960 Pu 610; Kiidapa v Chittnri, 1962, 2 And WR 71 FBJ. 

It seems that when in the cases cited above, the courts speak of ‘'territorial jurisdiction” 
(sec for instance Kiran Singh v Chaman, sup) they refer to the general law on the subject. 
But so far as territorial jurisdiction is concerned, an objection to it must comply with the 
provisions of s21, otherwise s 99 would apply. It has therefore been held that an objection 

as to territorial jurisdiction cannot be impeached cither collaterally in execution or by a 

separate suit if the conditions in s21 were not fulfilled [Dirgopal v Kesho Pd, A1928 P 
324; Zemindar v Chidambaram, AI920 M 1019; Kaknmann v Makala, 1949, 2 MLJ 747; 
Anandrao v Kishandas. A1954 Hyd 190 FB; Swaminathan v Arnmusham. 1955, 2 MLJ 
16; Ishwar v Naipal, A1956 P 280; Sheonath v BalasM'ami. A1959 P 484; see also Iliralol 

V Kalinaih, A1962 SC 199; Bahrein Pctroleitm v Pappu, A1966 SC 634|. In Kiran Singh 

V Chaman. sup which was a case on the interpretation of s 11 Suits Valuation Act, the 

Supreme Court itself observed on the question of territorial jurisdiction that “the policy 
underlying ss21 and 99 C P Code and sll Suits Valuation Act is the same, namely, that 
when a case had been tried by a court on the merits and judgment rendered, it should 
not be liable to be revoked on technical grounds, unless it has resulted in failure of 
justice”. I Sec Vasndeva v Rajabhai, A1970 SC 1475 at 1477; objection may be raised 
where “the question docs not relate to the territorial jurisdiction or under sll Suits 
Valuation Act"]. 

The objection must appear on the face of the record. Where the objection as to the 
jurisdiction of the court to pass the decree docs not appear on the face of the record and 
requires examination of the questions raised and decided at the trial or which could have 
been but have not been raised, the executing court w'ill have no jurisdiction to entertain 
an objection as to the validity of the decree even on the ground of absence of jurisdiction 
[Vasudeva v Rajabhai, sup; sec, however, Jngalkishorc v Raw Cotton, A1955 SC 376 
where it was held that questions involving complicated facts or diflicult questions of law 
could be decided in execution proceedings as s47 authorised the executing court to decide 
all question arising therein]. Where it is contended that land has been made inalienable by 
statute for the executing court to entertain the objection either the plaint 
or written statement or issues or judgment when looked into should contain some materials 
to that effect. But where the fact is not in dispute that the decree contravenes both public 
policy and the law, or where it is incontrovcrtibly established by material on the same 
footing as the decree itself in the very suit, the executing court can refuse to execute it. 
The rule of constructive res judicata cannot operate to prevent the court from doing so 
[Mohan v Sundaramier, A1960 M 377 FB]. 

The principle stated above which entitle the executing court to refuse to execute a 
decree applies only to a decree which is “apparently” w'ithout jurisdiction, that is, on the 
face of the record the decree must show that it was passed by a court which was incompe¬ 
tent to pass if [Gorachand v Praftdia, 29 CWN 948 FB; Rashbehari v Mahindi, 41 CWN 
1162; Karoshiddayya v Gajanan etc, A1943 B 288; Ambalal v Somabhai, A1944 B 46; 
Amala v Sarat. 54 CLJ 593; Kali v Bibhnti. 36 CWN 1120; V Ram Ch, A1956 

B 268]. The w'ord “apparently" was important and was a third w'ay of expressing the 
same principle by the same metaphor being synonymous with “on its face” or “without 
going behind” [Govindan v Natesa. A1932 M 7]. The dirticulty created by the use of 
the word^ apparently’ (in Gorachand v Prafidla. sup) was explained by MukhesUI J, as 
meaning what would appear on the face of the decree and the papers relevant for the 
purpose of understanding it [Amala v Sarat, sap] and the same meaning was given to it 
in Rashbehari v Mahindi^ 41 CWN 1162. 
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The question arises what is the executing court to do when the execution of a decree 
is challenged on the ground of want of inherent jurisdiction, but it is not apparent on the 
face of the record that it is lacking in such jurisdiction. 'Some cases have held that where 
want of jurisdiction does not appear on the fact of the record, but it is necessary to 
investigate whether the court passing the decree had or had no jurisdiction, the executing 
court is not competent to enquire into the matter [Vasudeva v Rojabhai, A1970 SC 1475; 
Krishnan v Ram Ch, A1956 B 268; Sitarama v Chinna, A1959 AP 159; see Brij v Piari, 
A1937 A 567; Bhag v Govind, A1943 N 325; Rartga Ayyar v Simdararaja, A1933 M 362; 
Annamalai V Kumarppan, A1937 M 134]. It seems that the correctness of a general 
proposition of this kind is open to question, for it is not always possible to detect .-ack of 
inherent jurisdiction of the decretal court, on the face of the record. If only apparent 
or patent want of jurisdiction can entitle the executing court to refuse execution, it cannot 
decline to execute a decree against a dead person which is a nullity, for the fact of his 
death before the decree cannot be ascertained from a perusal of the decree or relevant 
papers. It can only be determined by taking evidence whether the judgment-debtor was 
alive when the decree was passed. It is true that an executing court will not ordinarily 
embark upon an elaborate or protracted enquiry into a disputed question of fact which 
if true would have deprived the court of its jurisdiction to pass a decree in the matter 
[see Ranga Ayyar V Sundararaja, AI933 M 362] and as observed by Wadsworth I, the 
extent to which the executing court can go into the validity of a decree which is not on 
its face one passed without jurisdiction, is very limited [Ramu Mudali v Shohagmid, 
AI940 M 628]; but in some cases it is quite feasible to determine whether the decretal 
court had or had not inherent jurisdiction by a simple enquiry Thus, where the execution 
is taken out against the representatives of the judgment-debtor who resist it on the ground 
that the judgment-debtor having died before the passing of the decree, it is a nullity; it 
has been held that the executing court is entitled to enquire and take evidence whether 
the judgment-debtor died before the decree was passed {Bariruddin v Saradindii, 38 CWN 
1124; Haribandhu v Harimohan, 34 CWN 36]. On the same principle, when a decree 
passed against a minor, sued as a major without being represented by any guardian, is put 
into execution, the decree is a nullity and the executing court is entitled to hold an enquiry 
and to take evidence about the age of the alleged minor when the decree was passed and 
whether he was properly represented [see Mahbitb v Anjitman &c, A1942 L 129]. To hold 
that if the want of jurisdiction is not apparent on the face of the record, and it is necessary 
to prove any other fact for the purpose of establishing the lack of jurisdiction, the executing 
court is not competent to enquire into it and take evidence for the purpose would be to 
put a too narrow interpretation upon the Full Bench case of Gorachand v Prafidla (sup) 
[Biswanath v C C Co-operative &c, 41 CWN 887]. A decree passed allowing mesne profits 
for more than three years from date of decree is a nullity and can be questioned even in 
execution [Kudapa v Chitturi, A1962 AP 500 FB; for other cases see notes to Or 20 r 12]. 
The executing court is competent to enquire whether the court which passed the decree 
had or had not inherent jurisdiction to pass it [Abdul Ghani v Anjuman &c^ A1942 L 
237; Hansraj v Niranjan, A1952 Pu 159]. 

Where the want of jurisdiction is not apparent on the face of the record and is 
rested on grounds which require determination by a court, it does not by itself make the 
decree a nullity, but only voidable; such a decree can be set aside by appropriate proceeding, 
but cannot be collaterally impeached [Sheonath v Balaswami, A1959 P 484]. A distinction 
should be made between pleas before the executing court that tend to show that the decree 
is a nullity and pleas that merely challenge the validity or the properity of the decree 
on the ground that it is contrary to the provisions of law. The executing court can 
entertain the former plea but not the latter [Hari Kishandas v Gulabdas, A1956 B 513]. 
A distinction should also be drawn between a decree which is incapable of execution on 
the ground of nullity because the court had no inherent jurisdiction to pass it and a decree 
of a court which has irregularly assumed jurisdiction. In the latter case, the executing 
court is not competent to question its validity [Bai Shakri v Bapu Singhji, A1958 B 30]. 
A decree under an award before the expiry of the period prescribed for filing an objection 
to set it aside is not void and can be executed [Madfiav v Rajaram, A1958 AP 417]. So 
also a decree against an unregistered firm under s 69(2) Partnership Act [Kuldip v 
Sheomangal. A1957 P 4]. There is a great difference between want of jurisdiction and 
erroneous exercise of it [Ambalal v Somabhai, A1944 B 46, 49-50]. 

An executing court is entitled to enquire whether the final decree originally passed 
is still subsisting or has ceased to have effect by reason of reversal or modification of 
the preliminary decree [Taleb v Abdul, A1929 C 689: 57 C 1013: 34 CWN 66 FB apprvd 
in Sital v Kishori, A1967 SC 1236]. When subsequent events have varied the shares fixed 
by a partition decree, an executing court can give effect to it [Rattanmal v BhiidhaU 
AI946 S 99]. Executing court can take note of altered circumstances after decree but 
whether it should do so depends on the circumstances of each case [Ramabhadra v 
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Ramanna, A1952 M 125]. An executing court can refuse to execute a decree where the 
decree has become inexecutablc on account of a change in law [Haji v Madhoroo, A1962 
SC 1230]. Executing court can consider subsequent change in law putting an end to 
the rights of the decree-holder or modifying it [N‘arsingh v Niharkaran, A1962 MP 318]. 

When court has no jurisdiction to pass decree under s 42 of the Co-operative Societies 
Act, it can be challenged in execution [Somkanta v Sarbeswar, 31 CWN 739]. But 
erroneous exercise of jurisdiction is different from want of jurisdiction and the former 
does not affect execution [Bajirao v Sakharam. AI931 B 295; as to erroneous exercise 
of jurisdiction, see Hriday v Ramchandra. 48 C 138 FB; Offi Trustee v Sachindra^ AI969 
SC 823]. Where executing court and court passing decree are the same, it can amend 
decree [Hcmanta v Rajendra, 30 CWN 1295: 60 C 753]. 

Where a decree is against a joint family firm the contention that the amount was 
misappropriated by the Karta and the other members are not liable cannot be entertained 
in execution [Sheonath v Balaswami, A1959 P 484]. 

Where decree gives interest but no rate is stated court cannot fix a reasonable rate 
[Ramnswami v Venkatarama, 1950, 2 MLJ 490]. 

The defendant cannot challenge a decree in execution proceedings on the ground that 
he was an undischarged insolvent at the time of the institution of the suit and leave of 
the insolvency court had not been obtained [Guruswamy v Kotayya, A1967 AP 188]. 
Executing court cannot go behind decree and calculate court-fee by looking into the relevant 
record [5 v Shco, A1969 P 359]. Executing court cannot refuse to execute decree on 
the ground that it violates s 23 Bombay Moneylender Act 1947 [Yusufi>hoi v Manilal, 
AI965 G 282]. 


Interpretation of Decree by the Executing court. If a decree is in any way 
ambiguous the executing court can always interpret it with reference to judgments and 
pleadings \Topannial v Kundonud, A1960 SC 388; Lachmi v Jwtda, 16 A 344; Ramkirpal 

V Rup. 11 lA 37: 6 A 269, 275; Kali v Secy of S. 15 lA 186: 16 C 173, 183; Mun Com 

V Dharam, AI935 L 632; Jagatjit v Sarahjit, 18 lA 165: 19 C 159; Manakchand v 
Manohar, 71 lA 65: AI944 PC 46; Radhamoni v Gohind, A1942 P 196; Bank of Bihar v 
Sarangdhar, 75 lA 300: A1949 PC 8; Ratanmala v Gopal, A1955 C 14; Bhogwati v 
Bahulal, AI957 P 8; Raman v Narayanan, A1957 K 31; Gonri v Krishna^ 36 P 323; 
Aviidayappan v Kanthimathi, A1966 M 319; see also s47 '‘Scope and application]. The 
court should, if possible, put such construction upon the decree as would make it in 
accordance with law {Amolak v Lachmi, 19 A 174; Radha Kishan v Colin 28 IA 28: 23 
A 220; Bakar v Vdit, 21 A 361]. But it cannot under the guise of interpretation make 
a new decree for the parties [Ramasnami v Kailasa. A1951 SC 189: 1951 SCR 292]. 
When an affirming appellate decree omits to mention the costs allowed by the lower court, 
the executing court is competent to refer to the lower court’s decree and supply the 
deficiency \Babidal v Ganpat, A1958 P 506]. Where there is a conflict between the 
description of the property given in a compromise deed and the decree based upon it and 
the measurements indicated, the former is to prevail \Kalisaran v Harirom, AI958 Pu 13]. 

Compromise Decree and Penalty. When can court interfere and refuse execution 
of a compromise decree [Mahalakshmamma v hnmadi, A1954 M 870]. A conditional 
compromise decree is not executable if the condition is not fulfilled [Habib v Mukhtar^ 
AI969 A 296 FB; Presidency / Bank v // V Industries, A1969 B 84]. 

If a default clause in a compromise decree imposes a greater liability amounting to a 
penalty, the executing court can give relief by the equitable principle in s74 Contract Act 
\Snbhayya v Peddayya, AI937 M 234; Kandarpa v Bo/iu’on, 33 CLJ 244; Khetra V 
Padmanahha, A1943 P 403; Burjorji v Madhav. 58 B 610; Mohiuddin V Kashmiro, 55 A 
334; Parkash v Mohan. A1943 L 268; Shyam v Indramoni, AI95I Or 46; Abdid Ghanisab 

V Atampalli, A1962 Mys 9] contra: The principle does not apply to cases where the 
light which was meant to be destroyed by the penal clause was not created by the 
compromise decree itself \Kariick v Anila. 54 CWN 17]. Principle stated as to whether 

provision in the nature of penalty [Abdtd Ghanisab v AlampallL 
Aiy62 Mys 9 |. When the compromise decree contains a penalty clause, then upon default, 
judgment-debtor IS entitled to relief in execution even though the contract is incorporated 
in the decree [Bishwanafh v Snbala. A1962 C 272 (cases reviewed)]. 


39. Transfer o/ decree ,—(/) The Court which passed a decree may, on 
the application of the decree-holder, send it for execution to another Court,— 
(a) ir the f^rson against whom the decree is passed actually and voluntarily 

2'’ works for gain, within the local 

limits of the jurisdiction of such other Court, or 


1. See f n 1 in p 87. 
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(b) if such person has not property within the local limits of the jurisdiction 
of the Court which passed the decree sufficient to satisfy such decree and has 
property within the local limits of the jurisdiction of such other Court, or 

(c) if the decree directs the sale or delivery of immoveable property situate 
outside the local limits of the jurisdiction of the Court which passed it, or 

(d) if the Court which passed the decree considers for any other reason, 
which it shall record in writing, that the decree should be executed by such 
other court. 

(2) The Court which passed a decree may of its own motion send it for 
execution to any subordinate Court of competent jurisdiction. 

'Cross Ref. “Court which passed a decree” (s37); Mode of transfer &c (see Or 21 
rr4-9); When application for execution has been made to the court which passed the 
decree, no fresh application need be made to the transferee court (Or 21 rIO); Executing 
court has the same powers as the court passing the decree (s 42); Power of court after 
transfer of decree (Or 21 r6; s46); “Resides or carries on business* (s20). Notice to show 
cause against execution (Or 21 r22); Transfer to High Court (Or 21 r 9); Transfer to 
S C Court (Or 21 r4); Transfer of s c c decreq to the original side of the same court (s 34 
Prov ‘S C C Act); Transmission of decree to courts outside India (s 45). 

Scope and Application, The decree to be transferred must be to a court in India 
governed by the Code. A decree was sent from Bankura to Gwalior (which subsequently 
became a part of India) for execution, in 1950, but the Code was not extended to Madhya 
Bharat till April 1951. So the Gwalior court being a foreign court, the decree could not 
be executed [Firm Hansraj v Firm Lalji, A1963 SC 1180]. Where the Code has been 
extended before the order of transfer, the transferee court can execute [Lalji v Hansraj, 
A197I SC 974]. S 39 is permissive and not mandatory [H N Dutt & Co v Tarubc.la, 
A1937 C 570]. It is discretionary [Manmatha v Sarada, A1939 C 651; Rcmanathan v 
Kashi, A1944 M 73]. It does not debar the court which passed the decree from executing 
it in proper cases [Tarachand v Misrimal, AI970 Raj 53; Clitraru v Copala, A1967 K 81; 
Laxmi v Firm Ram, A1971 Raj 30]. Jurisdiction to transfer decree arises not from Or 21 
r5 but s39 [Maharaj v Rajaram, AI954 P 164]. Therefore failure to observe the 
provisions of Or 21 r 5 or r 8 amounts to mere irregularity and does not affect jurisdiction 
[Jagat V Siirendra, A1963 P 461 (Maharaj v Rajaram, sup folld)]. The transfer may be 
made ex parte without notice to the judgment-debtor who has no right to be 
heard [Nehar v Anath, A1956 P 269]. Where the defendant to a decree for specific 
performance asks the appellate court for transfer of the decree for execution to the 
original court, the plaintiff is not bound to raise any objection to execution in the appellate 
court [Jai Narain v Kedar, 1956 'SCR 62; A1956 SC 359]. Application for transfer is 
not required to be in any particular form as in Or 21 rll [Hcfeezuddin v Ram, A1937 
A 397] as the Code does not prescribe it [Mohanlal v Benoy, A1953 'SC 65: 1953 SCR 377] 
In the application for transfer the particular mode in which execution is sought need not be 
stated [Dwarka v Imperial Bank, 33 CWN 620; Johar v Chandra, A1928 C 265]. Under 
s45-H Banking Companies Act order can be transferred to civil court for execution 
[Bharati &c v Ratbindra, 54 CWN 975; Kartic v Nu Bank, A1969 C 406— Contra: 
Dhakuria <SlC v Surabala, A1953 C 610 (obiter)]. The transferee court gets jurisdiction 
to execute the decree to the limits of its jurisdiction to execute its own decree and retains 
the jurisdiction until it sends certaificate under s4I. Outside the limits indicated, the 
transferor court retains the power to execute the decree in certain circumstances in spite 
of the absence of any certificate under s 41 [Radhashycm v Debendra, A1952 P 213 FB; 
Giridhari v Thakursidas, AI964 Or 170; see notes to 42]. In the absence of any transmission 
by the court which passed the decree, it is not competent for any court possessing 
jurisdiction over the property sought to be attached, to entertain a petitoin to execute the 
decree [Lalithamba v Mangamma, A1958 AP 763]. The absence of order of transfer 
is merely an irregularity in exercise of jurisdiction and not its total absence. When the 
subject matter of a suit is transferred due to a change in the territorial jurisdiction of a 
court, the traneferee court acquires an inherent jurisdiction over the subject-matter and 
can execute it even though the decree is not transferred by the court which passed the decree. 
The principle, however, does not apply to money decree [Gowrammal v Lingappa, A1968 M 
99— CONTRA : A money decree may be executed by a court which has not passed the decree 
nor had it been transferred to it for execution but which had inherent jurisdiction to pass 
it and execute it as the judgment-debtors had their residence as well as properties within 
the jurisdiction [Ram Dayal v Kisturi, AI970 Raj 246], 

The court to which application for transfer is made cannot go into the question 
of equities [H 'bP Dutt & Co v Tarubala, sup]. Court transmitting decree must decide 
objection as to executability on ground of limitation [Stibramanian v Rcmctnatharii A1929 
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M 199]. When a matter comes to court for execution not as a part of its ordinary 
jurisdiction but by reason of special jurisdiction, s 39 does not apply ISobharani v Sailendra, 
A1949 C 681]. S 38 refers to execution under the Code. 'So a decree in favour of a 
Co-operative Society requires no transfer under s 39 to the Registrar [Md Amin v Co-op 
SoC, A1950 M 234; Karnppasamy v KrishnasMamy, A1949 M 609]. 

S 39 only contemplates that the entire decree and a part of it is to be sent,for execution 
to another court [Knsnni v Sailen, A1935 C 118: 38 CWN 1053]. 

Order of transfer of decree without notice to judgment-debtor is not binding upon 
him. If there is sufficient property within the jurisdiction of the transferor court, the order 
can be recalled ISaralabala v Shyam, A1953 C 765; Ganeshdas v Amulak, A1940 C 161; 
Snryaprakasa V Venkata, A1933 M 844]. 

The mere fact that jurisdiction over certain properties is transferred from one court 
to another does not divest the former court of its jurisdiction to take action under s 39 
\Lalithamha v Mangamma, A1958 AP 763]. 

Formal transfer is necessary from a small cause court to the original side of the 
court even if the same judge presides over both [Sriram v Tulsiram, A1929 L 398; 
Lakshminarasarnma v Seshayya, A1951 M 491; Mastan v Mytheen, A1956 T-C 213; see 
however Nageshwar v Lakshman, A1960 P 171]. 

Transferor court has jurisdiction to entertain application for bringing on record the 
legal representatives of deceased decree-holder under Or 21 r22 [Jatindra v Mahendra, 
37 CWN 1167; Jang v Bank of U I, 55 lA 221 \ 32 CWN 790: A1928 PC 162]. So an 
application by assignee under Or 21 r 16 can also be made only to the court which passed 
the decree \Shamsul v Abdnl, 39 CWN 961; Amae v Guru, 30 CWN 735, 737; Manorath 
V Ambika. 9 CLJ 443; Jatindra V Mahendra. 37 CWN 1167], Application for substitution 
of heirs of deceased judgment-debtor should be made to the court passing the decree 
(sec s 50). 

Notice as to substitution of legal representatives or cxccutability of decree should be 
issued and the question decided by the court before transfer [Muthuveeraswnmi v 
Annamalai. A1926 M 411; Subramanian v Ramanathan, A1929 M 199; Prakash v Pande 
43 IC 186]. 

If judgment-debtor's garnishee resides in another jurisdiction, decree must be transferred 
there [Begg Dunlop A Co v Jagannath, 39 C 104]. Fact that judgment-debtor is not 
liable to arrest is not in itself a good reason for refusing transfer {Rantanothan v Kasi^ 
A1944 M 73]. Notice is not essential to an order transmitting decree to another court 
[Venpu V Valjee, 159 IC 762]. 

“pecrec-holdcr" includes transferee of a decree [Chatoth v Saidindavide, 26 M 258]. 
“May" in this section docs not give discretion. Court is bound to send the decree where 
the property is situate [Ilaridas v National / Co. 35 CWN 1096]. Property must be 
situate or person must reside within the jurisdiction of the court to which transfer is 
.sought iJfaridas V National / Co, sup}. Territorial jurisdiction over immovable property 
is condition precedent to the court selling the property (see cases under s 38). This is not 
applicable where . receiver is appointed with power to sell [Pramoiha v Low <fe Co. 34 
CWN 238]. Wiicre a decree is transferred to another court and the transferee court 
attaches immovable P '^perty which is afterwards removed from its jurisdiction to another 
court, the former court c “'not order the sale of the property [Srimanthu v Vcnkatanpayai 
A1947 M 347 FB]. 

A decree in a suit exempted from cognizance of small cause court may be transferred 
to a small cause court for execution and once it is so transferred the small cause court 
can under s 42 execute it {Nani v Srish, AI939 C 600]. The same judge can transfer a 
decree from his small cause court side to the regular side for execution against immovable 
property {Jalla v Motia, AI941 L 109], but transfer is essential to confer jurisdiction 
\Kajjam v Tanniru. AI95I M 4911. The order passed in such execution is appealable 
V Baraju. A1941 P 624]. S 39 docs not apply to a decree passed by the Presy 
S C Court [Jahar v Chandra. A1928 C 2651. Provisions of C P Code do not apply to 
proceedings under Madras Village Courts Act I of 1889 [Sankaran v Achttthan. 46 M 

■''"y irrespective of its pecuniary jurisdiction and 

jurisdiction {Chandravati v Cheripuram, A1966 K 318]. 

nnr. ^ transferred decree, a decree of a higher court exceeding the 

transferee court is attached, the transferee court has jurisdicUon 
to execute it [Shivalomal v Bhola. A1946 S 103]. 

AI955 A %"^*^1I954’aT/44?] Bt-hari v Shia Collfse, 

for execution to another court [Silal V 

r^, ^ rin award under s43 Co-Operative Societies Act 

{Krishnaji v Mahadco, A1922 B 377: 46 B 128)]. cooperative aocieucs ACi 
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When is Transfer Effective. Transfer is effective from the moment ot the date on 
which it is made and the transferee court can entertain application and execute even 
though copy of decree has not been received [Penimal v Kottaya, A1946 M 169; Vi;nkata 

V Balabhadrimi, A1940 M 214; Modali v Veukctasubbayya, 56 M 692], also there may 
be valid presentation to the transferee court even before the order of transfer is made 
by the transferor court [Arujiachalain v Lingiah &.c, A1953 M 71 (cases reviewed and 
contrary decisions held wrong)]. The contrary view in Beiwy v Mohan, A1950 C 287 that 
transferee court gets jurisdiction when certificate, decree &c are received was not accepted 
and it was held that omission to send copy of decree or the certificate does not prevent 
the decree-holder from applying for execution to the transferee court [Mohan v Benoy 
1953 SCR 377: A1953 SC 65]. 

Simultaneous Execution. Simultaneous execution proceedings in more places than 
one is possible [Premlata v Lakshman, A1970 SC 1525]. Court transferring a decree can 
simultaneously carry on execution proceedings if the property against which execution is 
sought is not the same [Pater v Jifmul^ A1929 B 418; Makhan v Bhagwana, A1936 A 655; 
Maung V Shahid, AI939 R 433; Afiab v H C Bank, AI960 A 558; Bhagwan v Gomii 
A1962 A 619— contra; Parsoiam v Rajnarain, A1957 A 336] where it is satisfied that 
property would be insufficient to satisfy decree [Gnrndas v Jnanendra, 39 CWN 165], or 
it can entertain an application for transfer of decree to a third court or carry on simul¬ 
taneous execution though certificate of non-satisfaction has not been received [Athivarapu v 
Kotamreddi^ A1950 M 582; Radheyshyam v Debendra^ A1952 P 213 FB; Aftab Ahmed v 
Hindusthan C Bank Ltd, A1960 A 558]. Simultaneous execution in different courts is allowed 
provided the court which passed the decree transfers it for execution to those courts having 
jurisdiction in respect of properties within their jurisdiction [Ramkitmar v Hazarimal, A1961 
Raj 157]. But the power should be used sparingly in exceptional cases by imposing proper 
terms, eg that sale should not be proceeded with under all attachments at once [Saroda v 
Luchmeeput, 14 MIA 529; Maharaja v Srcte Raja, 37 M 231; Deb v Chowdhnry^ A1927 
R 258; Dwarka v Imperial Bank, 33 CWN 620] and care should be taken that there may 
not be any hardship to the judgment-bebtor [Premlata v Lakshman, A1970 SC 1525; Gnrndas 

V Jnanendra, A1935 C 268]. A decree cannot be executed against the same property in 
more than one court [Ramjas v Gnrn, 14 CWN 396]. 

Several execution applications in respect of the same decree can be in progress at 
one and the same-time. 'See Omprakash v Tahera, A1955 A 382; Sarasti v Pi^oplcs &c, 
AI917 A 129; Makhan v BJiagwana, A1936 A 655; Morarjee v S S & W Co, A1941 3 37. 
As to simultaneous execution, see further notes to Or 21 r21 and r30. 


Sub-sec (2). “Competent jurisdiction” refers to territorial and pecuniary jurisdiction 
to deal with the decree and not competency to try the original suit [Radha v Bombay Co, 
A1939 L 258— contra: Sitaram v Madho, Ai939 A 57; N'ilka.nth v Krishna, 1940 NLJ 
244]. Some High Courts have taken the view that “Competent jurisdiction” docs not 
mean that under sub-sec (/) a decree may be transferred to any court for execution 
irrespective of pecuniary jurisdiction ie the value of the suit in which the decree was 
passed must be within the pecuniary jurisdiction of the court to which the decree is 
so^ught to be transferred [Dnrga v Umatara, 16 C 465; Gokid v Akhil, 16 C 457; 
^amsundar v Anath, 37 C 574; Amrit v Mnrlidhar, I P 651; Ganesh v Amnlnck, A1940 
^ I6I; Sidheswar v Harihar, 12 B 155; Matrnmal v Madanhl, A1957 Or 177 (Cases 
discussed); see also s6 ante — contra: Shivalomal v Bholanath, AI946 S 103; Abdulla V 

^ Kt?lu V Vikrishna, 15 M 245; Shanmuga v Ramanathan, 17 M 309; 
nandravathi v Cheripiiram, AI966 K 318]. The value of the decretal amount is the 
est and not the original value of the suit [Shanti v Jaimini, A1940 A 331]. Where a 
ecree is transferred for execution to another court the jurisdiction of the transferee court 
o deal with it does not depend upon the valuation of the original suit or the amount of 
me original decree, but on the actual amount under execution [Kcdarnath v Chhajn, 
“62 A 586— contra: Gordhanlal \ C P Industries, A1971 Raj 254]. 

Appeal. An order rejecting an application for transfer being a question relating to 
execution under s 47 is appealable [Bhabani v Pratap, 8 CWN 575; see also Adhar v 
Pidin, 20 CU 129]. 

High Court. Under r I Ch 17 of Calcutta High Court original side rules no tabular 
statement is necessary in the case of an application under s39 [Shamsnl v Abdul, 39 
CWN 96]. In a decree of the Original Side, order on decree-holder’s application for 
Master’s summons praying for leave to the transferee court to sell property when 
communicated to that court, held amounted to an order for transfer of decree under s 39 
[Mohanlal v Benoy, A1953 SC 65], 
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^40. Transfer of decree to Court in another ^[State ^.—Where a decree is 
sent for execution in another "[State], it shall be sent to such Court and executed 
in such manner as may be prescribed by rules in force in that ^[State], 

Bangladesh & Pakistan: For “State” read “Province”. 

Scope and Application. Under art 261 Constitution judgments or orders of civil 
courts in India would be capable of execution within that territory according to law. The 
rules governing execution in the province to which the decree is transferred would apply 
[Murlidhar v Bashestar, A1938 L 126; Martand v Vinayak, 31 B 5], but question of 
limitation [Tincowrie v Debemira, 17 C 491; Jogemaya v Thakomoni, 24 C 473; Sree 
Krishna v Afumbu^ 36 M 108; Ranganadhan v Pannacharamma. A1942 P 128], or the 
determination of the rights and liabilities of the parties [Jnderchand v Bansropan, A1948 
P 245: Ramavtar v Pop Singh, A1970 Or 36] is governed by the law of the court which 
passed the decree. In the absence of rules by the High Court, rules in the First Schedule 
will govern the procedure [Chhegalal <Sc v Shyomlal A I960 MP 387; Indra Soap 

&c V National &c. AI963 MP 153]. The right to execute the decree belongs to the region 
of substantive law; the executing court is more concerned with the adjective law than 
with substantive law [Snbba Iyer v Metal Corpn, A1954 C 169 {Sriramachandra v 

Venkateswara, A1939 M 157 doubted)]. 

Ml. Result of eM'seution proceedings to he certified. —The Court to which 
a decree is sent for execution shall certify to the Court which passed it the fact 
of such execution, or where the former Court fails to execute the same the 
circumstances attending such failue. 

Scope and Application, There must be a formal certification which is a very important 
step as it terminates the jurisdiction of the transferee court [Shi'.linsnpn v Shidnudoppa» 

A1924 B 359]. That court retains jurisdiction to execute until it has sent the required 
certificate of execution or failure of execution, or it is withdrawn by the court which 
sent it [Abda v Miizofjar, 20 A 129; Ram v Sanwal. A1938 A 412; Mrnorath v AmbikOt 
13 CWN 533; Seshaiyar v Madan, A1932 P 286: 11 P 513; Maharoja v S:t:craia, 37 M 231; 
Salig V Ishar, A1930 L 5081. The original court has no jurisdiction regarding execution 
proceedings in respect of the properties, situated with the jurisdictional limits of the 
transferee court, until the non-satisfaction report along with the decree and records are 
received back [Shimoga Oil Mills v Radha Krishna Oil Mills^ A1969 AP 263]. 

Once the certificate is sent the transferee court loses jurisdiction (whether it should 
or should not have sent or whether it failed to return the copy of the decree) and sale 
after it is sent is void \ Benoy v Mohan. AI950 C 287]. This decision was reversed on 
on the ground of constructive res judicata as the plea of want of jurisdiction was not 
raised by the judgment-debtor in the subsequent proceeding [Mohanhl v Benoyt 1953 
SCR 377: A1953 SC 65]. 

When certificate is not received from transferee court, the transferor court does not 
altogether lose seisin of decree. It has jurisdiction to execute decree in respect of properly 
within its jurisdiction {Radhashyam v Debendra. A1952 P 213 FB; GiridJwri v Thokursidas, 
A1964 Or 170; Pannalal v Appalabhakatala, A1969 Or 147]. There i^ no particular fonu 
for a certificate. Information sent to the transferor court about t' e re'ult is sufficient 
[Ramknmar v Hazarimal. A1961 Raj 157]. What amounts to a certificate [Shiva V 
Rajeshwar, A1937 A 766|. The sending of a certificate is a judicial act and a formal 
order is necessary. Where there was no such order nor did the order indicate that certificate 
was prepared and sent, but an entry in the suit register indicated that information of dismissal 
of execution case was sent to the transferor court, s41 was not satisfied and transferee court 
had jurisdiction to further execute the decree [Prahlad v Thakiir, A1961 P 149; {Darson V 
Baldeo. A1946 P 365 obiter)\ Savitri v Kamal, A1955 P 456; Punjab Co-op Bank v Bikram, 
AI959 Pu 71; Ramknmar v Hazarimal. sup; Pannalal v Appalabhakctah, sup]. The 
provisions of s41 arc mandatory. An order that a certificate be issued and sent has to bo 
made. The mere sending of a copy of the order dismissing the execution petition without 

sulficicnt [Shimoga Oil Mills v Radha Krishna Oil Mills, 

A1969 AP 263]. 

When certificate is sent erroneously but copy of decree is retained, jurisdiction of 

transferee court continues [Jwala v Dwarka. A1937 A 474]. Striking off execution and 

an order to comnmnicatc it to the transferor court does not terminate jurisdiction [Ram 

anwa . 4121. After transfer the court which passed the decree has no jurisdic- 

rv" Pctilion unless concurrent execution had been ordered 

V Kotamma. A1947 M 431], 


1. See f n 1 in p 87. 

2 . Subs for “Province” by lAO 1950. 
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The non-sending of non-satisfaction certificate may be an irregularity, but it does not 
affect the right of the decree-holder to put in a second execution application. Similarly 
there is no prohibition in law that two execution applications cannot simultaneously go 
on if the property against which execution is sought is not the same [Aftab Ahmed v 
Hindustan C Bank Ld, A1960 A 558]. 


M2. Powers of Court in ejoecuting transferred decree. —The Court executing 
a decree sent to it shall have the same powers in executing such decree as if it 
had been passed by itself. All persons disobeying or obstructing the execution 
of the decree shall be punishable by such Court in the same manner as if if had 
passed the decree. And its order in executing such decree shall be subject to 
the same rules in respect of appeal as if the decree had been passed by itself. 

U P Am .—Renumber the section as sub-s (/) and insert the following sub-ss (2), {3) 
and (4): — 

(2) Without prejudice to the generality of the provisions of sub-section (/), the powers 
of the Court under that sub-section shall include the following powers of the Court which 
passed the decree, namely: — 

(a) power to send the decree for execution to another Court under section 39; 

(b) power to execute the decree against the legal representative of the deceased 
judgment-debtor under section 50; 

(c) power to o^der attachment of a decree. 

(i) A Court passing an order in exercise of the powers specified in sub-section (2) 
shall send a copy thereof to the Court which passed the decree. 

(4) Nothing in this section shall be deemed to confer on the Court to which the 
decree is sent for execution any of the following powers, namely: — 

(а) power to order execution at the instance of the transferee of a decree; 

(б) in the case of a decree passed against a firm, power to grant the leave to 
execute such decree against any person other than such a person as is referred to in clause 
(6) or clause (c) of sub-rule (/) of Rule 50 of Or XXI.” (President’s Act 35 of 1968 s 2). 

Scope and Application. ‘“S 42 expressly gives the court executing a decree sent to 
it, the same powers in executing such decree as if it had been passed by itself” [Jaimirain v 
Kedar, 1956 SCR 62: A1956 SC 359]. The words have no more effect than indicating 
that the executing court shall have the same powers of execution as the court which passed 
the decree. It is confined to the manner of execution and has no effect on the limitation for 
execution [Sheik v Sheik Md. A1967 M 45 FB at 50]. The transferee court has the same 
powers in executing the decree as if it had been passed by itself [Sanwal v Collr, 46 A 
560; Sital v Clement & Co, 43 A 394] except the power to transfer the decree to another 
court [Nandram v Gopaldas, A1956 MB 255]. But the court transferring does not 
surrender all its powers, eg it can carry on simultaneous execution (see s 39), or make an 
order for simultaneous execution in another court [Deb v Chowdhury, 5 R 397] or issue 
a precept under s46 [Galstaun v Dinshaw, 31 CWN 653], or appoint a receiver [Darsan 

V Baldeo, AI946 P 365], or recall execution proceedings from the transferee court 
[Dvarkadas v Saligram, A1939 P 144], or stay execution [Or 21 r26; Sarada v Comilla 
Bank, A1934 C 4: 60 C 1119] or whether decree has been satisfied by payment out of 
court [Ramchand v Wazir, A1962 Pu 293]. Where a transferor court passes an order for 
recall of a transferred decree, it has jurisdiction to receive execution application before the 
return of the decree [Walchand v Yeshwant, AI949 B 379]. The transferor court is not 
divested of its power to execute the decree after transfer [Surendranath v Harihar, A1971 
Or 77]. As to other powers of transferor court, see notes to s 39. 

Orders under the Companies Act may as provided in s45-H Banking Companies Act 
be executed by any civil court to which it may be transferred [Bharati dec v Rathindra, 
54 CWN 975]. Where a decree in favour of a bank in liquidation is transferred by the 
High Court to a civil court the transferee court has jurisdiction to hear questions under 
s47 or Or 21 r58 notwithstanding s 45 B Banking Companies Act [Kartick v N U Bank. 
A1969 C 406 {Comrade Bank, v Jyoti Bala, A1962 C 86 overruled)— contra: Ss 45-A, 45-B 
Banking Companies Act override s42 C P Code {Obite})\ Dhakuria &c v Surabala, A1953 
C 610]. Order in winding-up proceedings can be executed by the District Court to which 
It is transferred [Kalagara v Subhadaya Pub, AI969 AP 207]. 

The transferee court cannot question the validity or correctness of the decree [Rajerav 

V Nararav, II B 528, 532; Maharaja, v Rani Kanno, 23 A 181 : 5 CWN 137 PC; Maharaj 

V Lakpat, 15 CWN 725], or the validity of the order of transfer [Kannappa 

V Ishar, A1937 R 477], or that it was passed without jurisdiction [Chogalal v Trueman, 


1. See f n 1 p 87. 
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7 B 841; Kuppiiswami v Secy of S, A1929 M 383; Hari v N'arsins. 38 B 194; Zemindar v 
Chidambaram. 43 M 675. As to this see further notes to s 38 ante p89], or that it was 
obtained by fraud {Parvata v Digombar, 15 B 307], or cannot decide personal liability under 
Or 21 r50(2) {Pottiswami v Sait. A1942 M 501], or cannot stay execution [Chcttyar Firm 

V Vanappa. AI936 R 184; Surendranath v Ilarilwr, A1971 Or 177; Inayet v Umnio, A1930 
A 121— contra: Sarada v Comilla &c, A1934 C 4: 37 CWN 896]; but it can take into 
account later events, eg when the decree becomes unenforceable [Kimdanbai v Satnarain^ 
A1951 N 270; see notes to s 38 ante]. Transferee court is competent to deal with the 
question of cxecutability of the decree \Kcdaniath v Jainarain, A1954 P 497 on appeal 
AI956 SC 359]. The mere fact that one execution case has been dismissed on part 
satisfaction cannot prevent the transferee court from entertaining a fresh execution petition 
[Savifri v Kama!. A1955 P 4561. 

Where after the transfer of a decree it is affirmed or modified by the appellate court, 
the transferee court can execute the decree without any fresh order of transfer from 
the transferor court [Bangar v Kaiidindi, A1957 AP 403; Ekram v Umatid, A1931 P 27; 
Satyanaravana v Si/arama, 1950, 1 MLj 1; Firm Baghmal v Firm Pnruxhottam, A1963 
MP 154J. 

Decisions do not appear to agree as to whether the court to which a decree is 
transferred for execution has power to decide that it is barred by limitation. The view 
has been taken in some cases that if the judgment-debtor does not raise all objections to 
the cxecutability of the decree eg limitation &c, he is precluded from raising such pleas in 
later execution on the ground of constructive rex judicata [Snbromanian v Ramanathan, 
A1929 M 199; Raji/agiripafbi v Sankaran, 1924 MWN 527: A1924 M 673; Mnthnvccraswami 

V Annamaiui, A1926 M 411; Kondala v Saravayya. 1954, 1 MLJ 394; Nachiamma V 
Subramanian. AI928 R 40; Raichand v Maiy'kcfiand. A1956 Sau I; Chottoyalal v Puran- 
midl. 23 C 39; Srinaih v Priyanafh, A1931 C 312; Sandora v Appaya, A1954 Mys 1], A 
contrary view has been taken in others that the transferee court is not competent to 
decide the question of limitation \Kannappa v Ishor, AI937 R 477; Arjandas v U ka. 
AI936 R 271: Debidas v Akbar. A1930 L 118; llassein V Saja, 15 B 28]. In Hussein's 
case a distinction has been drawn between an order made for execution by the transferor 
court and a mere transmission of the decree, holding that in the former case the transferee 
court cannot entertain the objection). In Andhra, (dissenting from the Madras decisions) 
it has been held that the combined effect of ss 39 and 42 is that all objections, whatever 
their nature may be, bearing on the cxecutability of the decree could be urged before the 
executing court and there is nothing in s 39 to compel the transferor court to decide questions 
of limitation or like matter before transferring a decree [Somasekhara v Seshagiri. A1960 
AP 321 FB|. In this connexion see Jainarain^ v Kedar, A1956 SC 359; 1956 SCR 62 and 
Ail Bank v Chaitram, A1964 MP 226 that s 42 expressly gives the court executing a 
transferred decree the same powers as if the decree had been passed by itself. 

Where a small cause court decree is transferred to a subordinate judge with small 
cause court power for execution against immovable property, the court exercises original 
jurisdiction \Abinash v Biblmti. 44 CWN 587|. The order in such execution is appcalablo 
\Ananta v Baraja, A1941 P 624). Where a mortgage decree has been transferred to a 
court for execution, it cannot sell properties lying within as also outside its jurisdiction 
[Sivarama v Seetharama, A1944 M 4461. 

In executing a decree of another court, the Calcutta S C Court has the same power 
as it possesses in regard to its own decrees [Gunapatty v Thakurdye. 34 C 823], 

Limitation on the Transferee Court. It cannot transfer the decree for execution 
to another court [Sltib v Bipin. 3 C 512: 1 CLR 539). It cannot entertain an objection 
to the correctness or legality of the decree iMaharaja v Kanno Dei. 23 A 181; Kashi V 
Jamana. 31 C 9221. It cannot alter, vary or add to the terms of the decree or allow 
interest where none is allowed by the decree \Gajadhar v Firm, AI925 P 807]. See further 
s38: "Executing cannot go behind decree Etc". 


U P Am. Since the amendment the court to which the decree is transferred for 

execution has the same power as the court passing the decree. So a decree of a small 
cause court cannot be executed against immovable property at all by reason of the 
restriction imposed by the anicndmcnt[/?um Lochan v Mahadeo, A1970 A 544 FB* Karam 

\ ^ ^ ^^963 A 587; Ram Anjore v Sadanand. 

A1967 A 263). 

' EMeatfion of decrees passed by civil courts in places to which this 

Code does not expend.—Any decree passed by any civil court established in any 


1. Subs by C P Code (Am) Act 2 of 1951 s 8. 

2. See f n 1 in p 87. 
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part of India to which provisions of this Code do not extend, or by any court 
established or continued by the authority of the Central Government outside India, 
may, if it cannot be executed within the jurisdiction of the court by which it 
was passed, be executed in the manner herein provided within the jurisdiction 
of any court in the territories to which this Code extends.] 

Bangladesh & Pakistan: 43. Execution of decrees passed by Courts in places to 
which this Part docs not extend or in foreign territory. —Any decree passed by a Civil 
Court established in any area in Bangladesh or Pakistan to which the provisions relating to 
execution do not extend, or by any Court established or continued by the authority of the 
Central Government in any Acceding State may, if it cannot be executed within the jurisdiction 
of the Court by which it was passed, be executed in manner herein provided within the 
jurisdiction of any Court in Bangladesh or Pakistan. 

Scope and Application. [See Jadab v Dinanath, 13 WR 154; Zamil v Maharaja, 
15 CWN 992; Prabhii v Saligrani, II CWN 622; Chunnihd v Dundappa. AI951 B 190; 
Dalai V Dhan, AI953 Pu 24; Radhesham v Kundan, A1956 Pu 193 FB]. An ex parte 
decree passed by the Gwalior Court on 18-11-48 was transferred to Allahabad on 14-9-51 
for execution. The decree is a nullity. After the C P Code Am Act 2 or 1951 s 43 applies 
to two kinds of decrees: (/) decrees passed by any court established in any part of India 
to which the C P Code extends; (//) decrees passed by any court established or continued 
by the Central Govt outside India [Moloji v Shankar, A1962 SC 1737 affirming A1958 
A 775]. A reading of ss 43-45 would show that Indian courts have power to execute—(/) 
the decrees of those Indian courts to which the Code does not apply, eg the scheduled 
districts; (2) the decrees of civil courts outside India established by the authority of the 
Central Govt; (5) the decrees of the revenue courts in any part of India to which the 
Code does not apply and (4) the decrees of Indian Courts in the States to which the State 
Govt has notified that s 45 would apply [Kishendas v / C Bank Ld, A1958 AP 407|. 

This section was not intended to apply to foreign and sovereign territories such as 
those of former Indian States where the possibility of application of C P Code could 
never be contemplated at ail [Shah Kantilal v Dominion, A1954 C 67] . 

Execution of decrees passed by revenue courts in places to which this 
Code does not expend.—Tho. State Government may, by notification in the Official 
Gazette, declare that the decrees of any revenue court in any part of India to 
which the provisions of this Code do not extend, or any class of such decrees, 
may be executed in the State as if they had been passed by courts in that State. 

Bangladesh & Pakistan: AA. Execution of decrees passed by Courts of Acceding 
States. —^The Provincial Government may by notification in the official Gazette declaic that 
the decrees of any Civil or Revenue Courts in any Acceding State, not being Courts 
established or continued by the authority of the Central Government, or any class of such 
decrees, may be executed in the Province as if they had been passed by Courts of that 
Province. (PAO 1949 & Act 26 of 1951). 

Scope and Application. When a decree of the court of an Indian State is to be 
executed here, s44 applies. Procedure and question of limitation are governed by lex fori 
[Amar v Narain. A1947 O 206]. S 44 not being applicable to Presy S C Court, it iias no 
jurisdiction to execute the decree of a foreign court [Sitbramaniam v Srinivasa, A1951 
M 289], The concluding words of the section do not override sI3. It only confers 
authority to execute a decree of an Indian State which is in every other way valid and 
enforceable [Sukhdial v Mohan, A1935 L 531; Sheotahc.l v Binayek, A1931 A 689]. The 
limitations contained in s 13 apply to decrees transferred for execution under s44 [Panchkari 

V Giridhari, 30 CWN 785; Jivappa v Jeergi, 40 B 551; Vcterarashava v Muga, 39 M 24 FB]. 

Effect of notification under s44 [Nilratan v Cooch Behar &c, A1941 C 64; Chormal 

V Kastiiri, A1938 C 511]. Merger of a State with India. The crucial date for determining 
the validity or enforceability of an order or a decree is the date when it is made [Moloji 

V Shankar, A1962 SC 1737; Rodheshyam v Kundan, AI956 Pu 193 FB; Laxmichand v 
Tripuri, A1956 Raj 81 FB; Kukadap v Godmatia, A1962 AP 400 FB— contra: Chunnilal 

V Dundappa, AI95I B 190; Bhagwan v Rajaram, A195I B 125 FB, which were held 
overruled in view of Moloji v Shankar, sup, in Laxmidas v Chcuidrabhan, AI969 G 23]. 

44A‘. Exlecution of decrees passed by Courts in reciprocating territory,— 
U) Where a certified copy of a decree of any of the superior Courts of '* * * 


3. Subs by C P Code (Am) Act 2 of 1951 s 9. 

1. “The United Kingdom or” omitted by Act 71 of 1952 
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any reciprocating territory has been filed in a District Court, the decree may 
be executed in "[India | as if it had been passed by the District Court. 

(2) Together with the certified copy of the decree shall be filed a certificate 

from such superior Court stating the extent, if any, to which the decree has been 

satisfied or adjusted and such certificate shall, for the purposes of proceedings 

under this section, be conclusive proof of the extent of such satisfaction or 
adjustment. 

(i) The provisions of section 47 shall as from the filing of the certified copy 
of the decree apply to the proceedings of a District Court executing a decree 
under this section, and the District Court shall refuse execution of any such 
decree, if it is shown to the satisfaction of the Court that decree falls within any 
of the exceptions specified in clauses (a) to (f) of section 13. 

^[Explanation L —‘Reciprocating territory’ means any country or territory 
outside India which the Central Government may, by notification in the official 
Gazette, declare to be a reciprocating territory for the purposes of this section; 
and ‘Superior Courts’, with reference to any such territory, means such Courts 
as may be specified in the said notification. 

Explanation 2. —‘Decree’, with reference to a superior Court, means any 
decree or judgment of such Court under which a sum of money is payable not 
being a sum payable in respect of taxes or other charges of a like nature or in 
respect of a fine or other penalty, but shall in no case include an arbitration 
award, even if such an award is enforceable as a decree or judgment.] 

^^^ngladesh & Pakistan; In sub-scc (/) for asterisk read words in fn 1 and for 

India read “Bangladesh or Pakistan as the case may be”; Read the following as 
Explanation J : — * 


Explanation /.—Superior Courts, with reference to the United Kingdam. means the 
High Court m England the Court of Session in Scotland, fie High Court in Northern 
Ireland, the Court of Chancery of the Country Palatine of Lancaster and the Court of 
Chancery of the Country Palatine of Durham.” 

Renumber Explanation I as Explanation 2 and in the Explanation for “outside India” 

Golrnmen^l'V ” Dominions” and after the words “the Central 

Government may, insert from time to time”; 

shall^in'nn^r^c^'''’^'""’,""'' ^ ^s 3 and in the Explanation for the words “but 

snail m no case.decree or judgment." read “and 

and deemes nnvT'T T Kingdom, includes judgments given 

against such decrees or judgments, but 

decrefor judgment.”" ' award is enforceable as a 

1937^‘'scc*' fh"e^ RecfomcM" F f * 2 C P Code (Am) Act 8 of 

n 7!m9) havf been Lcl^r (^ot No F 37-11/49 L; 

which later formernnrl nrp^^^^ territories. Decree passed in territories 

arrangement_Execution rn 11 "ot be executed in India in absence of reciprocal 

PersonrcLegal P ^SngsrAct"" 49 

It U -.n In A , fPi»i/«/> Co-op <£c V Naranjan, A1961 Pu 3691. 

been given Ehher the" dec^ee^Ln ‘ “"V other section. Two alternatives have 

K ^he decrcc-holdcr can get his decree transferred under s39 to a District 

AI96I B 156]. The whole DurDosc"of [Morlays Ltd v Roshanlal, 

Court” appears to be to detLodne r,/“"i passed by the District 

to the execution the procedure that governs P‘'*''*'oular District Court in India and attract 

not equate the District S o the oS" ZTlVA b ““ 

___ original court.. S 44A has nothing to do with limitation 

I ^Mbs 5 P‘='^ossiycly by lAO 1948 lAO 1950 and Act 2 of 1951 
3. Subs for Explanations 1 to 3 by Act 71 of 1952 ' ' 
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[Sheik V Sheik Md, A1967 M 45 FB; overruling Uthamram v Abdul Kasim Co, A1964 M 
221]. Decree of Chancery Division filed in High Court for transmission for execution in 
another court. Application should be made upon notice to judgment-debtor—Procedure [I Sc 
Gl Trust Ld v Ram, sup\. Sub-s (/) does not require the filing of a non-satisfaction certifi¬ 
cate as a condition for the District Court to assume jurisdiction. Sub-s (2) is procedural and 
does not pertain to jurisdiction. The filing of a non-satisfaction certificate together with a 
certified copy is not a condition precedent to invoking the jurisdiction of the District 
Court for execution [Sheik v Sheik Md, sup]. It is clear from sub-sec (i) that the onus 
is on the judgment-debtor to establish that the decree falls within the exceptions in 
sl3 [Sh Abdul v Md Din, A1943 C 42: 75 CLJ 271]. The judgment-debtor has the same 
defences open to him as under s 13 [Chunnilal v Dundappa, 52 Bom LR 660]. Decree of 
Rangoon High Court transferred to court in this country for execution—Procedure [Offl 
Rec V Muthiah, A1947 M 34]. Decree passed by Rangoon High Court in 1934 and 
execution applied for at Kanpur in 1936—decree could be executed though Burma ceased 
to be a reciprocating territory after 1948 [Jugal v Gobardhan, AI964 A 548]. Decree of 
Karachi Court before 15-8-1947 is now a foreign judgment and cannot be transmitted for 
execution in India unless the territory of the decree becomes a reciprocating territory 
[Golden Sec v Mural &c. AI950 M 293; Domn v Hirolal. 53 CWN 817; Said-uTHamid v 
F I AI951 L 255; Punjab Co-op &c v Naranjan.' A196I Pu 369]. Lex fori governs 
execution proceedings [Naresh v Sachindra, A1950 C 8]. Reciprocity applies to enforceable 
decrees in the country of their origin. If the judgment is barred by limitation there it 
cannot be enforced here even though a larger period of limitation is available. There 
is no period of limitation for the filing of a certified copy. The right to apply for execution 
accrues on and from the date of filing under s44A(/) and the residuary article of the 
Limitation Act applies [Sheik v S, sup]. Step for execution of a decree of a foreign 
court has to be taken within 3 years from the date of passing of such decree [Lakhpat 
V Atma, A1971 P & H 476]. 


45. Execution of decrees in foreign territory .—So much of the foregoing 
sections of this Part as empowers a Court to send a decree for execution to 
another Court shall be construed as empowering a Court in any '[State] to send 
a decree for execution to any Court established ^[ * * ] by the authority of the 
Central Government ^[outside India] to which the ^[State Government] has by 
by notification in the official Gazette declared this section to apply. 


STATE AMENDMENT 

Pondicherry.— s45 the following was inserted as s45A by The Pondicherry 
{Extension of Laws) Act, 26 of 1968 \ — 

“45A. Execution of decrees, etc passed or made before the commencement of the 
Code in Pondicherry.—Any judgment, decree or order passed or made before the commence¬ 
ment of this Code by any Civil Court in the Union Territory of Pondicherry shall, for the 
purpose of execution, be deemed to have been passed or made under this Code: 

Provided that nothing contained in this section shall be construed as extending the 
period of limitation to which ^ny proceeding in respect of such judgment, decree or order 
may be subject.” 

Bangladesh & Pakistan: For “State” read “Province”; /or asterisk inside bracket 
numbered 2 read “or continued”; for “outside India” read m any Acceding State and 
for “State government” read “Provincial Government”. 

Notes. This section was substituted for the original section by the ALO 1937 The 
courts contemplated in the original section were courts in the Indian States m alliance 
with what was formerly the British Government INarsomal w Pesuma MmS 451 
Transmission of decree of “British Indian” courts to courts of Indian States [Pierce & Co 
V Perumal. 40 M 1069 FB]. As to the combined effect of ss 43-45, see notes to s43 a/ite 

and also sl3 ante. 

46 Precepts.— (1) Upon the application of the decree-holder the Court which 
passed'the decree may, whenever it thinks At. issue a P^'f 

which would be competent to execute such decree to attach any property 
belonging to the judgment-debtor and specified m the precept. 


1. Subs for “Province” by lAO 1950. 

3' i;b%Z'lAo"l«o'te S">» «< 

Co™ to ' 

4. Subs for “Provincial Government by lAO 1950. 
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(2) The Court to which a precept is sent shall proceed to attach the property 

in the manner prescribed in regard to the attachment oZ property in execution 
of a decree: 

Provided tiiat no attachment under a precept shall continue for more than 
two months unless the period of attachment is extended by an order of the Court 
part of India to which provisions of this Code do not extend, or by any court 
the decree has been transferred to the Court by which the attachment has been 
made and the decree-holder has applied for an order for the sale of such property. 

Scope and Application, S 46 governs onlv attachments in execution of a decree and 
docs not come into play in the context of Or 38 r 5 or Or 21 r46 [Chimando.s v Mahadevanpa 
Finn. AI96I AP 4I6|. The object is to enable the decree-holder to obtain an interim 
attachment when it is apprehended that he may otherwise be deprived of the fruits of his 
decree. A transferee court cannot issue precept [Umaley & Co v Lakshmi, A1926 S 1571. 
The issue of a precept has not the effect of transfer of a decree for execution. The court 
receiving a precept has no jurisdiction to entertain an application under Or 21 r2 
\C lampnlal v Mofuinlul. AI959 MP 397|. An attachment under precept is not attachment 

attachment by precept Kissenji v Sri Kissen. A1940 C 

A precept can be issued by the court even after it has transferred the decree to 
anolbei court for execution The receiving court cannot question the validity of the precept 

3' CWN 653: A1927 C 5811. Indef.nite order stat^ that attach- 
lent IS made permanently cannot be made [Giinlial v Kh'.'Z'in. AI936 L 4861 Two 

forlvmnl" the order is passed after the period, provided application 

extension is filed within it [Sivnkoliindo v Gamiptilliy, 34 1C 302- 3 LW 3361 

and'ln specified in the proviso 

and in no other \ llindnsilum Bicycle- <tc v Nalh Bank, A1957 P 209J. 

7 ^Tl ‘933 for execution being made 

iiirli.m^.nf I jurisdiction to accept money or security from 

udgment-deb or [Pnran v Dina. AI926 L 4331. Money attached under precept-Pavr^^t 

Uaehn nT h '"PJ' ^ not apply o older o 

SoitvTn '' ^ 2121 . Precept fL^ttachment of 

^ X 4 ^1 ^ custody of court [Khasan v Moti. A1935 L 9141. 

Modes of attachment of property (Or 21 rr4I-57). Form (No 2 App E). 

Appeal An oidcr of precept is not appealable \R<unnalli v S( 7 it AI952 M 826* 

coZA^i^rif7 C 249: 7?«y KiL,ii\ Sri KiZn llllo l 2^*. 

CONTRA. Kapooichand v Revatt, A1956 MB 208]. 

Questio ns to nii pi-TiiRMiNED by C ourt exec uting Decree 

47. Questions to be determined by the Court exccutini* decree, —(7) All 
questions tyismg between the parties to the suit in which the decree waTpassed. 
nf f'-presemativcs, and relating to the execution, discharge or satisfaction 
by a setSe sdt rJc‘crniincd by the Court executing the decree and not 

"’r’ I® objection as to limitation or jurisdiction. 

!' I Ltcc ° section as a suit or a suit as a proceeding and may. 

u ^^‘^^^ssary, order payment of any additional court-fees 

(J) Where a question arises as to whether any person is or is not the 
brScTcrmilTd bV'thrCour question shall, for the purposes of this section. 

been ^^srdsrrr~d^fcndunt “I' section, a plaintiff whose suit has 

v""-'‘‘=San.;tion'Lradd;it^ 

cxceutiorr'th?decree sLdl’be'’dcried m b^a rSr 

purchased by him.” ^ ^ party to the suit in respect of the properly 

Sec the later ainendmenl of the original Explanation by Central Act 66 of 1956 
__: For Explanation read the Explanation in fn 1. 

and a detendant against whom a suit has been dismissS'"are parties m‘lhrsu.T" 
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Scope and Application. The words “or to the stay of execution thereof” which 
occurred in the old section after the words “execution discharge or satisfaction of the 
decree” were omitted by the Code of 1908. Sub-secs (2), (3) and the Explanation are new 
The determination of any question within s 47 is a ‘decree’ [see s2(2)]. 

The conditions necessary for application of this section arc:—(/) the question must 

relate to the execution^ discharge or satisfaction of the decree, and (2) it must arise between 

the parties to the suit in which the decree was passed or their representetives. One purpose 

of fhe section, as Lord Macnaughten said, is that “it is of utmost importance that all 

objections to execution sales should be disposed of as cheaply and as speedily as possible”. 

The judicial Committee have therefore recommended a liberal construction of the section, 

so that questions capable of determination by the executing court may be disposed of by 

it and parties should not be driven to an independent suit unless the case be clearly 

outside its scope and purview [Prasanna v Kalido.s, 19 lA 166: 19 C 683, 689; Waked v 

Jummaee, 18 WR 185 PC; Gidzari v Madhoram, 27 A 447; Seth v Srinath, 4 CWN 692; 

Sansar v RamlaU AI957 Pu 307]. The difficulties of a litigant in India begins when he 

has obtained a decree [Court of Wards v Maharaja, 14 MIA 605, 612: 17 WR 159]. The 

other purpose is to ensure that execution matters shall be dealt with by the executing 

court and so it has been given exclusive jurisdiction to determine such question stating 

clearly that a separate suit is barred [Lakshman v Ramdas, 57 C 403; 33 CWN 795, 802 

FBJ. Questions arising both before and after the completion of execution fall within 

the section [Imad v Jagan, 17 A 478; Nilratan v Ramratan, 5 CWN 627; Basiruddi v Elahi. 
A1935 C 645]. 


The pendency of an application for execution by the decree-holder is not a condition 
for the exercisal of the executing court s powers under this section. An application made 
by the judgment-debtor which raises a question relating to e.xecution, discharge or satis¬ 
faction of a decree in a suit is an application before the court executing the decree and 
must be tried in that court. Accordingly, an application by the judgment-debtor that a 
decree for restitution of conjugal rights be recorded as satisfied is maintainable even 

though the deciee-holder had not applied for execution [Shreevastava v Vceiia, A1967 
SC 1193]. 


The policy is that all questions covered by s 47 must be determined in execution and 
not by a separate suit. It prohibits not only a suit between the parties and their 
representatives^, but also a suit by a party or his representatives against an auction- 

purchaser, the object of which is to determine a question which properly arises between 
the parties to the suit or their representatives [Bastiram v Futtii, 8 A 146 FB; Gokul v 

Kisan, 34 B Lakhii v Radliabai, AI952 B 438; Mohan v Panchanan, 53 C 837]. 

As held by the Privy Council s 47 applies where the question raised concerned the auction- 
purchaser as well as the parties to the suit [Ganapothy v Krishnamachariar, 45 lA 54, 60: 
AI9I7 PC I2I]. “All questions arising” therefore includes questions actually raised or 
which could have been raised in execution proceedings [Lakhu v Radhabai; Mohan v 
Panchanan, sup]. Decisions on complicated facts or difficult questions of law should 
also be made if they arise under s47 [Jugalkishore v Raw Cotton &c^ A1955 SC 376: 1955' 
SCR 1369]. But where the executing court lacks inherent jurisdiction to execute the 

decree by attachment and sale, the execution proceedings along with the sale even though 
confirmed are null and void and it is not necessary for the judgment-debtor to raise an 
objection under s47 [Ram Loc/ian v Mahad?o, A1970 A 544 FB]. 

It has been held in numerous cases that where a decree is sought to be challenged 
on the ground of its invalidity, the proper remedy is by a separate suit [Mahabir v Marain, 
54 A 25 FB: A1931 A 49; Ajoy v Pitshpabala, Ai952 As 54; Kh-:trapal v Shyama, 32 C 265; 
Rangasami v Tiriipati, 28 M 26; Hiralal v Parmeswar. 21 A 356; Ragha v Gopal, 54 B 162]. 

In order to be a “decree” the order passed in execution must relate to the rights 
and liabilities of the parties with reference to the relief granted by the decree. But 
orders that are mere incidental and refer to the conduct of the proceedings are not within 
s47 [Lloyd’s Bank v Rehmat. A1939 L 177]. As to what is a “decree” within s47 for 
purpose of appeal. See ante p 9. 

If a decree is in any way ambiguous, the executing court can always interpret it with 
reference to the judgments and pleadings [Lachmi v Jwala, 16 A 344; Radhamoni v 
Gobind, A1942 P 196; Ramkirpal v Rup, 6 A 269, 275; Kali v Secy of S, 16 C 173, 183; 
Munpl Com v Dharam, A1935 L 632] . Where a compromise decree provides 
both for a personal remedy and a charge on property, the question whether to allow the 
personal remedy to be pursued in the first instance depends on the intention to be gathered 
from all the terms [Rajes v Shanti, 1957 SCR 77: A1957 SC 255]. 

S 144 applies only when the decree is varied or reversed in appeal or revision \Gopal 
V Swarna, 34 CWN 707]. S 47 applies to other cases, eg when a decree is set aside under 
Or 9 r 13 or by a separate suit. When neither section applies court has inherent power 
to order restitution under sl5I [Beni v Pran, 15 CLJ 187, 189; Asutosh v Upendra, 21 
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CWN 564; Jai Bcrham v Kedar, 49 lA 351 : A1922 PC 269: 2 P 10]. As to restitution, 
see notes to s 144 post. 

As a result of the addition of the words ’‘or fraud" in Or 21 r 90 a plications for 
setting aside sales on the ground of fraud in publishing or conducting a sale have gone 
out of the scope of s 47 and can be made only under Or 21 r 90. But applications for 
setting aside sales on the ground of other kinds of fraud come under s 47 and there is a 
second appeal, eg fraud in not serving notice under Or 21 r 22 [Lir/n/n v Modhabmani, 

14 CWN 560; Kumed v Pra.sanna. 40 C 45]. As there is a second appeal, no revision 
lies [Indu Bhusan v Angurbala, 56 CWN 422]. Application to set aside the sale on any 
other ground also falls under s 47 eg for want of notice under Or 21 r66 {Naroyan V 
Ram, A1948 N 179], or in contravention of stay order [Ayyammal v Thaugdvelu, A1950 
M 317; see notes to Or 21 r 90], or for want of jurisdiction [Mohan v Shibdhaiy, A1942 
P 146], or to have a sale declared void as without jurisdiction [BJiankumnr v Lachhmi, 
A1941 P 566; Awadh v Sudarsan, AI965 P 427 FB; Narayanan v Thomakutti, A1967 
K 162]. 

Limitation for an application under s 47 is 3 years under Art 181 Limitation Act (art 137 
of 1963 Act) [Uzir v Nasimunnessa, A1928 C 865]. Objection to sale can be maintained 
before confirmation [Ram Ch v Sarupa, A1939 L 113], but no after confirmation [IPrts/i v 
Ganeshi, A1939 L 405; Balcshyvar v Ram Ranbijoy, A1947 P 461; Kt~dar v Arun, A1937 A 
742; Ramasami v Kulandiavelu, A1922 M 631]. Objection to sale can, however, be maintained 
after confirmation by an auction-purchaser at a previous court-sale of the property 
[Central Bank v Gaibi, AI968 P 32]. 

S 47 applies to all kinds of decrees under the Code capable of execution but not 
declaratory decrees which are generally enforceable by suit [Ramoswami v Muthiah, 48 
M 482]. Scheme decrees though declaratory which contemplate execution come within 
its scope [Varadaiah v Vara.simhalu. 54 M 345; Bd of Control v Balojce, AI928 M 61; 

Vaithilinga v Thyagaroja, 59 M 751; Ponnambala v Sivagnana, 17 M 343 PC; Subbarao 

V yenkatanarasimha. A1951 M 736J. S 47 also applies to orders passed under other Acts 
which are capable of execution as if it were a decree [Mahim v Ram, 1 CWN 591, 593; 
Sribullav v Baburam, 12 C 511, 513; Hari v Chandra. II CWN 745; Ahmad v Cooperative 
C S, AI926 L 547; Donald & Co \ Kevalram. A192I S 132]. S 47 does not apply to 

proceedings taken to enforce an award [Gajula v R Co-op Soc, A1970 AP 446]. 

Execution court cannot go behind the decree and question its correctness or validity, 
except when it is passed by a court without jurisdiction (see ante under s 38 p 89). 

Application under s47 may be summarily dismissed; only applicant must be heard 
[Dasarath v Kalicharan, 5 DLR (P) 239]. 

“Discharge or Satisfaction of the Decree. ” [Adjustment or Compromise After 

Decree]. The words "discharge or satisfaction of the decree'* must be limitted to the 
question of discharge or satisfaction arising in course of execution or in connexion therewith 
[Jogemaya v Thakomani, 24 C 473]. The question must relate to the enforcement of 
the obligation created by the decree and must have reference to matters arising subsequent 
to the passing of the decree and not antecedent to it [Arabinda v Doraswamu 11 M 
413; Narain v Rameshwar, 6 CWN 796]. 

“The Code contains no general restriction on the parties' liberty of contract with 
reference to their rights and obligations under the decree and that if they do contract 
upon terms which have reference to and affect the execution, discharge or satisfaction 
of the decree the provisions of s47 involve that questions relating to such terms may 

fall to be determined by the executing court.If it appears to the court acting under 

s47, that the true effect of the agreement was to discharge the decree forthwith in 
consideration of certain promises by the debtor, then no doubt the court will not have 
occasion to enforce the agreement in execution proceedings but will leave the creditor 
to bring a separate suit upon the contract. If, on the other hand, the agreement is 
intended to govern the liability of the debtor under the decree and to have effect upon 

the time or manner of its enforcement, it is a matter to be dealt with under s47". In 

this case there was an agreement between the parties after decree that interest will be 

increased from 6i% to 8% [Oudh C Bank Ltd v Bindbasini. 66 lA 84: A1939 PC 80; 

43 CWN 501 [Gobardhan v Daudoyal. 54 A 573 overruled); Motilal v Mahmood, A1968 
SC 1087]. The executing court can determine all questions relating to the agreement 
postponing the execution of the decree and the incidental terms as to payment of the 
higher rate of interest [Motilal v Mahniood, .vwp]. So, a compromise in execution intended 
to govern the liability under the decree and to have effect upon the time and manner of 
enforcement can be recorded under s 47 and enforced [Patiu v Nirmal 43 CWN 907; 
Makendra v Bishambar, A1940 A 270 FB; Ram Sevak v Ram Sahai. A1952 A 168; Mcghra'i 
V Kesarimal. A1948 N 35; sec Harbans v Uma. AI942 P 68], Where the parties in a 
pending execution entered into a compromise that the judgment-debtor would pay in 
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instalments and that if they were regularly paid, judgment-debtor would get a rebate on 
interest— Held that the compromise was never intended to supersede or satisfy the existing 
decree but the terms merely provided a mode of executing the decree {Seh^al Bros v 
Bharat Bank, A196I Pu 439, affirming AI960 Pu 459]. Where the agreement provided 
that the decree would be executable on default of judgment-debtor to deliver possession 
and pay arrears of rent the decree could be executed [Pannonanda v Blio^abaii, A1969 
Or 32]. 

A post decree agreement between the decree-holder and the judgment-debtor that if 
the latter does not appeal against the decree, the former will not execute the decree, can 
be set up by the judgment-debtor under s47 as a bar to execution[^/2^7gu'«/i v Shambhu, 
A1960 A 562]. If a compromise in execution provides only a mode for discharge of 
liabilities by instalments &c it can be enforced [Bharat Bank Ld v Schgal Bros, A1960 
Pu 459; Ramnath v R, A1960 MP 257]. Order converting a decree into an instalment 
decree under Or 20 r 11 (2) is within s47 [Chandra v Sahadabia, 52 CWN 440J. 

An objection to execution by judgment-debtor alleging that decree-holder had before 
decree agreed not to execute it, is not relating to “execution, discharge or satisfaction” 
and can be decided only by a separate suit [Hassan v Gauzi, 31 C 179; Benode v Brajcndra, 
29 C 801; Azizur v Aliraja, 32 CWN 434; Dilsiikh v Lachhman, AI927 L 894; Moola v 
Chartered Bank, AI928 R 36; Krishna v Ramsaran, A1962 A 374— contra; A pre-decretal 
agreement not to execute the decree can be pleaded; Papamma v Venkayya, A1935 M 860: 
58 M 994; Periimalaswami v Rajammal, A1955 M 339; Usman v Mammooty, A1961 
Ker 179; Rukmani v Krishnama, 9 MET 464; Chidambaram v Krishna. 40 M 233 FB; 
Velu V Krishna. A1925 M 591; Ganri v Gajadhar, 6 ALJ 403; Laldas v Kishor. 22 B 
473 FB]. In a later Madras case it has been said that the FB case in 40 M 233 sup is 
contined to agreements which relate to execution and not to agreements which attack 
the decree itself [Butchiah v Tayar, AI931 M 399; 54 M 184; Kangaya v Miiihuswomi, 
1941, 2 MLJ 344]. So, a pre-decree agreement that decree would be passed but satisfaction 
would be entered afterwards cannot be enquired into [Gudimalla v Tatta, A1950 M 608]. 

Where in execution a judgment-debtor pleads payment or adjustment the question 
falls within s47. But uncertified adjustment or payment cannot be entertained under 
s47 {sep. Or 21 r2) even if judgment-debtor pleads fraud [Biroo v Joinwoti, 16 CWN 
923; Shamlal v Hazari, 15 CLJ 451; Mehbimnissa v Mehmedunnissa, 49 B 548 FB; see 
notes to Or 21 r2]. So a judgment-debtor can take such objection in execution within 
90 days^ of adjustment when it will be treated as an application under Or 21 r 2(2) 
[Chandi v Panchanan, 9 P 521], but payment beyond 90 days cannot be entertained 
in execution [Darshan v Suraj, A1938 P 465]. Application alleging uncertified 
payment cannot be entertained both under s47 and Or 21 r2; it must be one or the other 
[Bimala v Batakrishna, A1957 C 308]. If full satisfaction has been erroneously entered 
by court, decree-holder may execute afresh [Satyanarayana v Nagabhushanam, A1951 
M 429]. 

Dispute between auction-purchaser and judgment-debtor relating to delivery of possession 
does not relate to execution, discharge or satisfaction of the decree [Sadhu v Sudarshan, 
A1965 Or 26; Mayadhar v Pramod, AI969 Or 144]. 

“Parties To The Suit’'. In order to determine whether parties to execution are 

“parties” within s 47, the governing factor is not whether the disputants were parties to 

the decree but whether they were parties to the suit in which the decree was passed 
[Saraswatamma v Maki, A1940 M 811; Samhut v Sambaran, A1944 P 105]. A person 
made a party to the execution proceeding cannot claim to be a party to the suit 
[Satya v Kalyani, 49 CWN 558]. If a party was a proper party to the suit, even though 
exonerated by the decree, he is still a party for purpose of s 47 [Kalu v Thandavan, 
A1933 M 340]; so also a defendant against whom a suit is withdrawn or abandoned 
[Baburam v Shafiulzaman. A1944 L 273]. A person who is found not be to be a proper 
party is not not a party under s47 merely because the court instead of striking out his 
name had “exonerated” him or dismissed the suit against him [Abdul Sac v Sundara, 
54 M 81: AI930 M 817 FB; Thanagachami v Veerappa, AI937 M 268; Mahalakshmamma 
V Hanumayya, A1943 M 916]. Whether a person exonerated from a suit and struck off 
could nevertheless be deemed to be a party within s 47, will depend on the circumstances 
of each case having regard to the pleading and the order of exoneration [Kailasa v 

Ponnammal, 1961, 2 MLJ 119]. A party who is exonerated from the suit and against 

whom no decree has been passed is entitled to object under this section and isk for 
restoration when his possession is disturbed in execution [Sivanandareddi v Giirumurthi, A1967 
AP 277; Ramaswami v Kamaswaramma, 23 M 361 FB, and Vibhudapriya v Vidianidhi. 22 
M 131 folld]. Where a party has been joined as a party being a co-sharer, the fact that 
he was merely joined as a pro forma defendant makes no difference [Shibram v Kehar, 


1 . See now art 125 of fimitation Act 36 of 1963 wherein the period is reduced to 30 days. 
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Aiy34 L 1()5|. If the judgment-debtor disclaimed to be the judgment-debtor he cannot 

maintain application under s 47 {Yugeshwara v JiyoA, A1969 P 265]. 

The expression '‘parties to the sttit" means opposed to each ether in the suit \_Radhabai 

V Bhimrao, A1925 N 186] but not necessarily as plaintiff and defendant, eg in partition 

suits defendants arc often arrayed against each other [Mangoyya v Sriramulu, 24 MLJ 
4771. So disputes between parties on same side affecting party on opposite side is within 
it \Ahdul V Chi Doc, AI927 R 45; Vrsdavyasa v Madura A1924 M 365; Sitndar v 
BiLm A1936 L 116; Shriram v Co-op Soc, AI949 N 398]. A dispute between two persons 
each claiming to be decree-holder is within s 47 [Udmani v Rashubausi, A1944 P 307]. 

The questions determinable arc those between parlies opposed in interest and not between 

a party and his own representative [Yagnasomin v Chidcinibara, 61 1C 961; Mogan V 
Doshi. 25 B 631; Bfiagwati v Banwari. 31 A 62 FB], or between two parties who both 
represent the same party [Annamalai v Ramasami. A1941 M 161 FB; Rama Maruti v 
Malappa, A1942 B 309|, or between represantatives of the same {Mundyappa y 

Sampa AI965 My 268|. A decree passed against a manager of a joint Hindu family, will 
constructively bind the junior members to it only with reference to joint family properties 
but not in relation to their individual properties \Jiumoo V Ram Narayan, AI956 A 580]. 
A benamdar is neither a party nor the representative of a party \ycnkamma v Parthasarathi, 
AI926 M 10811 S 47 appbes to persons who arc made parties though as against them 
no relief is claimed or granted {Nirodc v Harendra. 42 CWN 87; A1938 C 118; Vmaprasad 

V Mrityunjay. A1968 C 547]. Auction purchaser is not a party [Ram Gatm v //an, 

A1950 B 3461, but a decree-holder auction purchaser is a party [6'av/afa/n v Yisliwa, 


A1945 B 386J. .... w, , -i 

“Party” means a parly properly made a party. A minor [Rashidutinessa v Md Isma^l^ 

36 lA 168: 31 A 572: 13 CWN 1I82| or a lunatic [Kalipada v //an. 44 C 627] not duly 

represented is never a party to a suit. The present participle “arising” indicates that the 

person should be either a parly to the suit or his representative at the time when the 

question is raised \Mahahir v Narain, A1931 A 490 FB. A contrary view has been taken 

in Awadh v Sudarsan, A1965 P 427 FB where it is observed that the question appears to 

have been settled in the ease of lliralal v Kalinalh, A1962 SC 199]. 

Questions between two judgnicnt debtors inter y\? \^R<fy/ior v I^ltissoor^c Bonk. 1 A 
.681; Bhagwati v Banwari, 31 A 82 FB— contra; Vedavyasa v Madura &c, AI924 M 365; 
Abdul V Chi Doc, 4 R 418]; questions between rival decree-holders inter se seeking to 
attach the same property [Ram v llamiran, II CWN 433] or regarding execution of a 
joint decree [Gyamonce v Radha, 5 C 592]; questions between auction-purchaser and 
judgment-debtor \Surendra v Amar,:sh. 16 CWN 570] or questions between persons having 
rival claims to be accepted as legal representaive on one side only [Sunder V Sitaranit 

A1941 L 342] arc not questions between “parties". 

By acquiring the interest of one of the decree-holders a judment-debtor retains the 
character of a parly opposite to the other decree-holders and his objection to the execution 
of the decree arc put forward in the position of a judgment-debtor [5a/W(ir v Shomlah 
AI957 Pu 307; Mundyappu v Sampa. AI965 Mys 268]. A surety is to be deemed a party 
within s 47 when it is sought to execute a decree or order against him [Pratap v Abdul 


Rahman, 1957, 2 All 252]. 

There should have been a conflict in the suit between the parties. Where in a suit 
two defendants sailed together but in execution there is a conflict of interest and orders 
are passed in favour of one against the other, s47 docs not apply [Bhagyalakshmi v Bappih 
AI946 M 90; Bhikibai v Mangtibai, A1967 MP 3]. 

When a party to a suit dies before decree, the legal representatives of that person 
arc competent to raise objections about execution, discharge and satisfaction of the decree 
[Anadh V Sudarsan. A1965 P 427 FB, relying on Hiralal v Kalinath, A1962 SC 199]. 


Explanation. The explanation settles a point on which opinions were divided. It 
gives effect to the views in Ramaswami v Kameswaramma, 23 M 361 FB; Gouri V K/ijmwar. 
17 B 49 and Nirodc v Harendra, A1938 C 113. A defendant against whom a suit is 
withdrawn or abandoned is a person against whom a suit stands dismissed and therefore 
he remains a "party" \Bahuram v Shaftulzaman. A1944 L 273; but see Ram v //irti, 
A1943 N 273). The Explanation amended in 1956 applies even in the case of suit filed 
before the amendment \Sadhu v Sudarsan, A1965 Or 2]. 

A defendant against whom a ease is abandoned is still a party if his name nas not 
been struck off [Sannamma v Radhabhayi. 41 M 418; Sathu v /^a/munwni, 49 M 494]. 
If his name is struck off he ceases to be a party [NaUapcrumal v Sakul, 108 IC 406; see 
however, Linga v Lakshman, A1926 M 687]. Where a suit is dismissed against a person 
on the ground that he was improperly impleaded having no concern with the suit he does 
not remain a “aptry" whether his name is or is not removed from the record 
Sac V Sundara. A1930 M 817 FB; Jujisthi v Lakshmana. A1933 M 435; Kusmi v Sadfliiva. 
A1942 P 432; Suresh v Shamal. A1957 P 437]. A party defendant whose name is directed 
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to be removed and who is exonerated from the suit may nevertheless be a party to the 
suit within s 47 and any order on an objection by such party is open to appeal [Mahalinga 
V Santhonogopala, A1959 M 80]. 

The dismissal of a suit against a party on the ground that he is not a necessary 
party is not a dismissal within the Explanation of s47 [Radiianoth v Ram Ch, A1954 
C 367]. If instead of striking out his name, a suit is erroneously dismissed against a 
party, he is not a ‘party' within s47 IKusmi v Sadasiva, A1942 P 432]. 

If a person is sued in both capacities and a decree is passed only in his personal 
capacity and dismissed as shebait, he can file an objection to the sale of property as he is a 
party under the Explanation [Sailendra v Braja, 43 CWN 371]. 

Though a decree is set aside against a defendant on the ground that he was a minor 
not duly represented in the suit, he is deemed to be party to the suit within the Explanation 
[Shivapiijan v Bahati, A1959 P 13]. 

The explanation now further makes it clear that the auction-purchaser is a party 
and the earlier decisions therefore, dealing with this question have lost much of their 
importance. The explanation, however, does not include an auction-purchaser in a prior 
litigation between the common judgment-debtor and third parties [Sham v Jai, A1968 D 
104]. The explanation does not make the auction-purchaser a representative of the 
judgment-debtor [Mamti v Krishna, A1967 B 34]. 

‘‘Representatives’’. 47 does not apply when the dispute arises between a party and 
his own representative or between rival representatives of the same parity [Malai v 
Ramaswami, AI94I M 161; Siirindar v Ram, Ai944 L 294; Ithalk v Krishna, A1957 T-0 
5]. Dispute between two representatives of the judgment-debtor [Mallari v Siva^^anana, 
A1944 M II; (doubted in Rukkiimani v Kamachi, A1963 M 450)] or between co-decree- 
holders [Bapanna v Jaggiah, A1943 M 407] is not within s47. S 47(5) is meant for cases 
where both parties are claiming to be the legal representatives of the deceased decree- 
holder [Anant v Dharman, A1957 Pu 64]. 'S 47(5) does not contemplate an enquiry on an 
application by a stranger that decree-holder was his benamdar [Parsanmal v Jeth Singh, 
A1957 Raj 253]. 

^'Representatives'’ does not mean representative of a party to the execution proceeding, 
but the representative of a party to the suit [Sreenath v Ramanath, 3 CWN 276]. It has 
a much wider meaning than “legal representative” in s 50. It means not only the legal 
representatives in the sense of heirs, executors or administrators but includes any represen¬ 
tatives in interest, ie any tranferee of the interest of the decree-holder or the judgment- 
debtor who is bound by the decree [Ishan v Beni, 24 C 62 FB; Peari v Chandi, II CWN 
163; Veyindra v Maya, 43 M 107 FB; Azhar v Md, A1939 N 183; Bankey v Brijrani. 
A1941 O 314; Ajoodhya v Brij, AI940 P 615; Balaram v Subodh, A1956 As 9; Daidatram 

V Bhagwanti, 65 PER 606; Shivasankar v Ajit, 67 CWN 915]. So a purchaser, lessee, or 
mortgagee of judgment-debtor’s property attached in execution of a decree against the 
judgment-debtor is his representative [Gur Pd v Ram, 21 A 20; Kuppana v Kumara, 34 
M 450; Mathewson v Gobardhan, 28 C 492; Lalji v Nand, 19 A 332; Ishar v Parmanand, 
A1926 L 134; Bhikii v Ram, A1946 L 134 FB]. An auction-purchaser at a court-sale 
under a previous decree is a successor-in-interest of the judgment-debtor and can challenge 
a later sale under a subsequent decree even though the latter had been confirmed first 
[Central Bank v Gaibi, A1968 P 32— contra: But an auction purchaser under a court-sale 
in another execution case by virtue of a previous attachment is not a representative of the 
judgment-debtor [Akshaya v Binod, A1968 P 181]. As to the test to be applied in 
determining the question, see Ajodhya v Hardwar, 9 CLJ 485; Tara v Nilmani, 41 C 418. 

Meaning of “for the purpose of this section”—Execution court decided that was 
representative of a decree-holder on the basis of a will. In a suit by plaintiff as adopted 
son on the allegation of forgery of will, the question of genuineness of will was }\::s 
judicata [Rangappa v Rindawa, 55 Bom LR 725]. 

Another attaching decree-holder is a representative of the judgment-debtor [Upendra 

V Binod, 43 CWN 1100]. A decree-holder attaching the property of his judgment-debtor 
is not his representative [Pethuraja v Muihuswami, A1942 M 128]. 

It is not sufficient to hold that auction-purchaser is a representative of either of 
the decree-holder or the judgment-debtor. It is further necessary to see that the dispute 
is one arising between the parties or their representatives [Kedar v Anm, AI937 A 742 
FB]. In Bombay [excepting in Sadashiv v Narayan, 35 B 452] an auction pu“chaser 
has been held to be a stranger and not a representative of either the judgment-debtor or 
decree-holder [Baimani v Ranchod, 24 Bom LR 147; Nursing v Bandu, 42 B 411; 
Nanmantgouda v Nagan, 42 Bom LR 1123; Gangadhar v Balwant, 1940 Bom 370]. 
The auction-purchaser is not a person claiming under the transferor within the meaning 
of the fourth clause of s53A T P Act [Maruti v Krishna, A1967 B 34]. In Madras the 
rulings were conflicting [Jainalabdin v Krishna, 41 MLJ 120; Veyindra v Maya, 43 
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M 107 FB: Manickka v Rajagopala, 30 M 507; Sandhn v Hossein, 28 M 87] and a FB has 
now held that he is not the representative of the decree-holder [Annamalai v Ramaswami, 
A194I M 161 FB|. Auction purchaser of property already attached in pursuance of another 
decree is representative of judgment-debtor [Sc’ctharama v Chidambaram, A1933 M 166; 
Suhramaniam v Ofji Rec. A1949 M 594]. In Calcutta and Allahabad it has been held 
that he is not the representative of the decree-holder but of the judgment-debtor [Ishan v 
Beni, 24 C 62 FB; Anandi v Ajndhia, 30 A 379; Gulzari v Modho, 26 A 447 FB; see also 
Sadhu V Devi. A1937 347; Piruji v Amrafi, A1944 S 233]. A stranger auction purchaser 
is a representative of the judgment-debtor as well as decree-holder [Rambhau v Nasarmal^ 
AI948 N 94; Ramauiar v Jagranihai, A1956 N 81, see however Rukhmani v Rom, A1944 
N 324J. 

Purchaser of judgment-debtor’s equity of redemption at a court sale [Ishan v Beni, 
24 C 62 FB; Gnlzar v Modho, 26 A 447; Radho v Hem, 11 CWN 495], or a purchaser 
of judgment-debtor’s equity of redemption from him after decree [Modho v Ramji. 16 A 
286, 291], or a mortgagee during the pendency of the suit on the first mortgage [Shco 
V Chnni, 22 A 243] is a representative. 

Transferee from mortgagor during the pendency of foreclosure suit is representative 
of mortgagor [Parmeshari v Ram, AI937 PC 260; 41 CWN 1130]; so also transferee 
from mortgagor after decree [Rashhehari v Mohindi. 41 CWN 1162], or a purchaser 
of the mortgaged property in execution of his own decree during the pendency of a suit 
by the mortgagee [Siihha Rao v Mangaviili, A1949 M 207]. Transferee pendente lite 
is a representative of the judgment debtor [Bhuyan v Nilkontho, A1956 Or 165]. When 
during the pendency of the execution of the final decree, the judgment-debtor places 
his brother in possession of the machinery pledged to the decree-holder and he misappro¬ 
priates it, the brother may be treated as the j-epresentative of the debtor and th© 
machinery \ Kapoor v Shankat\ AI959 Pu 464]. Auction-purchaser of mortgaged property 
is the representative of both decree-holder and judgment-debtor [Piruji v Amrati, A1944 
S 233; Ramhhau v Nagarmal. A1948 N 94]. Mortgagee purchasing in execution of his 
decree during the pendency of a partition suit is not representative of the mortgagor-sharer 
iGulam V Hamida. AI950 M 189]. 

A transferee of the interest of a party before a decree is passed against him or in 
his favour is not a representative v Lakshmi, AI939 B 496; Bosappa v Bhimangowda, 

52 B 2081. Transferee from preemptor obtaining a decree is not a representative of 
preemptor [Ram Singh v Gainda, A1953 Pu 163; Hazari v Zih. A1970 Pu 215 FB]. A 
purchaser who is bound by his lis, is a representative [Gendmal v Loxman, A1944 N 852]. 
A purchaser from a decree-holder who has purchased the property in execution of his 
1 ^ 0 ^/‘Tgainst the judgment-debtor, is not a representative of the judgment-debtor 
[Rukhmani v Ram. A1944 N 324|. A purchaser from the judgment-debtor pendemte lite 
IS a representative \ Aarayanrao v Chunnilal, A1953 N 236]. A transferee from a transferee 
D ^ a representative of the judgment-debtor !/?nm v Binda, .M94I 

D [Ilhanani y Naran. 23 B 536], or a legatee [Chettiar Firm v Teo Ee, 

\o ^7 ' ?-^ person taking share of judgment-debtor's joint property by survivorship 

^ A Acir ^ purchaser of attached property [Suhramaniam v 

^ ^<^’^’tharama v Chidambaram. 56 M 447] is a representative. 

It has been held in some jurisdictions that a dccrcc-holdcr-auction-purchaser continues 
to be a "parfy” and he must apply for delivery of possession under Or 21 r95 and an 
order passed on such an application being an order under s 47, a separate suit is barred 
fKaHash v Gopal, 30 CWN 649 FB; Kedar v Khiroda, 37 CWN 671; Kashinoth v 
Uthumansa, 25 M 529; Kattayat v Raman, 26 M 740; Subromania v Krishna, AI936 
M 571; Semabai v Ganpat, A193S N 212--contra: Decree-holder purchaser stands on 
the same footing as a stranger auction-purchaser and he may proceed either under Or 
21 r95 or by a separate suit; Bhagwaii v Banwari, 31 A 82 FB; Tribcni v Ramasra^, 


A1931 P 241: Hargovind v Bhudar, A1924 B 429 FB; 48 B 550;’ Hirohl v Ram^ 54 B 479; 
Sardar v Kartar. A1939 L 295; Choia v Sarwan. A1932 N 140; Konji v Lola. AI968 B 98; 
see notes under Or 21 r951. Suit for possession by assignee of decree-holder-auction- 
purchaser against judgment-debtor is not barred [Krishna v Subromania, A1939 M 369]. 

When once a decrec-holder-auction-purcliaser obtains symbolical possession against 
judgment-debtor, any further question regarding actual possession or dispossession is not 
within s47. A second application for delivery of possession will not lie and his only 
remedy is by way of a suit \ Sinyrndra v Gobinda, 48 CWN 15; see Snhhoroya v Somiappa, 
A1946 M 5291. But a suit by a decrec-holder-auction-purchascr for possession against 
jiulgmcnt debtor and another who claims purchase from judgment-debtor before sale is not 
barred \ Badan V Ramjiban. 44 CWN 827]. Suit for possession by mortgagee decree-holder- 
auction purchaser is not barred [Abdul v Lola, A1940 L 230]. 

^ representative of any of the parties [Sotya V 

Kolyoni. 49 CWN 588; Naresh v Economic SiC. 1956, I Cal 171]. An Official Receiver 
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in insolvency is not merely the representative of the creditor. He also represents the 
insolvent and the debtor’s interest [Offi Rec v Venkiah, A1941 M 608]. The only person 
who can represent an insolvent judgment-debtor is the Official Receiver [Narayanan v 
Paripulati, A1960 AP 131]. Receiver appointed under s20 of the Prov Insol Act is not 
a representative of the party [Fancy Nets Ltd v Kishan, A1966 Pu 479]. In an ejectment 
decree against a tenant, his sub-tenant is his representative [Jamini v Bonomali, A1948 
C 172]. 

Official assignee is not the representative of the judgment-debtor in respect of an 
attachment levied before the adjudication order [in re Fisk. A1956 C 656]. 

Tenant objecting to partition in execution of decree is not a representative of any 
of the parties to the suit where the tenancy commenced before the institution of the 
partition suit [Amar v Bharam^ A1966 A 528]. 

“Shall be Determined by the Court Executing the Decree”. The words ‘*shall be 
determined'* do not mean merely that the executing court is bound to determine questions 
relating to execution if raised; it means more, viz that it has exclusive jurisdiction to 
determine them and a separate suit is barred [Lakshman v Ramdas, 57 C 403 FB: 33 
CWN 795, 802]. 

Sub-section (2) —gives discretion to the court [Sachi v Amar, 46 C 1031 to treat an 
application under s47 as a suit or a plaint in a suit as an application, provided that—(/) 
execution was not barred at the date of the suit [Mi^rla v Nallaparaju. A1956 SC 87, 91; 
Arjun V Machpal, 3 CLJ 601; Khodabar v Sadn, 14 CLJ 620, 625] and (2) the court has 
jurisdiction to execute decree [Merla v Nallaparaju, sup; Jhamman v Kcwal, 22 A 121]. 
This sub-section makes it clear that the mere fact that a suit is filed which would be hit 
by section 47 would not rob the court of its jurisdiction and make the decision a nullity. 
It will, at best, be a defect in procedure or an irregularity [Hemangini v Rashmoni, A1970 
C 34]. Sub-sec (2) applies only if conditions in sub-sec (7) are fulfilled. So a minor 
judgment-debtor’s objection that he was not properly represented cannot be treated 
as a suit as on his own contention he was not a “party” [Mangal v Tek, A1946 N 275— 
contra: Daulat v Maharaja, 48 A 362]. Provision in a scheme-decree under s 92 should 
be allowed to be converted into a suit on payment of court-fee [Krishnamurthi v 
Seetharamanujachari, A1937 M 326; Subbarao v Venkata, A1951 M 736]. In proper cases 
court-fee payable on a plaint should be levied [Tarapada v Jagadamba, 5 PLJ 235; Sant 

V Ramaya, A1938 L 177; Daulat v Maharaja, siip\. Demand of court-fee on an application 
treated as a suit depends on the nature of the claim. No court-fee is payable on a claim 
for restitution, but where it is an independent claim court-fee is leviable [Amman v 
Muthuswami, 1962, I MLJ 381]. 

An execution proceeding can be converted into a suit only where the court would 
have jurisdiction to try it. The court cannot convert it into a suit of higher value and 
return it [Suryanarayana v Venkata, A1954 M 239]. 

Suit can be converted into a proceeding subject to objection as to limitation and 
jurisdiction, only if it is one to which s 47 is a bar. A suit barred on any other account 
cannot be treated as a proceeding [Rukhadu v Krishnarao, A1948 N 147]. Power of 
conversion is exercisable by appellate court v Chandra, A1940 O 27]. 

A decree which depended on the fulfilment of certain conditions in future is not 
executable. It is a declaratory decree necessitating the filing of a suit—Execution of such 
a decree was treated as a suit [Surendni v Om Narain, 1962 ALJ 646, relying on Khallirath 

V Eppili, A1953 Or 74]. 

Where application is treated as a suit, the limitation applicable is in Art 181 Limitation 
Act (art 137 of 1963 Act) [Basirulla v Nabin, 1947, I Cal 22]. 

No appeal lies from an order merely allowing conversion of an application to a 
suit [Ramanuja v Soliappa, A1931 M 270— contra: Rangaswami v Ramana, A1966 M 
308]. 

Sub-section (3). Sub-ss (7) and and(i) must be read together and the bar of suit under 
sub-s(7) extends also to matters provided for in sub-s (i). Hence an objection that the 
appellate decree was a nullity for want of proper substitution of one of the respondents 
must be decided by the executing court and not by a separate suit [Shyam v Basanta, 
AI97I Or 265 (Lakshman v Ramdas, A1929 C 374 FB rel on)]. S 47(i) does not apply 
when the dispute is between rival representatives of one party. It applies where there is a 
dispute between one party and a representative of another party about the latter’s right to 
represent the deceased party’s estate. A decision on the question is res judicata and 
Or 22 r 5 does not govern such a case [Rama v Malappa, AI942 B 309; Venubai v Domodar, 
57 B 641], The Calcutta view iS' that if the same decree is executed by two persons as 
legal representatives, it must be decided who is the proper representative [Sachindra v 
Rahimuddin, 51 CWN 186]. 
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S 41{3) IS wide enough to include a dispute between two persons each of whom claims 
to be the decree-holder [Loimani v Rashuhansi, A1941 P 307]. If any assignment of 
decree-holder’s or judgment-debtor's interest in favour of one who comes as a representative 
is challenged as fraudulent or fictitious, that question has to be determined in execution 
[Ademma v Suhhamma. A1942 M 714]. 

Whether a person can rightly claim to be the representative of the original decree- 
holder is a question within s 47 [Waresh v Aftahuddi, 16 CLJ 96]. The executing court 
has power to enquire whether the transferee of a decree was merely benamdar for another 
and to allow the real owner to execute the decrco \Kristam v Janakiramoyya, 51 M 219]. 
The question of genuineness of purchase of a decree arising between the purchaser who 
applied for execution and a judgment-creditor of the decree-holder who attached the decree, 
is within sub-sec (-?) \Mohini v Surcndra. 20 CWN 679]. 

The question whether an alleged transferee from a decree-holder or his legal represen¬ 
tative is or is not a representative is within the sub-section [Ganga v Yakub, 27 G 670; 
Badri v Jaikisben, 16 A 483]. The fact that a decision under the sub-section is wrong 
will not vitiate execution proceedings and the sale as without jurisdiction [Rayappa v 
Virupaxappa. AI947 B 1947 B 164]. 

Suit and Defence Both Barred. Opinions were divided on the question as to 
whether a party who failed to raise a question in execution proceeding and who could 
not consequently bring a separate suit was precluded from raising the question by 
way of defence in a subsequent suit. In this case the judgment-debtor's property was 
purchased by the decree-holder in execution sale and the judgment-debtor's contention was 
that the decree had been satisfied by adjustmnt and the sale was fraudulent. The adjustment 
was not certified-by Or 21 r2. The decree-holder sued the judgment-debtor for possession. 
It was held that the judgment-debtor was precluded by s 47 from raising the defence; il 
made no difference whether the objection was raised by a suit or by way of defence, 
[Lakshman v Ramdas. A1929 C 374 FB: 57 C 405: 33 CWN 795; see also Beni Modhav 
V Raicharan, 33 CWN 165; Surcndra v Ramnath, 59 C 1242; Rom v Buddhu, 1939 OWN 
653). A party who is already barred under Or 21 r2 cannot move for the same relief 
under s47; and one judgment-debtor cannot plead an uncertified adjustment by another 
judgment-debtor l/farihar v Bhubanesnori, A1936 P 270]. In Madras it has been held 
(following the earlier Calcutta cases) that a defence is not barred \Thala v Kondu, 32 M 
242; Munishi v M, A1921 M 279; Venkataramana v Meenotchi, 19 MLJ I] but these 
decisions need reconsideration. 


—Sc'ifs Barred. Suit for enforcement of a compromise decree that defendant was 
to execute a maurashi lease—Remedy is execution \Rabindra v Dhirendra, 43 CWN 1007]. 
As to when contracts by parties to decree affecting the discharge or satisfaction of the 
decree bars separate suit, see Oudh C Bank v Bindbasini. 66 lA 84: AI939 PC 80: 43 
CWN 501. Decree declaring Hindu widow's right to maintenance and also a charge on 
property—No separate suit necessary to enforce charge by execution sale \Soh Radha v 
Bechni, A1937 P 654: 18 PI,T 834; Abdul Afd v Sectfudakshmi, A1931 M 120; Indra Devi 
V Pirag. A1950 A 210; Dhirendra v Santa, A1968 C 336; J\.'mangini v Rashmoni^ A1970 
C 371. Decree declaring future maintenance can be executed upon each default and no 
fresh suit is necessary \ Ashufosh v Lukhimoni, 19 C 139 FB; Sabitri v Savi, 12 P 359. 555; 
Shco V Asarft, A1946 P 216; Basumati v ilarbanst, 21 PLT 783; BHas v Bansidhatt A1951 


P 459; Mohan v Bindu, A1955 P 472]. So also when a decree makes maintenance a 
charge on specified properties \ I/aji Md v Secthalakxhmi, A1931 M 120; Soh Radha V 
Bcchni, A1937 P 654; fndra v Pirajnath, A1950 A 210]. 

Suit by judgment-debtor for recovery of land taken by decree-holder in excess of 
decree in execution proceedings \Radha v Kailash. A1928 C 776; Bint v Shyama» 22 C 
483; Mudun v Kanyce. 12 BI.R 201; Pratap v Beni, 2 A 61 FB; Abdul Karim V Ldamtnmissa, 
38 A 339, 343; Ganpat v Anand, 44 B 97; Kishen v Pean'', AI930 A 865; Raioratnam V 
Sheikh. A1926 M 968; Raghunandan v Kumar, A1928 P 502; Amiruddin v Khairi, A1928 


L 936; Chagan v Mirza. AI938 N 276; Anand v Bendu. A1938 N 193; Rajendra V Jai 
Prakash. AI957 P 700; Marudanayagan v Venkataswami, AI968 M 433; Chhalradhanlal V 
Shyamabai. A1966 MP 67|. Where a sale is impugned on the ground that it is not 
warranted by the terms thereof (/V questions as to excessive or deficient execution), it must 
be determined under s 47 and not by a separate suit \Merla v Ncllaparaju, 1955, ?. SCR 
938: A1956 SC 87 j. But where the decrce-holdes act docs not relate to execution, 
discharge or satisfaction of a decree but constitutes a tort the remedy is a regular suit 
[Mun Board v Bir Singh, A1965 A 527]. 

Where a suit against one defendant was dismissed but the money paid by his surety 
was applied in satisfaction of the decree against the other defendant by order of court, a 
suit by the defendant (against whom suit was dismissed) against plaintiff for recovery of that 
money is barred {Manet v Md Khaleel. 34 CWN 425: A1930 PC 86] 
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Suit for declaration that certain lands sold in execution were not saleable being inam 
lands [Devi v Syed, A1935 N 30], or on account of prohibition in some law [Ra'iib \ 
Chotanagpur <Slc, A1951 P 515], or that a decree has been fully satisfied [Abdul v Shankar, 
A1933 L 1051; Chettyar v Daw, A1935 R 225] is barred, as question should have been 
raised in execution. Where no objection was taken to non-service of notice under Or 21 
r22, suit for declaration that sale is void is barred [Balmukiind v Prithiraj, A195! P 333]. 

When in execution of a decree against a legal representative his personal property is 
attached, he being a party to the suit his remedy is under s47 and a suit is barred [Sant 
V Atma, A1948 Pu 8]. Suit for dispossession of legal representatives of a deceased 
statutory tenant after decree for eviction of the tenant was passed is barred [Md Idris v 
Mehar, A1971 D 262—case law discussed]. ‘Suit for redemption is barred as obiection 
should have been raised in execution that the decree under which the sale was held was 
not in accordance with T P Act [Ganapathy v Krishnamachariar, 22 CWN 553: 45 lA 54]. 

An ejectment suit was decreed on compromise providing that defendant was to pay 
a certain sum as the value of the property with a charge on it and that on default in 
payment plaintiff could bring the charged property to sale in execution. Plaintiff brought 
a suit under Or 34 to enforce the charge without executing the decree within limitation. 
Held that the suit was barred [Syed Noor v Md Ghoiise, A1959 M 105]. Suit by pre- 
emptor claiming relief granted by a decree where execution is time-barred [Ramanand v 
3ai Ram, A192I A 369; Mai v Mohind,?r^ AI970 Pu 509]. Suit to set atside execution 
sale on the ground that the decree was executed in contravention of s48 is barred. Such 
a sale can be set aside under s47 within the period in art 166 Lim Act, 1908 (art 127 of 
1963 Act) [Barn v Debi A1961 P 508]. 


—Suits Not Barred. In an execution the legal representative of the mortgagor 
judgment-debtor objected that the property was his and not mortgagor’s. The objection 
being to the validity of the decree, separate suit is not barred [Ramaswamy v U Tun, 
A1940 R 161; Dqud y Mahmudi, A1952 A 881; Ramgopal v Ajodhya, A1953 A 281]. 
S 47 does not apply to the court of a Deputy Collector under the Bengal Rent Act. An 
aggrieved party’s remedy is a suit [Sakkal v Iswar, AI941 C 230]. Suit by person who 
has been impleaded as legal representative of deceased judgment-debtor after being dismissed 
from suit lies. He is not compelled to have his own claim decided in execution proceedings 
[Hamidgani v Ammasahib. AI941 M 898 FB]. 

Where a partition decree provides that sharers other than plaintiff will be put in 
possession of their respective shares on payment of court-fee, a separate suit for possession 
is not barred if they do not seek possession in execution [Naha v Vccran, A1942 M 364]. 
A suit by an exonerated defendant against a stranger auction-purchaser to recover the share 
of his property wrongfully sold in execution of a decree [Sitrindar v Ram, A1944 L 294 
FB]. Suit for declaration that execution sale is null and void where the executing court 
lacked inherent jurisdiction [Ram Lochan v Mahadco, A1970 A 544 FB]. Suit by a surety 
for a declaration that he has been discharged by reason of alteration of decree due to 
adjustment of decree between decree-holder and judgment-debtor [Bondrii v Dagadu, A1943 
B 246]. 

A suit by junior members of a joint family not named in the decree is not barred 
when they claim a personal right in the property [Junnoo v Ram Narayan, A1956 A 580]. 
Where property not included in the mortgage-decree is sold in execution and the judgment- 
debtor’s possession is disturbed, a suit by him is not barred [Kangali v Shyamsundar, 
AI957 Or 14]. 

Suit to enforce right to specific performance obtained under the terms of a compromise 
decree of dismissal is not barred as a right to specific performance by itself does not allow 
it to be put in execution [Charu Chandra v Birendra, AI970 C 34]. Suit challenging the 
decree as null and void [Venkataseshayya v Virayya, A1958 AP 1 FB; Mahabir v Dip 
Harayan, AI931 A 490 FB]. 

Suit by a purchaser from a pre-emptor on the basis of the sale-deed in his favour is 
not barred [Hazari v Zilu, A1970 Pu 215 FB]. Suit for recovery of possession after 
delivery of symbolical possession is maintainable [Chathu v Janaki, A1969 K 121]. in 
a money decree there a collateral declaration that a change will be created in cer am 
contingencies the relief lies only in a suit [Dhirendra v Santa, A1968 C 336]. buit tor 
possession on the basis of title against a person who was not the representative of the 
judgment-debtor where the decree in the first suit for possession on the basis of relationship 
of landlord and tenant has for some reason become infructuous [Jasraj v Kamruaam, 
A1971 MP 184]. 

Questions Within S 47. The following are some instances:—Order on an application 

fo bring legal representatives of deceased decree-holder [Gopilal v 

S 234; Ramnibas v Padumi. AI967 As 27]; nmn^ 

a party {Noor Zaman v Maimunnessa, A1958 P 228]; Whether a particular property 
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is liable to be attached and sold [Nirod v Harendra, A1938 C 118: 42 CWN 87; Questions.of 
title to the property \Vmaprasad v Mrityimloy, A1968 C 547; Central Bank v Gaibi, A1968 
P 32]. Order staying or refusing to stay execution on the ground that execution is or is not 
barred [Nafar v Kalipada, 44 CWN 364; Abinasli v Bibhnti, 44 CWN 587]; Objection by 
a judgment-debtor that attached property cannot be sold because he held it as mutwali and 
not in his individual capacity [Sltahhon v Hemraj, A1942 S 14]; or that a decree has been 
superseded by a scheme under s 153 Companies Act [Mahiganj &c, v Behari, 41 CWN 
406J; so also an objection by a legal representative that the property is his own and not 
assets of the deceased [Harhhagwaii v Raghii, A1941 S 142] or that the property is ghatwali 
[Kitsitm V Tarnatli, A1941 P 240]. Objection to auction sale before its confirmation 
[Adit V Sheo, A1967 A 258]. Order setting aside the auction sale as nullity on the 
ground that the deposit was not paid on the day the sale was held [Ramchand 
Mills V Bijli Mills, Ai967 SC 1344] and a separate suit is barred [Malathy v Jos, A1964 
K 68 FB]. Order refusing to stay execution [Md Abdul v Brajendra, 49 CWN 532; 
Sarat v Port Conning 80 CLJ 35, see notes to Or 21 r26] or a proceeding under sl74 
B T Act [Mukimannessa v Rarneshwar, 45 CWN 379] in spite of a notice under s34 
BAD Act. Order under Or 21 r32(/) [Shivdhari v Anant, Ai971 P 121]. 

An application to determine that a sale is wholly void as opposed to voidable [Bhan v 
Lachrni, A1941 P 566]; Question as to validity of sale [Shk Tamiz v N'asar, 72 CLT 66]; 
Question as to how far a decree is executory as opposed to declaratory [Codhiimal v 
Bhambo, A1943 S 11]; Decree providing charge on the judgment-debtor's immovable 
property is executable I Govindamma v Chidambara, AI963 M 215]; Allegation that auction 
purchaser is judgment-debtor's benamder \Shriram v Co-op Soc, A1949 N 398]; Re-delivery 
of property possession of which was delivered in contravention of stay order 
V Shadi, AI926 A 457; Midroj v Biiromol^ A193I L 344; Ayyammal v Tbansavelu, A1950 
M 317]; Waste or damage by judgment-debtor in possession after decree and award of 
compensation for it [Lolbu Bat v Mohan. A1925 B 385; Dhanarojagerji v Parthasarathy, 
57 M 49; Shankar v Niranjan, A1955 A 686; Phoolkift^r v Monohar, A1955 A 223 (cases 
discussed)], or waste by decree-holder and compensation to judgment-debtor for sale under 
a final usufructuary mortgage decree [Ramanatha v Abdul, A1945 M 179]. Sale in 
contravention of an agreement between decree-holder and a judgment-debtor that certain 
property would not be sold [Kandaswanii v Narasintha, 195U 2 MU 623: A1952 M 582]. 


Question whether the assignment of the decree is valid or not [Kunlamma v Varughess, 
1960 K 289]. Question between the decree-holder and the Official Receiver representing 
an insolvent judgment-debtor [Guruvaiah v Offl Rec, A1942 M 415]; whether the property 
attached and sought to be brought to sale was self-acquired or part of joint family 
[Vatsuraya v Offl Receiver, A1965 AP 451]. Dispute between attaching creditor of a 
decree and purchaser of the decree as to the latter’s right to execute [Dwarka v Shakur, 
A1942 O 281]; Question, whether a post-decree agreement will or will not be excluded 
under s 47 depends upon the nature of the agreement. If the agreement affects the character 
of fhe decree, the question could be raised by an independent suit. If the agreement merely 
restrains execution, it is within s 47 [Girish v Puma, AI944 C 53]. 


Objection by judgment-debtor that certain buildings sold in execution sale were not 
really included in the mortgage and that he is entitled to get back possession [Gokhei V 
Chai/an, A1944 P 347; sec I/arbans v Co-op Multipurposcs Soc, A1966 Pu 336]. Objection 
that possession of land different from that mentioned in the decree was delivered to 
decree-holder [Shankar v Bhola. A1971 J & K 16 (Merla v Nallaparaju, A1956 SC 87; 
M P Shreevastava y Vccna. AI967 SC 1193 rel on)]. Where there is misdescription or 
insufficient description of the property decreed, the executing court may hold an enquiry 
to find out the subject-matter of the decree [Pannalal v Ramprasad, 1961 Raj LW 128]. 

A question as to »amcndmcnt of plaint in a mortgage suit, decree and sale-certificate 
by correcting the description of properties [Sitaram v Jonardan, 1943 PWN 45]; Question 
whether assignment of a decree is valid or bogus [Kundan v Suroj, A1942 B 455]. An 
objection that the house m dispute was not subject of pre-emption order should be 
mvestiga ed under s41 [Tarapada v Hare Kr, A1957 C 335]. When a decree-holder 

possession was given exclusive possession in execution and the judgment- 
fho h praycd for rectification of the error—/leW. that the fact that 

3071^ docs not affcct the position [Sonsar v Shamlal A1957 Pu 

amount realised in execution falls within s47 
recorded [Rajahahu v Sayed. A1961 Raj 227—cases discussed]. 

Rent^Contro^ Ord^r"* n^i possession ignoring the provisions of 

debtor IS entitled (o raise objection as to validity of delivery of possession after 
ac nowicdgment of possession by dccrec-holdcr [Raghabendra v Siwaya, A\910 Mys 108]. 
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Order directing delivery of possession under s 168 UP Tenancy Act [Balak v UUah A1969 
SC 1270]. 

Dispute between purchaser at sale in execution by money decree-holder and mortgage- 
decree-holder [Sain V Bulaqi, A1947 L 230]; Decision of a question between rival decree- 
holders affecting the judgment-debtor [Rai v Abhoy, A1948 P 362]; Objection as to who 
are legal representatives [Rehi v Son.?, 27 P 848]; Validity of sale of holding in contraven¬ 
tion of statutory prohibition [Rajibnath \ C B Assn. 27 P 399]. 

When in execution against the legal representatives they contend that the decree against 
their father was for immoral or illegal debt, the question falls within s 47 (see s 53 post and 
notes); but objection by legal representative to execution of a personal decree under Or 
31 r 6 against father on the ground that the debt did not exist does not lie as it is attacking 
the decree [Thimvendipuram v Vemaswami. AI950 M 47; see Hamidgani v Ammasahib, 
A194I M 898 FB]. Executing court can give delivery of possession where a decree for 
specific performance is silent on the point [Arjun v Sahii. AI950 A 415; Balmukund v 
Veerchand, A1954 A 643], 

Delivery of possession by executing court in absence of a specific direction to that 
effect in a decree for specific performance [Subodh v Hiramoni, A1955 C 267]. 

Any objection by a member when the decree is passed against the karta of the joint 
family [Ramakrishna v Balyoknshna. A1970 Or 156]. Order passed in execution of award 
under Bombay Agr Debtor’s relief Act 1947 [Yadneswar v Maryo. A1969 B 74]. 

In executing a consent decree between landlord and tenant the questions: (/) whether 
the decree contains a penal clause, ( 2 ) whether the judgment-debtor is entitled to relief 
against forfeiture and (i) whether the decree embodies an independent agreement as to the 
delivery of possession so as to secure payment of arrears of rent and compensation or 
whether it is a decree for possesion out-right can be determined. The court has to decide 
whether the terms of the decree attract the ratio laid down in Krishnbai v Harigovind, 

31 B 15 or that laid down in Woman v Yeshwat. A1949 B 97 FB [Gandhi v Lalitabai 
A1971 G 270]. * 

Questions Not Within s 47. Objection by judgment-debtor that he was sued as a 
major, as in effect it is a plea that he was not a party and the remedy is a suit [Scthuranian 

V Gnruswami, A1937 M 509], or that he was a minor not properly represented [Mongol 

V Tek, AI946 N 275]; Order amending a sale proclamation under Or 21 r 66 [Ghansham 

V Co-op C Bank, A194I S 101; Mundiinuru v Kasim, AI966 AP 152]. 

Questions whether property purchased and sought to be taken possession of by the 
decree-holder purchaser is included in the sale certificate [Savlaram v Vishwanath. A1945 
B 386]; Question relating to delivery of possession to auction-purchaser [Kanji v Lola. 
AI968 B 98] on obstruction by judgment-debtor [Kotayya v Narayana. A1944 M 60; Sugan 

V Puran^ 177 IC 692]. Question relating to delivery of possession to purchaser from decree- 
holder after the confirmation of sale [Mayadhar v Pramod, AI969 Or 144 following Tnb.?ni 

V Ramasray, A1931 P 241 FB]. Objection regarding identity of property sold [Bhagwati 

V Gargi^ A1950 A 186; see however Marudanayagam v Venkataswami, A1968 M 433], 
Question between co-decree-holders [Siva v Krushna, A1956 Or 53]. 

Disposal of money deposited in court where decree provides no direction [K?sava v 
N^arayana, A1967 K 193]. 

Claim Under s 47 And Claim Under Or 21 r 58. Objections to attachn.cnt or sale 
by a third party come under Or 21 r 58 and if disallowed there is no appeal, but he may 
bring a suit under Or 21 r 63 within a year. He may also bring a regular suit without 
taking recourse to the provision of Or 21 r 58. Objection by judgment-debtor [Prov v 
Bholanath, A1950 C 174], or objection by representative of judgment-debtor that the attached 
property is his own falls under s47 [Panchanan v Rabia, 17 C 711 FB; Charushila v 
Sukhdeb, A1935 C 14; Swaminathan v Somasundaram, A1938 M 731; Imtiaz v Kabia, 51 
A 878; Baidya v Himansu, A1950 P 90; Gurram v Dalip, A1967 Pu 350] and is appealable 
[Amiya v Jyoti, 50 CWN 548]; but objection by judgment-debtor or his representative 
on behalf of a third purty, eg, shebait [Kartick v Asutosh, 39 C 291 FB; XJpcndra v Kusum, 
42 C 440] comes within Or 21 r58. The distinction between the two class of cases has 
been explained in A jo Koer v Gorak, 20 CLJ 481. The scope of enquiry of a claim under 
s47 is different as it is necessary to go into all the contentions including the contention 
as to title, and not merely to find who was in possession at the time of the attachment as 
required under Or 21 r58 [Saraswatamma v Makt, A1940 M 881]. 

Stay of Execution. As to whether the omission of the words “or to the stay of 
execution thereof’ which occurred after “satisfaction of the decree” in the old Code, has. 
affected the right of appeal against an order staying or refusing to stay execution, see notes 
to Or 21 r 26 post. 

Altered Circumstances After Decree. As to whether executing court can take note 
of events subsequent to the decree affecting its execution, see s38 ante p93. 
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Dismissal for Default. Dismissal of objections under s 47 for default is no bar to 
the same objection being raised again [Shivoshankar v Baikunth, AI969 SC 971; Biswanath 

V Subala, AI962 C 272; Sarjiig v Basisth. AI970 P 237 FB]. Or 9 does not apply to 
application under s 47 dismissed for default. Second application can be filed in a proper 
case [Jethmal v Sakina. A1961 Raj 59]. 

Application under s 47 dismissed for default may be restored under sl51 [Anindya v 
Suraj, A1963 P 59]. Where an objection petition under s47 is dismissed for default by 
the executing court the plaint in a subsequent suit filed in that court in connection with the 
objection can be treated as an application under s 47 [Shankar v Bhola, A1971 J & K 16 
(Merla v Nallaparaju, A1956 SC 87 rel on)]. Order rejecting application under s47 on 
ground that neither applicant nor her husband was defended in main suit nor were they 
parties in the execution proceedings is not a dismissal for default [Sharda v Karamchand 
& Co, A1969 P 331]. 

Appeal. An order determining any question under s47 being a decree within s2(2) 
an appeal lies against it (s 96). There is also a second appeal (s 100), but under sl02 
there is no second appeal against an order in execution of a decree valued at less than 
Rs. 500 of the nature cognizable by a small cause court [Warish v Aptabuddin, 10 IC 421; 
Jamitna v Rajhallam, A1937 P 349], The right of second appeal is not dependent as to 
who is the appellant, but upon whether the case is within s 47 [Hiralal v Chandra, 26 
CWN 539]. Other orders in execution proceedings (not falling within s47) which have 
been declared to be appealable under s 104 are appealable as orders (eg orders under Or 21 
rr 72, 92) but there is no second appeal. 

It is not every order in execution proceedings that come under s 47, but orders which 
conclusively determine the rights of parties in controversy [see observations of Banerji J, in 
Jagadishnry v Kailash, 24 C 725, 739 FB]. Non-appealable orders are numerous. Attempts 
are not unoften made to pass non-appealablc orders as appealable by nice or ingenious 
arguments or by giving applications a heading under s47. It must be found out whethef 
the order complained of fulfils all the conditions of a decree. The question determined 
must—(1) relate to the rights and liabilities of parties under the decree and further (2) 
they must be conclusively determined. Innumerable orders are passed during execution, 
but there can be no appeal unless this test is satisfied. (See ante p 9). In deciding whether 
an appeal lies the substance of the orders must he looked at and the provisions of law 
quoted is not decisive [Mangayya v Sriramulu. 24 MLJ 477]. Conversely when an objection 
is in substance under s 47 it is immaterial if it is passed under Or 21 r58 [Mg Ba V Mg 
Tha, AI93I R 314]. 

Order refusing to amend decree [Badri v Shankar, A1950 A 713 FB], or to set aside 
an ex parte order in execution [Daitba v Champot, A195I N 216] is not appealable. An 
order relating to the order in which properties are to be sold is not appealable [Narasimha 

V Tadikonda, 1957, 2 And WR 215]. Order dismissing application for restoration of 
application under Or 21 r 90 dismissed for default is not appealable [Gopiial v Sitarant, 
A1968 MP 196. following Keshardeo v Radhakissen, A1953 SC 23 where the application had 
been restored]. Order dismissing application for amendment of execution petition is 
appealable [Gopalaswami v Tyagaraja, 1942, 2 MU 235]. 

Assuming that an auction purchaser is not only not a party to the suit but not a 
representative of cither, his right of appeal arises because he is bound by the order and it 
relates to execution, discharge or satisfaction of the decree [Mttrolidhar v Mahcndra, 
AI949 Or 73 relying on Prasanna v Kalidas, 19 lA 165: 19 C 683]. Where after i€-opening 
a decree under s 36 Bengal Money Lenders Act, properties of judgment-debtor are restored 
to him with a condition that it should be re-restored to the decree-holder upon default in 
payment of instalment and upon default the decree-holder applies for re-restoration, the 

application is appealable [Ashalata v Jadunath, 1955 SCR 159: AI954 

ww J • 

Where objection is filed by one of the heirs of a judgment-debtor, the decree-holder 
filing an appeal need not make all the heirs parties to it [Rad/m v Mahendra, 45 CWN 3421- 

Limit of Time for Execution 

M8. Execution barred in certain cases. (/) Where an application to execute 
a decree not being a decree granting an injunction has been made, no order for 
the execution of the same decree shall be made upon any fresh application 
presented after the expiration of twelve years^ from— 

(a) the date of the decree sought to be executed, or 

A ^jo the East Godavari. West Godavari and Visakhapatnam 
Agencies m the State of Andhra Pradesh, vide s l(i) proviso. 

2. For the curtailment of period of limitation for execution of decree in respect of 
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{b) where the decree or any subsequent order directs any payment of 
money or the delivery of any property to be made at a certain date or at 
recurring periods, the date of the default in making the payment or delivery in 
respect of which the applicant seeks to execute the decree. 

(2) Nothing in this section shall be deemed— 

(a) to preclude the Court from ordering the execution of a decree upon an 
application presented after the expiration of the said term of twelve years, where 
the judgment-debtor has, by fraud or force, prevented the execution of the decree 
at some time within twelve years immediately before the date of the application; or 

(b) to limit or otherwise affect the operation of article 183 of the First 
Schedule to the Indian Limitation Act, 1908. 

UP Am —For the purpose of executing a decree based on a loan against the agricultural 
produce of a judgment-debtor, the word “six” shall be deemed to have been substituted 

for the word “twelve” wherever it occurs in s 48. (UP Regulation of Agricultural Credit 

Act, 14 of 1940 s9; 21-12-1940). 

Rajasthan Am —In its application to the State of Rajasthan, the following new section 
shall be, and be deemed always to have been inserted, namely; 

“48A. Varied application of section 45—For the purposes of the application ct s48 

to the State of Rajasthan,— , . 

(0 a decree made before the twenty-fifth day of January, 1950, in those 
Rajasthan where a corresponding proviso did not then exist, shall, unless it shall have 
become time-barred, or otherwise infructuous before the said day in accordance with 

any law then prevailing in those parts, be deemed to have been made on the said day, 

and 

(ii) where a decree might have been made before the twenty-fifth day of January, 
1950, in those parts of Rajasthan where a corresponding provision then existed, with a 
period longer than twelve years provided therein such longer period or . ? 

twelve years from the said day whichever expires first shall be the period after which, 

according to s 48, no order for execution shall be made.” 

[Code of Civil Procedure (Rajasthan Am) Act 20 of 1952]. 

Repeal. S 48 has now been repealed by s28 Limitation Act 1963 which provides that 
“in the Code of Civil Procedure 1908 (5 of 1908) section 48 shall be omitted Article 

183 has also been omitted. Article 136 now deals with the period of 

execution of decrees instead of the previous Art 182 and makes the Jiinril 

“for the execution of any decree (other than a decree granting a mandatory 
or order of any civil court “from the time” when the decree or order becomes eniofo®®®* 
or where the decree or any subsequent order directs any payment of money or . 

of any property to be made at a certain date or at recurring perio s, w o - . . 

making the payment or delivery in respect of which execution is soug „fantine a 
Provided that an application for the enforcement or execution of_ a decree grant g 
perpetual injunction shall not be subject to any period of limitation . 

^ Accordingly the outside period of twelve years in s 48 now become the on y period 
of limitation and it is not necessary as before to keep the execution alive by successive 

applications within three years in order to comply with former Art . . 

The period of limitation for the enforcement of a mandatory injunct 

years, by Art 135 • i u 

In view of pending litiptions and the fact that the substance of s 48 remains through 

Art 136 the commentary is retained. 

^ Changes. The old section applied to decrees “for the payment of money or delivery 

other property”. The present section applies to all decrees 
mjuijction. A decree prohibiting defendant from obstructing tillage Path one gran^ 8 
mjunction. Such a decree cannot be said to have been spent up after 12 years [Shyamj^ 

Ramdas, A1946 P 392], The old section applied only vvhere an omitted in 

bad been made “under this section and granted”, but these ’^“tds have been omitted m 

he present section by the Code of 1908. The word “or at recurrmg periods m ™b sec 

W W are new as also cl (6) to sub-sec (2). The figures f"** 

Wore substituted for the original words by s 3 of C P Code (Am) Act 34 of 1940 

Scope and Application. The object is to prevent e^cution l^es ^a 

Pem^g indefinitely [Tandavamurthi v Durgamba, A1928 decree can be allowed, 

maximum period of twelve years after which no after twelve years. 

In substance it precludes a decree-holder from moving a PP 

{d^M^^st a displaced person, see s37 of the Displaced Persons (Debts Adjustment) 

Act 70 of 1951. 
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S 48 is special law as contemplated by s29(2) Limitation Act 1963 [Nanhai v Offl Receiver, 
AI969 A 441 FB; Ramayya v 7\"‘ageswaraiao, A1969 AP 250 FB]. 

Twelve years is to be counted from the terminus quo in els (a) and {b) of sub-section (i). 
Although an outside period of twelve years has been fixed, the decree must during this period 
be kept alive under Art 182(5) of the Limitation Act which requires the first application for 
execution to be made within three years of the decree and each successive application to be 
made within three of the final order passed on the last application. When an execution 
application is dismissed for default, a second application more than three years after would 
be barred and cannot be said to be a revival of the earlier application [Kundo v Daulat, 
AI940 L 75J. The section does not supersede Art 182 Limitation Act (1908) but merely 
imposes the outside period after Which execution cannot be pennitted even if Art 
182 was fulfilled [Venkata Rama v Buchanna, A1963 AP 1 FB]. Decree may also be kept 
alive without application for execution by payment and endorsement under s 20 Limitation 
Act, Explanation. 

Twelve years in section 48 is only a period of limitation and not a bar, and the 
provisions of the section are controlled by the provisions of Limitation Act 1908 [Lalji 
Raja V Hansraf, A1971 SC 974]. It is controlled by s 15(/) Limitation Act which provides 
how time is to be computed [Drigpal v Pancham, AI939 A 403 FB; Kandaswami v 
Kannappa, AI952 M 186 FB; Amarendra v Monindra, A1955 C 269: 55 CWN 695; 
Ramgopal v Sidram^ A1943 B 164; Rango v Gopal, A1939 B 75; Sitaram v Chunni» 
A1944 N 155; Deorao v Ram, A1948 N 272; Meer Bismilla v Jagannath, AI947 N 101; 
Ramran v Kesho, A1938 P 401; Krishna v Ancm, A1953 Or 13; Subramanian v VenkUadru 
A1965 K 236— contra: Kirtyanand v Pirthichand, A1929 P 597; Subbarayan v Nataranjan^ 
A1922 M 268]. The period of limitation under s 48 cannot be extended under s20 
Limitation Act [Nanhai v Offi Receiver, A1969 A 441 FB] or under s 19 [Ramayya v 
Nageswararao. A1969 AP 250 FB; Krishna V Kanchu, A1952 T-C 1; Narayan v Kesava, 
AI954 TC 369]. “Fresh period of limitation” in s 19 Limitation Act, 1908 does not refer 
to the term of 12 years in s48 [Krishna v Sakina, 20 CWN 952]. In case of a subsequent 
execution application made to continue a pending one the Limitation Act does not apply. 
The right to continue pending proceedings arises from day to day [Miiniswamappa V 
Chennakrishnappa, A197i Mys 266 following Sahgal v Kishore^ AI959 SC 809]. 

The period in s48 may truly be regarded as the period prescribed for applying for 
execution, as decree-holders arc entitled to an exclusion of the time specified in other 
statutes [Promode v Ilirendra, A1952 C 232]. So in cases of intervening insolvency of 
judgment-debtor, the period of the duration of the adjudication will be excluded in computing 
12 years [Dhan Dei v Kashmiri Bank, A1932 O 69; Kalyatiasimdaram v VcithUinsa, 
AI939 M 270]. The period during which the Collector acts under Sch III Para 11(J) 
is excluded [Shiam v Collr, 42 A 118]. S 48 has to be read with other saving provisions 
as to limitation under special enactments eg Madras Act I of 1955. The total period by 
which execution was stayed by such enactments has to be excluded [Venn Ammal V 
Kumarappa, I960 Mad 1059]. 

Execution in s 48 relates to a decree which is capable of execution at the date in 
respect of the application made and execution sought [Narahar v Krishnaii, 36 B 368; 
Venkata v Manikyam, 16 MLT 399]. S 48 does not apply to a conditional decree which 
is not executable before the happening of a contingency. Time does not run until the 
contingency occurs [Rango v Gopal, A1939 B 75]. Decree directing plaintiff to pay court- 
fee before execution is not conditional decree and time runs from date of decree 
V Walchand. 1951 SCR 852: A1951 SC 16; Md Sadiq v Mahabir, A1942 P 410]. 

S 48 docs not apply to a warrant under s 386(7) (/>) Cr P Code executed according to 

1 ? A ^ Ochhavlal. AI941 B 158]. S 48 is not controlled by s78(2) Prov 

Insol Act [Kolyanasundaram v Vaithilinga, AI939 M 270]. Execution petion against 
deceased judgment-debtor by /jo/m fide mistake filed within 12 years of decree but amended 
AT*"-f/ period by substitution of legal representatives is not barred [Sumin v Chokalinsa» 
17 M 16\ Chinnan v Manager, A1949 M 348; Bepin v Bibi Zohra, 35 C 1047— CONTRA : 
Gidab V Nath. A1944 N 145: Presidency I Bank \ H L Industries, A1969 B 84]. An 
exccu ion petition filed within 12 years but without particulars of property to be sold can 
be amended after the expiry of 12 years v Brahmadathan, AI945 N 241. 

Decisions on the point arc not agreed; see post, ‘Tresh AppUcation"]. 

Presentation of application to the court which passed the decree within 12 years is all 
that IS required by s48. If order of transfer and certificate are transmitted to transferee 

irregularly [Ananta v Surendra, 51 CWN 851: A194T 
C 4241. The filing of an execution petition in the transferee court within 12 years of the 
decree and before the order of transmission which is passed after 12 years would not 
save the bar of s48 {Modali v Venkala. 56 M 692; Manickam v Ramasnami. A1945 
M 70; Snmyasa v Sankarachariar. A1957 M 7261. Presentation to the transferee court 
even before the passing of the order of transfer by transferor court is valid [.^/-Hnac/iaMom 
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V Lingiah Bros, AI953 M 71 {Rangarao v Siibbarao, A1949 M 218 held wrongly decided)]. 
An application to transfer a decree to another court is not an application within s48 
[Narasimha v Siirayya, A1957 AP 544]. 

S 48 applies to execution against surety. Period is to be calculated in case of absolute 
liability from date of decree and in case of contingent liability from date of contingency 
or from date of ascertainment of deficiency [Rajoin v Meenakshi, A1949 M 285], 

S 48 does not apply to Presy S C Court (see s 8 ). So a decree of that court transferred 
to a civil court for execution is not barred after 12 years and is only subject to Art 182 

Lim Act [Sava v Abhisheka, A1959 M 504 FB]. 

If a composite decree provides that on failure of realisation by sale of mortgaged 
property plaintiif may proceed against the person or other property of defendant, it has 
to be executed within 12 years of the decree and not of the sale \^Khulna &c v Jnanendra* 
22 CWN 145 PC; Sagarbai v Ratan, A1952 N 322]. In order to make Art 182 Limitation 
Act 1908 applicable, the decree sought to be enforced must have been in such a form as to 
render it capable in the circumstances of being enforced [Maharaja v Hotneswar, 48 lA 
17: A1921 PC 31: 25 CWN 337]. 

Where a money decree passed on 12-8-1955 was attached in execution of a decree 
passed on 28-5-1946 an application for the execution of the attached decree made on 
29-8-1959 is not time-barred on the ground that it being an application for the execution 
of the original decree the attaching decree-holder must be deemed to be the representative 
of the holder of the attached decree entitling him to execute the attached decree for the 
holder thereof [Kishori v Bharat Nidhi Ltd^ A1963 P 209 {Firm Rambux v Mansaiam, 
A1947 A 174 rel on)]. 

Amendment of Decree. Where a decree has been amended, the application for 
execution has to the made within three years of amendment under Art 182(5) Limitation Ac , 
but under this section the period of 12 years is not extended by amendment of decree 
[Dulhin V Harihar. A1939 P 607; Narsing v Bandit, 42 B 309; Ganeshmal V 
A1954 B 104; Narayanan V Kuriathu, A1957 TC 109 FB; Krishna v Nedakanta, AI957 
T-C 293; Faqir v Kitndan, 54 A 622; Shyam v Ramdas, ^^^46 ^ 392; v 

Parasuramayya, A1940 M 127 FB—contra: Baldeo v Syed, 60 IC 318]. When ^ 
is amended consequential amendments in the execution petition may be allowed even 
after twelve years from the decree [Vyraban v Rayalu, A1951 M 844]. 

Execution court contravening s 48. Where an execution petition is entertained in 

contravention of s48 the execution court does not exercise a 

it, but decides a question, may be, erroneously. Such ^ ^ 

binding between the parties [Prakash v Barada, 38 CWN 348J. 

Minority. The prohibition to extend beyond 12 years is not firf°rom°Ar^t 

minor by virtue of s 6 Limitation The mmor canMj also^d^^^_^^ ^ 

iir A? 44 l io 6 ; 

638—contra: Minor can execute any time .y*^*^*” .q jo not controlled by s 14 

{Ram Kr v Ram Ch. 54 B 776; Moro v Visaii. 16 B 536)]. S 48 is not controlled by 

Limitation Act [Makhan v Madan, 50 CWN 12]. ^ 

Fresh Application or Revival of upon"^ whic^irordef 

means a substantive application of the n,ean an application merely 

has to be made granting or refusing execution. J substantive application 

ancillary or incidental to the Pf Sukesh v Radharani. 49 CWN 522*, 

Venkappa v lUmikant, A1956 Hyd 7; Ram bringing the legal 

''Dasarath. 33 A Sm. So aii application in a pendi application [Hirishikesh v 

representatives of deceased judgment-debtor 

Radharani, ante; Shankar v Hiralal, A1931 B 42 j. execution proceedings 

An execution application made within twelve ye , ^^ ^^p. Malibulla v 

beyond twelve years for purpose of final completion [Rahim v tnui, sup, 

^nxed, 30 A 499]. - . ^ onrtiimtinn is not barred [Bhagwati 

Application for revival or continuation of pr ^ decree, decree-holder's 

V Pyare^ 184 IC 845]. So, when a sale v Thakur, A1937 P 43]. 

application for re-sale of the ^ sale after confirmation and permitting fresh 

Agreement between parties cancelling execution terms of the compromise was an 

sal<^bsequest application to execute the Tcanga Dm, A1958 A 

application to revive the for revival must be decided 

387], Whether it is a “fresh application” or a" [s th^test [Oudh C Bank Ld 

upon the circumstances of each case. 50 i- Atindra v Manoranian, A1957 

V Bindbasinl. 66 lA 84; A1939 PC 80: 43 CWN 501, Atmar 
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C 142; Mahendra v Bishamhhar, AI940 A 270 FB; Flarihar v Dhulhin, A1940 P 432; 
Yar Md v Amrumal, A1946 S 32]. The test of revival is that the interruption to the 
execution proceedings is due to an intermediate order which was afterwards set aside or the 
proceedings must have been rendered infructuous by some such obstacle [Tripura 

Sundanirnma v Ahdid, 56 M 490: AI933 M 418 FB; Jangli v Lain, AI954 MB 61]. 
When an execution application is dismissed on the ground of the case being old [Mitnpi 
Comnirs v Goped, AI94I L 62], or is struck off [Yar Md v Amrumal, A1946 S 32; 
Atindra v Manoranjan, .v///?] or is consigned to records as partially unsatisfied [Misri v 
Ishri, A1942 O 331 |. or is closed erroneously by court for death or no fault of decree- 
holder [Moidin v Doraiswami, A1952 M 51; Tripura Sundaramma v Abdul, 56 M 490; 

Krishna Ch v Parimi, A1958 AP 493; Satyanarayana v Nagabhusnam. A1951 M 429], oil 

closed for statistical purposes [Kaibala v Sanyasi, A1957 Or 51; Muniswamappa v 

Chennakrishnappa, A1971 My 266] or expressions like “closed", “closed for statistical 
purposes", "struck ofl”, “recorded" &c make a subsequent petition only a continuation or 
reminder for reviving the old one and not a fresh one [Venkanna v Bansararoju, AI964 
SC 1454]. The question whether an execution application is finally disposed of has to be 
decided on a consideration of the circumstances under which it is disposed of and not 
by the nomenclature ‘dosed’, ‘struck of’ or dismissed etc. v Rajubai, A1971 AP 

336]. An execution application dismissed for default terminates the execution proceedings 
and a subsequent application for the same purpose will be a fresh application within s48 
and not a continuation or revival of the earlier application. A substantive application is a 
fresh application for execution. The test is whether it is a substantive application or an 
ancillary or an incidental one [Venkatarama v Buchanna. AI963 AP I FB {Tripura 
Sundaramma v Abdul Khadcr. A1933 M 418 FB relied on); Ramayya v Nageswararao, 
AI969 AP 250 FB; Rama v Rajubai. AI971 AP 336; Jaswont v Dogar, A1968 Pu 509]. 

A mistaken order of dismissal of execution petition has not the effect of keeping it 

pending and the party ought to take proper steps for remedying the mistake [Krishna v 
Nccdakanta, A1957 T-C 293]. 

An application merely to correct description of property 
petition may be regarded as a continuation of the petition* but 
years to substitute a new properly must be regarded as a fresh applica^io7'[G;^^^^^^^^^ 

AI943 P 127: 21 P 838; Ramhijay v Kesho, A1941 P 635; Jagannath v 
A1929 P 407; Kumar v Chandra. A1968 P 450; Shiva v Yusuf. 56 A 791 FB; 

I, V Bhanu. A1953 A 74; Badri v Dharmadas, 

AifSVAf ^ ^ Romran v Kesho. A1938 P 401; Venkata v V, 

A Qsnxi V Vmayal. A1958 M 395; Marulasiddappa v Lakshmipathu 

V ^ V Ram. AI948 N 272; Radharani 

^roniti. A1959 P 199; Ramdccn v Laxmi, A1959 

^ ^ Corpn. A1957 T-C 206; Narayanan 

relief ainin^t n- t' ^ ^ ''ould also be a fresh application if it asked for a 

asked fnr '» different from those in the previous application or 

Ban^irlZiu ofa 1 1 ^ different from that in the earlier petition [Venkantta v 

application k <;im i "11*^ ' scope and character of a subsequent execution 

the immoval^^^^^^^ one. decree-holder’s omission to include some of 

[Muuiswamanna^v r/ ^ ^iibsequent application docs not make it a fresh application 
IMumuiamappa v Chennakrishnappa. AI97I My 266]. 

The court has a discretion to allow amendment by addition of other properties even 
though 12 years have passed [/lanamappa v Ningappa. A194S B 116; Shekendar V Abdul, 
45 CWN 903; Jhorama v Latchanna. A1940 M 19; Divakaran v Brahmadathan, A1945 
N 241, Vt?nkafa Lhigama v Venkata Narasimha. A1947 M 216; Afarulasiddappa v Lakshnth 
pathi, A1950 Mys 64 FB; Vjagar v Kahan. A1955 Pu 247]. Where execution was filed 
within twelve years, but it was detected after twelve years that there was no list of property* 
to be attached the court has discretion under Or 21 r 17(/X2) to allow amendment bvi 
supplying the list of property to be attached [Suhhas v Subashini. AI959 As 25]. Failure 
to file a list of immovable property is a mere defect which can be cured even after twelve 

sup; Ramesfnvar v Commcrcifal Co~Qp Bank, 
AI972 Raj 461. Execution petition can be amended by addition of fresh properties if 
petition IS filed before the expiry of 12 years {DoU-^obinda y Chukradhar, A1955 Or 94]. 
Amendnient after 12 years from decree for including a prayer for attachment of properties 
cannot be allowed [Poulo v Kochuvartha. A1957 T-C 194]. 

hv jears from decree by impleading other judgment-debtors or 

hv m '“t i*, "’"‘‘P diflorent from that which was originally asked for {eg 

or a^re^t ca"nnof ^'""’"''"‘’7 r/J"’" o'"' for attachment of movables 

AIQ42 A ail M ^ V Kesho. At941 P 635; Bhmipal v Siya. 

A1942 A 442, Namyanowunhi v I m,i Paramhond. A1951 M 417- Amina v 5 / Corow 

but amendment by appointment of guardian ad-liiait for ’minor judgment-debtor 
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[Ghasiram v Shiba, 16 P 316] or by addition of Receiver; Thummalapatli v Seit^ sup, 
can be allowed. ^ 

When an order “dismissing” the execution petition did not finally dispose of the 
petition, it is regarded as pending and a subsequent application after 12 years from 
decree is a mere continuation or revival of the previous application [Sycdamion v Janaki, 
A1948 M 498]. 

Computation of Period. [“Date of The Decree'’]. (See Or 20 r7). The period 
runs from the date of the original decree and in case of appeal the date of the final 
appelate decree whether it affirms, modifies, varies or sets aside the original decree [Md 
Mehdi v Mohini, 34 C 874; Nacharammal v Veerappa, A1945 M 485; Md Razi v Ktubalai, 
32 A 136; Abdul Alim v Amotul, 33 CWN 904; Vyravan v Rayolu, A1951 M 844], It is 
the same with that of a revision petition [Gcndalal v K,ishavrao. A1956 MB 34]. But 
there is no appellate decree when appeal is dismissed for default \_Jaganncith v ^Sadhu. 
AI943 P 371], or because it is incompetent [Nandalal v Dhaima, 48 A 377; Vymvan v 

Rayalu, sup^. As to the meaning of “appeal”, see Nag^ndra v Suresh 59 lA 283- 36 
CWN 803 PC. 

Where only some of the defendants appeal and the other defendants are not made 
parties to it, the period against the latter defendants runs from the date of the original 
decree {Amir v Harish, 30 CWN 306]. Where an appeal is preferred though no appeal 
lies, the period runs from the date of the original decree [Nand v Dliaram, 48 A 377; 
A1926 A 664]. When an appeal is dismissed for want of prosecution, the date 

is the date of the appellate decree of dismissal [Ramran v Kesho, A1938 P 401; see however 
Ram V Ram. 47 IC 125]. 

■In a decree for payment of money or delivery of property, the period to execute 
a portion of the decree not appealed from runs from the date of the decree on appeal 
[Kristnama v Mangammal. 26 M 91 FB]. In the case of a preliminary and final decree, 
the date is the date of the final decree [Shiba v Gopi, 23 CU 573]. In a case where 
a final decree is passed during the pendency of an appeal against the preliminary decree, 
the date is the date of the decree dismissing the appeal against the preliminary decree 
[Balkishan v Dhanraj, A1956 N 200]. When a final partition decree was passed on 
23-12-1925 but plaintiff had it engrossed with stamp on 26-3-1942, the date of decree 

was 23-12-1925 [Venkataraya v Malappa, A1946 M 348; Md Sadique v Mahabir, 21 P 

366; Yeshwant v Walchand. 1951 SCR 852: A1951 SC 16]. If a preliminary decree gives 
a money-relief immediately executable, the period in respect of that relief runs from 
the preliminary decree [Lakshmi v Balasubramanyam, A1949 M 285]. In the case of a 
decree under Or 34 r 6, it runs from the date of the personal decree [Nagcndra v Joharmal, 
AI950 P 491; Satyanarayana v Nagaraja, A1955 AP 251]. In the case of a decree for 

account or mesne profits for which deficit court-free is to be paid, it runs from the date 

of the order [Bhajafi v Girish, 17 CWN 959; Hakim v Md Kabir, A1950 M 524]. Where 
execution in its entirety is contingent upon the happening of an event the period does 
not begin to run until the contingency happens [Adusumilli v Parvataneni, 1954, 1 MLJ 462]. 

In computing twelve years as provided in s 48 the time taken up in procuring a 
conciliation certificate under the Dekkhan Agri Relief Act 1879 is to be excluded [Shidaya 
y Satappa, 42 B 367]. In a decree for sale on a mortgage, the period of twelve years 
is to be computed from the date of the decree and not from the order making the decree 
absolute [Hirachand v Aba, A1922 B 95]. 

^'Subsequent Order”. “The subsequent order must be an order in the suit in which 
the decree is made, and an order which directs payment by the debtor or surely of the 
^oney in respect of the judgment debt” [Kirtyanand v Prithi, 37 CWN 548: A1937 PC 
u' are conflicting as to whether the subsequent order must be by the court 

which passed the decree or it may also be by the executing court. The view taken in 
^me cases is that the subsequent order must be passed by the court which passed the 
decree [see Cobardhan v Bishunath, A1921 P 340; Dakshinamurthy v Vedamurthy\ 
A1927 M 842; Fielding v lankidas, AI926 L 465; Haji v Amtur, A1944 L 106; Ma Su v 
ossim, A1934 R 197; Billimoria v Q^ntral Bank, AI943 N 340]; but in many other 
cases it has been held that the order can also be passed by any competent court including 

^^nting court [Drigpal v Pancham, A1939 A 403 FB; Chhatrapati v Hariram, 
1940 A 423; Bhiki v Kundan, AI940 A 107; Narendra v Hcramba, 49 CWN 254; 

^ A1938 C 25; Alauddin v Fakarannessa, 52 CWN 587; Apte v Tirmal, 

y B 695; Lalji v Jugal, AI931 N 50; Bismillah v Jagannath, A1947 N 101; Dcorao v 
oyi, AI948 N 212\ Kazi v Gangaram, A1939 S 93; Md Ahmed v Panna Lai, AI954 
Mp n V Gowdasaraswatha, AI957 Ker 108; Ramji v Puncham, A1959 

269; Omprakash v Jagarnath, AI959 P 158; Gopal Chand v Gobind, A1959 Pu 193; 

T A1964 Pu 207; Karanakodam v Manikka, AI959 Ker 384; Edapally 

nacko, A1959 Ker 83]. The latter view that record of adjustments of rights under a 
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decree by the executing court is also a “subsequent order” appears to be correct and is 
supported by the later authoritative view that the parties are at liberty to enter into any 
contract with reference to their rights under a decree by adjustment &c which are recordable 
by the executing court [Oudh C Bank Ld v Bindbasini, 66 IA 84: A1939 PC 80: 43 CWN 
501; see also Patm v Nirmal, 43 CWN 907; Laxmilal v Vnkarlai, A1955 Raj 33; ante s47 
p 106]. ‘Subsequent order* can also be passed by transferee court [Chettyar v Narayanan* 
A1934 R I65j. 

“Date of Default”. Time runs from the date of default of each instalment [Suraj v 
Anjore, 21 ALJ 861] and decree-holder can execute for each instalment upon each default. 
But in the case of a decree which provides that upon default in the payment of any one 
instalment the whole is exigible at once, it was held that time ran from the date of the 
first default [Bama v Kiran, 49 IC 497; Gidabrao v Magan, A1925 B 326; Gayadin v 
Jhnmman, 37 A 400T6]; but these and similar decisions have been affected by the principle 
of the Privy Council decision noted below. In a mortgage bond there was a similar default 
clause in the event of non-payment of annual interest and though no interest was paid» 
a suit was brought on the bond more than twelve years after the first default but within 
twelve years of the due date for payment of mortgage money. The Privy Council held that 
the proviso was inserted “exclusively for the benefit of the mortgagees’* and gave him an 
option either to enforce his security at once on default by mortgagor or to wait for the 
full term of the redemption period [Lasa Din v Gulab, 59 lA 376: A1932 PC 207: 36 CWN 
1047; see also Shankar v Desa, A1932 L 564; Bomatu v Govardhan, A1936 B 268; Veherbhai 
V Javer. A1936 B 17; Ram Pd v Jadu, A1934 A 534: 56 A 921; Joti v Sri Chand* 51 A 
237]. Whether recovery of individual instalment is barred after execution has once been 
taken out for the whole amount [Firm Hordeo v Brijraj. AI943 N 170; Abdul Latif v 
Sikandar, A1953 A 283; see also notes under Or 20 rll]. 

Principal amount with interest was repayable within 12 years and in default immovable 
property was to be sold. Decree also provided that interest was payable annually and 
upon default in payment of any two years’ interest plaintiff had option to execute at once. 
Decree executed on first default. The next application was nine years after default and after 
twelve years from the decree— Field that having once exercised the option on the first default, 
he could not fall back on the twelve years clause [Pandurang v Mahadev, AI931 B 263]— 
CONTRA : Even if decree-holder has taken out execution for the entire sum under the default 
clause, he can subsequently change his mind and execute the decree only for due instalments 
payable within twelve years of the present application for execution [Ctdabchand v 
Sewachand. AI960 MP 70; Devi Dayal v Ram Kumari, A1961 A 107], 

In execution of a decree dated 26-5-1927 there was a compromise on 20-7-1934 by 
which the amount was payable in nine annual instalments and entire sum was recoverable 
upon default in payment of any instalment. On default of the fifth instalment and on 
9-9-1941 ie more than 12 years after the decree, plaintiff took out execution—that 
execution was not barred [Narendra v Hcramba, 49 CWN 254]. 


Compromise in Execution. If in execution parties enter into a compromise for 
f^yment by instalments and as a result of default application for execution is made more 

years after the date of the decree, s48 is no bar [Hridoy v Khagendia, 34 
^ Kartik v Bata. 1937, 2 Cal 373; Chatrapati v Hariram^ A1940 A 
423: 1940 All 536; Narendra v Hcramba. 49 CWN 254: A1945 C 154; Mahendra V 

^ Tirmal. 49 B 695: A1925 B 503; Durga Pd V Ganga* 

A1958 A 387; see Oudh C Bank Ld v Bindbasini. 43 CWN 501: 66 lA 84: A1939 TC 80 

where it has been held that the Code contains no restriction of liberty of contract with 

‘o obligations under a decree and also Motilal v Mahmood* A1968 

SC 1087, Pflr/H V Nirmal^ 43 CWN 307 ante s47 p 106 in which the Privy Council caso 
was applied], ^ 

order of an executing court on a compromise does not direct any payment of 

whh-n'' recurring periods although it takes notice of it, it does 

not fall within s48(/)(/)) [Zahurnddin v Amtnr, AI944 L 106], 

of ♦ ,1 bcnami transactions are common, a fictitious transfer 

of property by judgment-debtor to prevent the execution of the decree against ‘Prabhat* 

DrooTit" can onlv h ^ scheme. Fraudulent design being incapable of direct 

therkv inferred. The necessity of resort to Art 182 Limitation Act is not 

fmuds arc^Xrnnt r v^/ ^ Limitation Act. The two 

? A?y9 N? Kahanasundaram 

Kashi 15 n T 67 R- p tt I ^ Praud is to be interpreted in a wider sense [Rughu V 

V A1949 8 3^7 h 365; Bhagn v Makk, 9 B 318; VflieW 

Li 271 Fraud enn hi ^ Han.arayan v Gordhandar. A1961 

V Wv/7i 946 M ° be pleaded at a late stage even in appeal [Venkama 

V Kotayya. A1946 M 172; Dcorao v R„m. A194S N 272], 'Fraud’ is uVed in poUtical 
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sense. It contemplates some action on the part of the judgment-debtor preventing the 
decree from being executed [Biswanth v Lachhmi^ AI935 P 380]. Any improper means 
to prevent execution would be fraud [Nathu v Krishna. 24 MLJ 270; Gobardhan v Daiidayal, 
A193I A 310], eg Fradulent alienation of property [Visalatchi v Siva, 4 M 292; Ismail v 
Anjuman, A1940 L 178]; Pleading false payment [Adaikappa v Natesan, A1931 M 
381]; Delaying or defeating execution by manifestly frivolous, futile and dishonest 
objection [Lalta v Sura}, 5«p]: Dishonestly evading payment or arrest [Pattakara v 
Rangasami, sup; Abdul Khadir v Ahammad. 35 M 670; Mewa v Ahmed, 9 ALJ 17]; 
Chaining the door on approach of bailiff for attachment [Bhagu v Bawa, 9 B 318; 
Venkayya v Raghava, 22 M 320]. A plea of discharge of decretal amount falsely raised 
and false to the knowledge of the decree-holder is not fraud within the section [Krishna 

V Geevarghese. A1955 T-C 208; Vydyan v Kimjukoshy, A1959 Ker 81]. The mere absence 
of the judgment-debtor from the place of execution and his living elsewhere for a honest 
purpose, cannot amount to fraud [Raichand v Gandhi. A1956 Sau 1]. But it amounts 
to fraud where the judgment-debtor keeps himself away from jurisdiction disabling the 
court to execute the decree against him by arrest. The fact that the properties could have 
been provided against does not take away the effect that he prevented the execution of 
the decree [Arikat v Mallisseri, A1967 K 87]. It is not necessary to prove further by the 
decree-holder that on account of fraud he was actually prevented from executing the 
decree. Fraud against the judgment-debtor can be availed of against his legal representative 
where there are assets in their hands [Ramanathan v Mahalingam, A1935 M 8: 58 M 311]. 

In a pending execution the judgment-debtor made a frivolous application for setting 
aside the decree under Or 9 r 13 with a view to delay execution—/le/c/ that his conduct 
was fraudulent [Raisiiam v Damar, 11 CWN 440]. The mere raising of a 
frivolous objection would not ordinarily amount to fraud as it can be easily disposed of 
by the court [Bandhit v K T Bank, A1931 A 134]. Resistance to execution on legal 
grounds, however illfounded or taking advantage of the procedure allowed by law is not 
fraud [Venkata v V, A1947 M 216; Prayag v Indira. A1948 N 189; Biswanath v Lachhmi. 

AI935 P 380]. As to facts which cannot be treated as fraud, see Rasbimath v Kashi, 
15 CLJ 678. 

A plea of fraud can be raised at the appellate stage of execution proceedings where 
the decree could not in spite of diligence be executed by reason of fradulent transfer of 
property [Venkanna v Koioyya, A1946 M 172]. 

High Court. S 48 does not apply to decrees passed by the High Court in its ordinary 
original civil jurisdiction and such decrees may be kept alive for any number of years 
by successive applications under Art 183. The Article does not aoply to decrees of 
the High Court in the exercise of its appellate jurisdiction. Art 182 and not 183 applies 
to decrees passed in extraordinary original civil jurisdiction or decrees passed in suits 
transferred to High Court under s24 [Manmatha v Gopee, A1951 C 170]. 

Transferees and Legal Representatives 

49 . Transjuee .—Every transferee of a decree shall hold the same subject 
to the equities (if any) which the judgment-debtor might have enforced against 
the original decree-holder. 

Scope and Application. There is no difference in principle between this section and 
s 132 T P Act and the transferee takes the decree subject to all liabilities and equities 
to which the transferor was subject^ whether or not the transferee had any knowledge 
of them [Surya v Nageswara, A1945 M 381; Nagcndra v Haran, A1933 C 865]. In 
substance the assignee stands in no better position than the assignor as regards equities 
existing between the original parties [Monmohan v Dwarka, 12 CLJ 312, 321; see Sinnu 

V Santhoji, 26 M 428; Kristo v Kedar, 16 C 619; Jivarathnam v Srinivasa, 3! M 33]. 
The section applies to all decrees including mortgage decree [Kaim v Lakshmi, infra]. 

The section means that A purchasing a decree from B which he held against C takes 
Jt subject to the equities which C might have had in respect of the decree which he (C) 
held against B, ie A should set off the amount payable by his assignor in respect of C's 
decree [Kaim AH v Lakshi, 1 BLR 23: 10 WR 32 FB]. As to execution in the case of 
cross-decrees see Or 21 rI8 and also Or 21 rll(2)(g). An equitable set off has been 
^cognised in this country; in fact the right of a judgment-debtor to ask for stay under 
J*29 is an equity which binds the assignee [Gurushantappa v Nagappa, Ai939 B 
253]. Or 21 rl8 and s49 are not inconsistent but if there is any inconsistency s 49 shall 
prevail [Brij v Manmohan, AI937 A 351]. The equities are enforceable even though the 
^ssignee is without notice [Srinivasa v Venkatarama, A1933 M 215]. The right is not 
owever available when there is no cross decree on the date the decree is a.ssigned 
^^Qgendra v Haran. 37 CWN 758]. 

The court to which an application for transfer of a decree is made cannot go into 
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the question of equities under s 49 and dismiss the application on such ground because* 
the decree will be actually put into execution in the transferee court, if at all the decree 
is transferred [// N Dot la & Co v Tarubala, A1937 C 570]. 

50, Legal representative .—(/) Where a judgment-debtor dies before the 
decree has been fully satisfied, the holder of the decree may apply to the Court 
which passed it to execute the same against the legal representative of the 
deceased. 

(2) Where the decree is executed against such legal representative, he shall 
be liable only to the extent of the property of the deceased which has come to 
his hands and has not been duly disposed of; and, for the purpose of ascertaining 
such liability, the Court executing the decree may, of its own motion or on the 
application of the decree-holder, compel such legal representative to produce 
such accounts as it thinks fit. 

Scope and Application. (C/ s 146). This section enables a decree-holder to execute 
his decree against his legal representatives when a judgment-debtor dies ajtcr decree. 
Death before decree is covered by the rule provided the decree is valid in spite of death 
[Vadlamanati v Goilutnukkule, AI937 M 610], Although the language of s 50 is permissible, 
if the decree-holder desires to execute his decree against the legal representatives of the 
judgment-debtor, it is obligatory to apply under s 50 and to have notice issued under 
Or 21 r22 \KanchomaUii v Shahaji, A1936 M 205; see Ramlal v Raniia, A1947 P 454]. 
“May apply” bear the sense of “shall apply” [Metal Mart v First N Bank, A1954 Pepsu 
115; Mubarak v Sushil, A1957 Raj 154], The section is applicable to orders executable 
as decrees [Abdul Fatha v Md Jabhar. 1956, 2 MLJ 475]. S 52 applies where a decree 
is passed against the legal representative whether as a result of death of defendant during 
pendency of suit and substitution or the institution of the suit itself against the legal 
representatives. 

A decree against a dead person or against a person who died pending the suit v-ithout 
his legal representatives being brought on record is a nullity and cannot be executed 
against the legal representatives {ante p 95). But death of defendant after hearing and 
before judgment does not affect its validity (Or 22 r 6) and can be executed against his 

legal representatives. Death in this section refers to natural death and not civil death 

[Sudliamoyee v Bhujendra, A1935 C 713; Madho v Gur, 53 A 529]. Generally speaking 
a decree in favour of a dead person is not a nullity although a decree against a dead 
person is a nullity [Himangshu v Manindra, A1954 C 205]. 

A decree by the Privy Council in ignorance of the death of respondent is not a 

nullity and may be executed against the judgment-debtor’s property in the hands of his 

legal representative [Deonandan v Janki, 5 PLJ 314; Sri Ch v Shyarn, 11 P 445]. 

The extent of a legal representative's liability is limited to properties which actually 
come to his hands and not to what would have come but for his negligence or want of 
diligence. In the latter case the remedy is by a suit against the legal representative 
[Kbusrobhai v Ilormanzsha, 11 B 727; Saratmani v Batta Kr, 35 C 1110: 12 CWN 614]. The 
court may call for an account of the property of the judgment-debtor that has come into the 
hands of the legal representative [Raja of Kalahasti v Prayog, 30 MU 391; Md ShariB 
v Mchraj. A1934 L 906; Laibchari v Bindesari, A1934 A 249]. The right of the decree- 
holder is not affected by s 323 'Succession Act and the legal repreesntative must pay him 
the full amount though there may be other creditors and the assets arc insufficient to pay 
them all in full [Venkata v Krishnasami, 22 M 194]. 

Scope of ss 50 and 53 [Dharampal v Moolchand, A1942 A 248; Bugga v Sarikala, 
A1946 M 408]. S 50 docs not apply to appeals arising from execution proceedings but 
only to those in the original court iMadborao v Baliram, A1938 N 502[. A sale held 
in execution of a rent decree under the B T Act without any application under s 50 and 
notice Or 21 r22(/) is void [Faizaddi v Rezia. 46 CWN 631: A1942 C 436]. 

A decree for injunction cannot be enforced under this section against the purchaser 
property from the defendant, for an injunction does not run with the land 
iDayabhai V Bapalal, 26 B 140] but it is executable against a purchaser during pendency 
of execution proceeding [Krixhnahai v Savlaram. 51 B 37]. 

Death During Pendency of Execution, judgment-debtor dies in a pending excution, 
decrcc-hoIdcr may present a fresh application for execution or continue the same proceeding 
after substituting his legal representative; in either case notice under Or 21 r22 is necessary 
and a sale held without notice is not valid [Smith v Kailash, A1932 P 199; Ajab V 
Ilari A\945 P 1 FB; Ramlal v Rarnia. A1947 P 454; Marotrao v Narayan, A1948 N 300]. 

Ecxcution cannot be proceeded with without bringing the legal representatives of 
the deceased judgment-debtor on record [Rajlakshmi v Banamali, A1955 C 573]. So, 
decree cannot be executed without bringing his representatives under s 50 which is imperative 
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and amended Or 21 r22 and r 90 (in Calcutta) does not affect it. A sale held without 
bringing the representatives on record is void and does not affect their interest [Pashupati 
V Ushapati, A1949 C 299]. The question was again fully considered by a F B which held 
that s50 embodies the fundamental principle that the legal representatives of a deceased 
judgment-debtor must be made a party so that the court may acquire jurisdiction to sell 
the property. A sale of judgment-debtor’s property does not bind his representatives at 
whatever stage of the proceedings the debtor might have died. It applies to execution 
of all decrees whether^ money, rent, mortgage &c. It makes no difference that the judgment- 
debtor died after the issue and publication of sale proclamation \_Shami v Khanciiibala. 
65 CWN 171 FB. {Faiztiddi v Rezia, AI942 C 436 sup; Pasbupati v Ushapati, sup 
affirmed)]. To the same effect are these decisions [Fernandez v Madliavi, AI955 T-C 92; 
Kanchamalai v Sahaji, A1936 M 205 FB; Ajab v Haricharan, A1945 P 1 FB], 

Legal Representative’ . [See notes to s2(/7)]. A stranger in possession of deceased 
judgment-debtor s property but who claims no title from him may be proceeded against 
in execution as legal representative under s 50 [Baliram v Mukinda, A1951 N 145]. Where 
a decree-holder bona fide describes the legal representatives of the deceased by wrong 
names, a sale held after notice to such persons is not a nullity [Mahadco v Sh-mtilal. 
A1957 B 170; see Sarat v Bichitranand^ A1951 Or 212]. Legal representative is bound 
by orders passed in execution of a decree passed against the deceased judgment-debtor 
[Liladhar v Chaturbhuj, 21 A 277; Uulchand v Chhagan, 10 B 74]. Nominee is legal 
representative of deceased policy holder and creditor can realise his dues from the money 
paid to nominee [Rajaram v Mata Pd, A1972 A 167 FB]. 

An injunction restraining the defendant from interfering with plaintiff’s ancient lights 
can be executed against the legal representatives on defendant’s death [Amrit v Kami, 
A1931 B 280; Sakarlal v Parvati, 26 B 283]. But such an injunction is not binding 
against the purchaser of the property [Dayabhai v Bapalal, 26 B 140; Jamsetji v Hari, 
32 B 181]. It can, however, be enforced against one who purchased during the pendency 
of execution proceedings [Krishnabai v Savlaram, A1927 B 93]. Where the decree was 
against a deceased mutwalli the execution cannot proceed against his legal representative 
[Md Muslim v Joy nab, 73 CWN 245]. 

Whicli 'Court to Apply. Application under s 50 to execute a decree against a legal 
representative is to be made to the court which passed the decree [Seth v Shankar, 17 
A 431; Hira v Kastur, 18 B 224; Manjula v Pandurang, A1934 B 215; Swaminatha v 
Vaidyanath, 28 M 466 FB; Dy Com v Newazish, A1945 O 298; Prasadi v Ghulam, A1951 
P 618; Presidency I Bank \ H L Industrhes, A1969 B 84; see however Shamlai v Madhu, 
22 C 558; Marahmat w O C Bank, A1931 A 320 where it has been held that application 
can also be made to the court to which decree has been transferred]. The apparent 
divergencies of opinions were reconciled by the Judicial Committee holding that the 
proper procedure is to apply to the court which passed the decree for execution against 
the legal representative, but non-compliance with it by application to the transferee court 
is an irregularity which may be waived. The matter is one of procedure and not jurisdiction 
[Jung V Bank of U /, A1928 PC 162: 55 lA 227: 32 CWN 790; Sri Chandra v Shyam, 
II P 445; see notes to s39], or it may be cured by s 99 when the merits are not affected 
[Debendra v Aratoon, 19 P 838]. S 50 does not confer exclusive jurisdiction on the court 
passing the decree for proceeding against the legal representatives; it is a matter of 
procedure and the transferee court is not completely without jurisdiction in dealing with 
the matter. S 42 also supports this view. If it is not possible to approach the court which 
passed the decree or for other sufficient reasons the transferee court so considers, then it 

proceed with the execution application [Punjab Co-op Bank Ld v Bikram, A1959 
Pu 71: 1958 Pun] 2430]. If, however, objection is made at the time when decree-holder 
applies to the transferee court for execution against legal representative^ there is no waiver 
and effect must be given to it [Reri Damodar v Sone, A1952 P 333: 27 P 848]. 

Where judgment-debtor dies during execution, application for substitution should be 
roade to the court which passed the decree and not the executing court [Offi Trustee v 
Basdeo. A1937 P 239]. 


“Fully Satisfied’'. [Sale After Attachment on Judgment-debtor’s Death With- 
out Legal Representatives]. The words “fully satisfied” were substituted for the words 
fully executed” which occurred in the Code of 1882 as opinions were not agreed as to when 
a decree be regarded as “fully executed”. One view was that a decree was not 
fully executed” until the actual sale, so that a sale after the death of judgment-debtor 
^ter attachment without impleading his legal representatives was void [Groves v Admnr- 

22 M 119] and the other was that a decree is fully executed in attachment and death 

Wter attachment did not make the sale void although legal representatives of judgment- 

€btor were not brought on record [Sheo v Hira, 12 A 449 FB]. The words “satisfied” 

was substituted in order to negative the last view [Tarangini v Raj, 32 CWN 418, 419], 
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Opinions are still divergent as to the effect of a sale on death of judgment-debtor after 
attachment without impleading his legal representatives. Some cases say that it is not a 
nullity but an irregularity and the sale will not be set aside without proof of substantial 
injustice [Tarangini v Raj, sup; Hara Pd v Gopal, 31 CWN 299; Jagadish v Bama, 
23 CWN 608; Bepin v Sashi, 18 CWN 766; Sfueo Pd V Hirala!, 12 A 440, 446; Aba v 
phondu, 19 B 276; Barhmadeo v SaUg, A1925 P 294, 387]; others maintain that the sale 
is void [Kanchamalai v Shahaji, A1936 M 205 FB: 59 M 461 over-rulling 47 M 63; 

RagUunatha v Gopaul. A1922 M 307; Naohjan v Chandra. 5 DR 47]. See notes to 
Or 21 r22. 


Procedure in Execution 

51. Powers of Court to enforce execution .—Subject to such conditions and 
limitations as may be prescribed, the Court may, on the application of the 
decree-holder, order execution of the decree— 

(a) by delivery of any property specifically decreed: 

(/[>) by attachment and sale or by sale v^ithout attachment of any property; 

(c) by arrest and detention in prison: 

(cf) by appointing a receiver: or 

le) in such other manner as the nature of the relief granted may require: 

[Provided that where the decree is for the payment of money, execution 
by detention in prison shall not be ordered unless, after giving the judgment- 
debtor an opportunity of showing cause why he should not be committed to 
prison, the Court, for reasons recorded in writing, is satisfied- 

fa) that the judgment-debtor, with the object or effect of obstructing or 
delaying the execution of the decree,— 

(/) is likely to abscond, or leave the local limits of the jurisdiction of the 
Court, or 

(/O has, after the institution of the suit in which the decree was passed, 
dishonestly transferred, concealed, or removed any part of his property, 
or committed any other act of bad faith in relation to his property, or 

(b) that the judgment-debtor has, or has had since the date of the decree, 
the means to pay the amount of the decree or some substantial part thereof 
and refuses or neglects or has refused or neglected to pay the same, or 

(c) that the decree is for a sum for which the judgment-debtor was bound 
in a fiduciary capacity to account. 

Explanation ,—In the calculation of the means of the judgment-debtor for 
the purposes of clause (/?), there shall be left out of account any property which, 
by or under any law or custom having the force of law for the time being in 
force is exempt from attachment in execution of the decree.] 

UP Am.—A fter cl (/>) the following cl (/>/)) was added by U P Act 24 of 1954: — 

(hb) by transfer other than sale, by 'attachment or without attachment of any 
property.'* 


Scope: Cross Ref. The section simply states generally the powers of the court to 
enforce execution. Details arc relegated to Or 21. Scope of section [Bir Biham v 
Tafazzul, 46 CWN 628; Salish v Sudhir, A1942 C 429]. Where the law prescribes more 
than one mode of execution, the option to choose the particular mode rests with the 
decree-holder. But that power is subject to the judicial discretion of the court vested by 
Or 21 rll lUmaka/ua v Renwick cQ Co. A1953 C 717: 58 CWN 683]. The proviso with 
the Explanation was added by s2 C P Code (Am) Act 21 of 1936. Detention m civil 
prison shall not now be ordered as a matter of course but only on fulfilment of the 
conditions in the Proviso. The object is to protect indigent but honest debtors. Corres¬ 
ponding alterations in procedure have been made in Or 21 rr37 and 40 by the Amending 
Act (see notes to these rules post). S 51 is controlled by the provisions of any local or 
special law (s4) [Scctharama v Anja, 1961. 1 And WR 328]. 

of property (Or 21 rr 95, 96); Attachment and Sale (ss 60-67; Or 21 rr30, 
41-94); Sale without attachment (Mortgage decree). Rule 30 or r64 of Or 21 does not 
negative the power expressly given by s51 to sell without attachment and such a sale is 

""" ^ GoW/mn. A1939 B 277]. Arrest and detenUon 

(ss 55-59 s 136; Or 2l rr 37-40); Appointment of Receiver (Or 40 rr 1-5). It is open to 
a dccrcc-holdcr to ask for simultaneous execution by attachment as well as by arrest of 

A19Kyd 7]"'" 
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S 51 relates to procedure. Decree-holder has no vested right in all the modes of 
execution prescribed by s5I. The modes prescribed by s5I are subject to other provisions 
in the Code such as s 42 and Or 21 r 82 [Ram Lochan v Mahadeo, A1970 A 544 FB; 
Ram Anjore V Sudanand, A1967 A 263]. The Collector recovering tax arrears is not 
restricted to proceed first by attachment and sale of movables or by arrest and detention 
and if he cannot recover then and then only to have recourse to the immovable property 
[PRKS Works v Land Reform Commr, A1969 SC 897]. 

Legal and equitable executions are terms which have hardly any application where 
the modes of execution have been codified although some of them have been left sufficiently 
elastic so as to let in a large amount of discretion on equitable principles [Thacker’s 
Press Ld v Metro Bank Ld, 67 CWN 350]. The appointment of a receiver in execution 
proceedings is a form of equitable relief which is generally granted on the ground that 
there is no effective remedy by execution of law [Saileshwar v Kami, A1965 P 238]. 
The conditions and limitations allowed to be prescribed by s 51 cannot deprive the court 

of its power to enforce execution of decree completely [Dharmadavan v Kesavan, 

A197I IC 221]. 

‘^Attachment and Sale”. —include execution by attachment and sale as also by 
attachment simpliciter and not followed by sale [Amidya v Pashupati, 55 CWN 385: 
A195I C 48 FB], Under clause {b) court has power to sell property in execution without 
any attachment [Haji Rahim v Saminllah, A1963 A 320]. Attachment cannot be 
considered to be either an essential part of the sale or as a necessary step in the process 
of transfer. Attachment is a remedy afforded to a decree-holder for his own protection 
and the protection of purchasers of the property sold [Pedda v Manne, AI967 AP 148 
FB]. A direction to the receiver to take possession of the charged assets is a necessary 
pre-requisite of the order of sale under section 51(^)) [ThackePs Press v Metro Bank 
67 CWN 350] 

“Arrest.” Existence of circumstances in els (a) to (c) to the proviso is one of the 
conditons to govern the liability of the judgment-debtor to arrest and should be alleged 
in the petition [Harpal v Hiralal, A1955 A 402]. The onus to bring case within one or 
more clauses of proviso to section 51 is on the decree-holder. The judgment-debtor 
cannot waive the privilege conferred on him by section 51 [Jogendra v Ramnandan, 
A1968 P 218]. Where judgment-debtor’s capacity to pay is not decided with reference to 
the date of decree, the order for arrest is vitiated [Kanhaiya v Mahabir, A1964 A 378]. 
A court cannot directly arrest the judgment-debtor unless concealment of means is 
satisfactorily proved by the decree-holder and without affording an opportunity to pay 
by instalments [Mathura v Parmeshthi. A197I A 433]. 

Court has power to issue writ of arrest to be executed within its local limits even if 
at the date of the order the judgment-debtor resides outside the limits. The writ can be 
executed when he comes within the jurisdiction [Aratoon & Co w Mimraj, 48 CWN 706]. 
Arrest should not be ordered when it is obvious that judgment-debtor cannot pay \Jogesh 

V Tinkari, AI942 P 242; Prabhu v Bhondii, A1938 L 692]. Arrest and detention can be 
ordered only when the conditions in s 51 are strictly satisfied. Reasons must be given 
every time for order of arrest and detention, otherwise it would he acting without 
jurisdiction [Venkata v Srcxeramulit, A1949 M 470; Kuttalingam v Chinna Kannu, A1952 
M 18]. It is not necessary to record reasons where the interval between the two orders 
is short [Gopichand v Brahmo, A1968 D 107]. 

Where a decree-holder presses for arrest, the court cannot, except as provided in the 
proviso to s51, compel the decree-holder to proceed against the debtor’s property. It 
has to follow the procedure under Or 21 r40 and if it is satisfied on the evidence that 
the case falls within any of the clauses in provisos (a) to (c), it has to record reasons that 
the debtor should be sent to prison. If on the other hand, the decree-holder fails to 
discharge his burden of proving the circumstances specified in the section, the court is 
hound to reject the application [Subramania v Ponnuswami, A1957 M 777; see Kunhiraman 

V Pootheri, A1957 M 761]. Taking one month’s time by judgment-debtor to pay, amounts 

tio admission that he was liable to be arrested on failure to pay [Paramananda v 
^hanmugham, A1949 M 822]. Remedy by way of arrest is available for the enforcement 
of the liability of the partners [Ramganayakula v Narasimharao, AI97I AP 58]. See 
notes to Or 21 r40 post. 

Appointment of Receiver. S 5\{d) must ordinarily be read with ss38 and 39 
^^ramatha v Low & Co, 34 CWN 238: 57 C 964]. S 51 should be read with Or 2! rll 
^d Or 40 rl. S 51 is governed by Or 40 rl [Balkishen v Firm, AI936 L 239; Badri 
^rayan v Satya, 1955, 1 Cal 122]. The right method of working out a decree for a 
A 1 ^ ®hare in certain promissory notes would be to appoint a receiver [Ma Mya v Ma Me, 
AI929 PC 246: 34 CWN 117]. While appointing receiver in execution it should be 
seen whether the assets are likely to be realised within a reasonable time and whether 
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the ordinary remedy is not sufficient [Hemendra v Prakash, 35 CWN 1066]. When may 
receiver be appointed in execution [Purshottam v Baijnath. AI94I C 240; Snresh v 
Prakash, 35 CWN 1104; Bank of Bihar v Hart, AI942 P 455J. It is not always necessary 
that legal execution should be exhausted, before equitable execution by appointment of 
receiver can be made [Midnopore Z Co Ltd v Chandra, A1949 C 63]. 

Object of appointing receiver—In exceptional cases a receiver may under s 51(a) be vested 
with a power of sale but that would be not under s5I(6) but by way of ancillary relief 
[Thacker's Press v Metro Bank Ltd, 67 CWN 350]. Murshidabad Act, 16 of 1891. is 
no bar to the appointment of a receiver to collect the rents and profits of properties 
[Wasif V Karnani / Bank, 58 lA 215; AI931 PC 160; 35 CWN 791]. Receiver can be 
appointed in respect of property outside the court’s territorial jurisdiction [Pranxatha v 
Law & Co, 51 C 964; A1930 C 502; Benares I F Ltd v Sttkhlal, A1961 C 422; Simdar v 
Ganpa, 39 PIR 415; Alapappa v Krishnoswami, A1921 M 119; see notes to Or 40 r I]. 

Though a right to future maintenance cannot be attached, the court may in a proper 
case where there is a provision for the maintenance of the judgment-debtor out of the 
income of village appoint a receiver for realising rents and making payments to hex 
[Rojindra v Snndara. 52 lA 262; A1925 PC 126; Secy of S V Venka. 49 M 567]. 

Appointment of receiver in execution is in itself a form of attachment. Therefore 
such appointment without prior attachment is not invalid [Narappa v Thummaltte, A1942 
M 396]. Receiver can be appointed even in cases in which attachment can not be 
made, eg a right to future maintenance [Ashfoq v Nazir, A1942 O 410]. No receiver 
can be appoinR-d of provident fund money [Union v Hira, 1952 SCR 765: A1952 SC 
227]. '$ 51(r/) is subject to Or 40 rl and relief by appointment of receiver is not a matter 
of course or right, but can only be given when it is just and convenient [Bank of Bihar 
Ld V ilari, A19-12 P 4551- 

Mere appointment of receiver docs not make mortgage by judgment-debtor invalid 
[Devichand v Ratiram, A1951 Pu 277]. 

Such Other Manner &c. Section 51(c) normally contemplates the special cases 
provided in Or 21 rr 31-34 and applies where other modes arc unsuitable or unavailing 
[ThackePs Press v Metro Bank. 67 CWN 350]. If the property is attachable and there 
are no specific provisions as to the mode of attachment or no particular form which is 
appropriate the court has ample jurisdiction under s 51(c) to evolve a prohibitory order 
suitable to the nature of the case [Champarun Sugar Co v Haridas. A1966 C 134]. These 
words do not authorise the granting of a supplementary or alternative relief which is not 
in the decree [Marath v Seshu. AI922 M 299]. Under section 51 a decree cannot be 
executed in circumstances which give a fresh cause of action to the decree-holder. S 51(e) 
cannot enable a court to give a fresh mandatory direction to remove something which 
was not in existence at the time of the decree [Venkata v Vccraya, A1969 AP 92]. 


Pioviso. The proviso must be complied with before detention of judgment-debtor 
IS ordered. Such order can only be passed if the court is satisfied regarding one of 
the five reasons in the proviso [Paramananda v Maneshwar, Il.R I960 Cut 35]. Notice 

A1952 M 161; Muthu Pothar v Mani Rao, 
1950 M 580, sec also Or 21 r 37 and notes]. It applies in the case of a decree for 
money. A decree for alimony falls within it [Khamhatta v K, A194I B 17]. The proviso 
refers only to execution by detention in prison and not to execution by arrest and 
detention in prison. This makes it clear that the need to be satisfied that the conditions 
mentioned therein exist and to record reasons applies only to an order for detention 
in prison and not to arrest [Puttaramiah v Uajee Ibrahim. AI959 Mys 84; Londa &c v 

S. A1964 K 158— contra: Ktmhiraman v 
Thomas, A1966 K 65]. 

♦r ^ V*; «“c.iiviuiuiy lVl/>/)ayycc v Badam, A1948 M 9], whether 

M appears after notice [Muthu Pathar v Mom Rao, A1956 

AI 952 ” M m “'■‘’ered [Kiillalinsom v Chinnakannu. 


, - -— |j f f 4 f f I V 

Suryanarayana, A1948 M 9: Naravanan V 
Madhavan. A1957 M 761; Ramachandra v 
Recording of reason is also mandatory 


to of car after decree for price of car amounts 

audulcnt conduct within proviso (a) (n) [Beaumont \ E M Co, A1938 C 448]. 

bcfo^c‘'^“^deh^or'rl provisos (a) (if) and (b) are not required 

to such findine ‘ P'‘”‘°ri. It is open to an executing court to come 

to suc^h finding on all the materials placed before it v Chaldean &c. A195S 


State Bank A M A ? ^ “"d not cash [Md Ibrahim v 

ZTon it ilcreeblir?^; ° ^1 r40 and notes. The burden 

A A 781 * n ‘'^‘''^‘:‘''''ohler to make out a case for arrest f/Crm/ino'a v Mahabir. A1964 

not h ' ^‘^‘;''‘^‘;''iolcler must give the details of properties of judgment-debtor It would 

not be sufTicient to say vaguely that the judgment-debtor has movable and immovable 
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properties [Badrinarayan v Mnn Commr, 1964 BLJR 617]. Ex parte order for arrest of 
judgment debtor passed after notice and enquiry operates as res judicata in subsequent 
execution proceedings [Vlapannon v Prudential &c, A1965 K 16]. 

Proviso (c). A director of a Company occupies a fiduciary position and when he is 
ordered to pay money in a misfeasance summons, he can be arrested though he is 
a pauper and unable to pay [Malik v Tiritvengadasami, A1950 M 208]. Partnership by 
itself does not create a fiduciary relationship and in the absence of fraud, clandestine 
dealing or special circumstances a managing partner cannot be regarded as a trustee and 
if he overdraws the partnership account he cannot be arrested in execution [Pram v 
Mathura, A1967 SC 1342]. Where there is a security bond to produce attached articles 
and there is default, the case falls within cl (ij) [Ambady v Balan, A1959 Ker 273] 

Explanation [“Exempt From Attachment’^]. It applies only to cl (6) of the 
proviso. It cannot therefore be said that a gift after the suit, of land not liable to 
attachment and sale make the judgment-debtor forfeit the protection afforded even if it 
was made with a dishonest intention [Attar v Abdul, A1940 Pesh 33]. 

“Exempt from attachment” includes both attachment simpliciter and attachment 
leading up to sale, ie exemption from all forms of execution involving mere attachment. 

So property exempt from attachment only should be left out of account when considering 

the means of the judgment-debtor though it might not be sold. The words “attachment 
and sale” in s 168A(1) B T Act have the same meaning [Atnulya v Pashupati, A1951 
C 48 FB overruling Manohar v Debendra, 50 CWN 181]. It has however been held in 
a case that only property exempt from attachment is to be left out of account, but 

income from the land which is exempt from sale should not be left out of account 

[Md Hussain v Co-op Society, AI943 L 166]. 

High Court. The Original Side has jurisdiction to appoint receiver of immovable 
property outside its teritorial jurisdiction [Pramatha v Low & Co, 34 CWN 238: 57 C 964; 
Benares I F Ltd v Sukhlal, A1961 C 422]. 


52. Enforcement of decree against legal representative—{I) Where a decree 
is passed against a party as the legal representative of a deceased person, and the 
decree is for the payment of money out of the property of the deceased, it may 

be executed by the attachment and sale of any such property. 

(2) Where no such property remains in the possession of the judgment- 
debtor and he fails to satisfy the Court that he has duly applied such property 
of the deceased as is proved to have come into his possession, the decre,^ may 
be executed against the judgment-debtor to the extent of the property in respect 
of which he hasf failed so to satisfy the Court in the same manner as if the decree 

had been against him personally. 


Scope and Application. This section relates to the enforcement of a decree against 
a legal representative [s2(/y)] as judgment-debtor [Birdhi w Badesahib, A1937 B 52] 
and differs from s 50 (see ante, p 124). It requires that the decree (/) must be passed 
against the legal representative as such, (2) must state that the amount is to be realised 
out of the estate of the deceased debtor [Brijiaj v Manranjan, A1947 P 365]. 

To apply s 52 three conditions are to be satisfied (0 legal representative must have 
received some property of deceased; (ii) he must no longer be in possession of it; (['<) 
has failed to duly apply the property to discharge the debt of the deceased. When a 
legal representative fails to so apply the property in his hands, the court has no discretion 
to order that the decree-holder must first proceed against the other properties of the 
deceased [Chakka v YenumuUa, A1950 M 407], “Property’ is to be interpreted as 
meaning only properly capable of attachment and sale and so property in the hands of 
legal representatives which would not have been liable to attachment and m the hands 
of the debtor himself had he been alive is still exempt {Mehar v Charan. 59 Punj LR 47]. 

The principle of s 52 has always been so operated as not to prejudice tl^ rights 
inter se of beneficiaries or legatees over whom the creditor has prionty [Md Kasm v 
Sadia, 42 CWN 901: A1938 PC 169; 65 lA 219]. Any such property in sub-rule (7) 
means any such property in the possession of the judgment-debtor [Sachindra v Usha. 

Property devolved upon an heir may be mortgaged by him as his own proper^ and 
unless it is mala fide it will prevail against the right of a creditor of the 
not taken steps to seize the property before the mortgage [Nambiar ^ 

A1940 M 22]. Decree-holder may attach property of deceased judgment-debtor m the 
hands of his executrix without having recourse to the cumbrous method of filing an 
administration suit so that his right may be worked out in execution proceedings [Sofa^r 

Ezekiel, A1940 R 78]. 
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The operative part of a compromise decree stated that it is passed against the estate 
of B deceased in possession of his legal representatives. As it fulfilled the conditions 
of s52(/), it would attach all its incidents. Consequently the decree-holder would be 
entitled to call in aid the provisions of s 53 if applicable as the rights thereunder were 
not expressly given up. It is possible to agree that the decree should be executed onlv 
against a particular property iPannalal v Naraini. 1952 SCR 544: A1952 SC 170] 

Absence of assets. Suit cannot be dismissed merely because a legal representative 
-states that no assets are available. It is not necessary that he should possess property 
All that is necessary is that he is person on whom the estate would devolve. The question 
whether the legal representative is in fact in possession of assets is to be determined in 
execution iTamiz v Nimd, 49 A 645; Motiram v Daw, A1934 R 196; Ranjit v Narmadi 
A19J1 N 172; see however Sheo \ Kanhaiya, A1948 N 168J. Questions arising in an 
enquiry ^undcr s 52(2) must be decided by the executing court under s 47 [Daw v Maung 

When an executor is in possession either as executor or as a specific legatee, a decree 
passed against him and co-executors in their representative capacity may be executed 

[Sushil V Samarendra. 

42 CWN 65; Nemathanpatti v Raman. A1946 M 209; Sachindra v Vsha, A1949 C 6901 

A decree merely stating that the money is recoverable from the assets of a deceased 

person without adding in whose hands the assets were, is defective and unexecutable 

AiQ^rir V choorappa, A1934 M 562; Andi v Bhasnbathi. 

J includes the income of immovable property though it cannot 

be both attached and sold [Kadir Vclusami v E D Corpn. 47 M 411; A/J.nr v“ 

^Th h • K . ^ ’• ' r ‘L?’’deceased judgment-debtor 
in the heirs hands IS liable [Siiiidararjidu v Nalcsa, A1950 M 154], Earnings of heirs 

ot deceased Gurukkal in temple are not assets [Kantnambal v Chelha. A1952 M 114 - 

see however, Nandkumar v Ganesh, 58 A 457J. " ’ 

th i^^^i decree-holder pointed out some assets in the hands of 

the legal representative and subsequently comes to know of other assets of the dece'ised 

The properu^^^^^^^^ 

e came to know at a later stage [Mohiuddin v Sayeedunnissa, A1961 AP 335 FBI 
nf 7h. I I *7 P^ove that assets of the deceased have come into the hands 

AI955 '"‘f"' V Umayci A1958 M 395; Lakshmi v Onkar, 

Where the mortgagee hona fide brought his suit against one whom he considered as 

he deer of ‘^c mortgagor and the defendant did not disclaim any liability 

he decree is binding on any other legal representative that might be in exisS 

IS binding on the true legal representative or the estafe of 7hc LeasedThen ^ 

air Es- :i1v— ~- 

legal representatives’ ^sZl f " r95;'7408? ‘’oecT obt“"" hT 

person in possession of property in afseriion of . i*gainst 

V Bichit,ananda. AI 951 Or^2l2]. " ** real owner [SaraA 

the S'mp^eremati^Td 'vho would ordinarily ba 

has however been T^that a LL fTT" '' ^1928 M 234], It 

and creates no charge on the estate If" 0 ^ "i, representative is a money decree 

debtor is not the real heir but some one else th^ judgment- 

substituting him. A fresh suit would be necess-lrv^fc'^'^*^!^*^^ cannot be executed by merely 
a debtor himself is a party to the s.dt f ? A1946 O 1], Where 

representative, the decision however wronc Wnd 

A 474]. nowever wrong binds the estate [Amar v Parmanand. A1934 

Decree 3 , coniDJifiv tua ^ ♦ 1 

company which has taken over the entire assets*^^ *^Sainst a 

It went into liquidation and its liability is cxnrpcc h ** another company when 

representatives \B C C Ld v S. A 1939 7 c "JT 1^8*^ 

to proceed against property in the hands of r ^oes not give the creditor a right 

TO proco,^0 
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separate suit [Thiagaraja v N'arayaiuiswami, A1938 M 684 not folld in Dayanandan v 
Veniigopal, A1964 M 78]. When the transfer is void, the decree-holder can proceed 
against the property in the hands of the transferee iJogir v Baburam, A1939 L 373]. 

Sub-sec (2)^3ays that in regard to property which came into the hands of the legal 
representative but which has not been duly applied by him, the decree may be executed 
against him as if the decree was to that extent passed against him personally. The 

words property” cannot be taken to mean property of which attachment was 

sought [Bhagwati v Madan, A1930 L 354]. The liability of the legal representative is 
not discharged until he accounts not only for the property that has come into his 
possession but also for the profits of the same [Rn/ti v Sree Mcihant, 30 MLJ 391, 
Simdaram v Sangawn, 1963, 2 MLJ 478], 

Where property of a deceased remains in the hands of the legal representative it 

does not necessarily follow that a creditor is entitled to proceed against it as assets in 

his hands. The question is what has been done and what payments have been made 
[Veera Sokkaraja v Papiah, 26 M 792; Satkari v Sushil. A1951 C 577]. If the executor 
has paid a legacy and no assets are left, the decree-holder may follow the assets in the 
hands of the legatee, but this has to be exercised by a suit [Jaychandra v Satish, 34 
CWN 761; Dehi v Indra, 45 CWN 78; Satkari v Sushil sup]. The case would be 
otherwise if the executor and the legatee are the same person [Sushil v Samarendra, 

42 CWN 65]. . ^ 

Under s35 Presy S C C Act the Registrar has jurisdiction to pass an order under 

s52(2) [Subramania V Madras D S, A1935 M 298]. 


53. Liability of ancestral property,^For the purposes of section 50 and 
section 52, property in the hands of a son or other descendant which is liable 
under Hindu ]aw for the payment of the debt of a deceased ancestor, in resp^t 
of which a decree has been passed, shall be deemed to be property of the 
deceased which has come to the hands of the son or other descendant as his 

legal representative. 


Scope and Application. S 53 which was inserted in the Code of 1908 settled a 
Question on which the High Courts were divided in opinion. It gives legislative sanction 
?o"he princi7e enunciated in v Sebak. 11 CWN 593: 34 C 642 FB and other 

cases and enacts that the liability of the ancestral property or of a share of it for he 
debt covered by the decree against a deceased ancestor should be determined in the 
execution proceeding under s47 and not by a separate suit. It gives effect to the 
recognised rule of Hindu law that members of a joint family property are liable for the 
payment out of the joint family property of any debt incurred by their father and decreed 
against him before his death provided that such debt is not tainted by immorality. 
Hee Virdhachalan v Chaldean S Bank. A1964 SC 1425]. It makes no difference 
wheth^ the decree is a money decree or a mortgage decree [Faqtr v Harnam, A1967 
SC 727]. A creditor may proceed against the father alone or against bot e a er 
and the^ sons. The sons are not necessary parties even though they are under a leg 
liabUity to discharge the decretal debts of their father out of the joint family 
If the'^sons have also been proceeded against they would be personally 
Lree could be executed against their separate and personal ProP^ty as 

r*fFirs 

there was an arrangement at that time for tneir p y A1952 SC 170; 

a case where the father is still alive [Pannalal v Nara m, 1952 SCR AP 9851 

Haricharl v Manakmall, A1964 C 562; a son available 

The object of the section^ to make had not 

for execution of a decree obtained ag , construed to 

got it by inheritance J^es not Tpply ^o cases other than those 

mean son’s heirs also. f a decree was passed against the estate of 

the judgment-debtor’s husband m her „ ^come^into play [Kollapudi v 

possession as the heir of her deceased son s 53 did not come into P y 

Mandru. A1957 AP 47]. “Son or other decenda^ Property in the htnds of mother 
descendant”, ie the grandson and the g g descendant” 

succeeding to person is .ri-i jf „ decree is obtained against a Hindu 

[Govindamma V BuUema, 1962, 1 And WR 151]. If a decree is ooiai 
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father who is the executant of a document, ss 52 and 53 are attracted notwithstanding 
that the judgment-debtor dies before any attachment of his interest therein is effected 
[Markandcytilu v Suryanarayano, 1958, 1 And WR 313]. 

S 53 appears to be designed to enlarge the class of property liable to execution under 
ss 50 and 52. I his is effected by deeming certain property to have come into the hands 
of the legal representatives as property of the deceased which in fact has not done so. 

S 53 is not limited to cases in which execution is being levied for a debt in respect 

of which a decree has been passed. The words “property in the hands.has been 

passed" are descriptive of the class of property which can be reached in execution and 
not as limiting the nature of the debt for which execution can be levied \Rao Bhim \ Stusr 
52 CWN 109; A1948 PC 1 : 74 lA 247j. S 53 assumes the existence of a debt of the kind 
specified in it. It does not deprive the descendant of his right to contest the existence 
of the debt [Lakshmadu v Ramiidu, A1939 M 867]. The sons may contend that the 
property is ‘joint family property’ and that the decree against the father was for an illegal 
or immoral debt. In view of s 53, these questions must he decided by the executing court 
under s 47 [Kanchamalai v Shahaji. 59 M 461 FB]. Unless the son in a Mitakshara 
coparcenary family succeeds in proving that the decree obtained against the father was 
for an immoral or illegal debt, the creditor’s right in seizing the whole coparcenary property 
including the son’s share remains unaffected. This applies also to a decree obtained by 
a creditor betore the partition of the joint family, as the pious obligation to discharge 
the father’s debt continues even though the father’s power to alienate comes to end as 
the result of partition \Jakati v Borkar. 1959 SCR 1384; A1959 SC 282]. S 53 does not 
affect or diminish the ordinary liability of a son under Hindu law [Malak v Hira, A1935 
O 510; Chotey v Ganpat, AI934 A 590]. 

Judicial opinion was not agreed on the mode in which the obligation to discharge 
the debts of father out of the joint family properties could be enforced after partition. 
It was held that after partition the creditor could not execute a decree obtained against 
the father alone against the shares allotted to the sons on parition, but he must file a 
separate suit and execute the decree against the shares that fall to them [Atul v N-andani, 
A1935 P 275 FB; Govindrom v Dwarka, A1937 N 45; Surajmal v Motiram, A1940 B 22], 
S 53 is wide enough to include a liability incurred by the father which is enforceable 
against property in the hands of his son. whether such liability was incurred by the father 
in his capacity of manager or personally. It covers a decree against the father in lespect 
of a pre-partition debt binding on the share allotted to the son [Venkatanarayana v 
Somoraju, AI937 M 610 FB; Venkotaratna v Venkatasiibbiah, A1950 M 136]. It has 
now been settled that for debts contracted by the father after partition, the sons are not 
liable. The shares which the father receives on partition may certainly be available to 
the creditors of the father but the shares allotted on partition to the son can never be 
made liable for the pre-partition debts of the father [Pannalal v Naraini, sup]. 

The principle of the section was extended to property coming by survivorship 
\Meyappan v M, A1924 M 571 : 46 MLJ 471; Sivaramiah V Audi, A1947 M 357; Ganesh 
V Narayan. 55 B 709; see however Jagannath V Motiiol, 45 A 455; Chunilol v Bai Mani, 
42 B 504 where it has been held that it has no application where joint family property 
passed by survivorship to a collateral! and the Privy Council has now approved of 

Meyappan v M, and Ganesh v Narayan. ante [Rao Bhim v 5/i.er. sup]. In a suit against 

sons oa a pronotc by deceased father, there can be a decree not only to the extent of 

the fathers separate property but also to the extent of his share in the joint family 
property in their hands [Venkaiaswami v Tata. A1947 M 162; Sivaramiah v Audi sup], 

b 53 IS most comprehensive. It is not limited to ancestral property devolving by 

survivors up. t applies equally to ancestral or joint family properly coming into possession 

M9t9 s' 2581" o*" ancestor [Matiomal v TirithmaL 

a. mortgagor in hands of his sons, but dismissed 

fn th. 7 cannot be executed against the interest of the grandsons 

deccised’wlcht^rw^*^'^ ^ whole family property was liable for the 

Ts m" ‘o => case where the father is living [ATv Venkata, 

“Property &c &c . For the Payment of Debt’’. The word “debt" is wide 

cnoiig to include a prc-partition debt of father \Vcnkata v V, A1937 M 610 FBI S 53 

where the decree is one passed in a suit on a debt. Hence it will not apply to a decree 
for compensation in lieu of spccilic performance [fi/ii;n v Gansaram, A1940 N 2781 It 

pp to decrees, decree for injunction against father executed against son 
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V Narayan, A1931 B 545 (apprd in Rao Bhim v Slier, 74 lA 247)]. Decree against the 
manager of a family in his representative capacity may be executed against the family 
property [Shankarao v Vinayak, A195I N 307; Venkaianarayana v Venkata, A1937 M 
610 FB; Madhgonda V Halappa^ 58 B 348]. 

“Property in the hands of a son'’ does not mean tangible property exclusively possessed 
but includes his undivided share in the joint family property [Malak v Hira, A1935 O 510]. 
A decree was passed against a father under Or 34 unconditionally that certain property 

is chargeable and shall be sold. The words “which is liable.ancestor” do not allow 

the representatives of the deceased judgment-debtor to resist execution on the ground that 
the decree ought not to have passed in regard to a debt which should not have been 
contracted. It can only be done by a separate suit [Shiv v Karam, A1934 L 438]. 

54. Partition of estate or separation of share .—Where the decree is for the 
partition of an undivided estate assessed to the payment of revenue to the 

Government, or for the separate possession of a share of such an estate, the 
partition of the estate or the separation of the share shall be made by the 

Collector or any gazetted subordinate of the Collector deputed by him in this 
behalf, in accordance with the law (if any) for the time being in force relating 
to the partition, or the separate possession of shares, of such estates. 

Scope and Application. See Or 20 r 18. 

Under the section the civil court has got no power to effect partition of land paying 
revenue to Government [Dattatraya v Maliadaji, 16 B 528]. It should declare the rights 
of the parties in the property and direct partition to be made by the Collector iRupan 

V Subh, 41 A 207; Lachhiram v Nanba, A1946 N 353]. There is no preliminary decree and 

no scope for the appointment of a commissioner [Keshao v Woman, A1971 B 26 following 
Ramabai v Anant, A1945 B 338 FB]. The section was held not to apply to a ^uit for 
partition when no separate allotment of revenue is asked for [Jasadhhwary v Koilash, 
24 C 725 FB; Priyanath v Sreedhar, 48 CWN 223; Radhakishan v Bhola, A1934 P 365; 
Tikaram v Hansraj, A1954 N 241— contra: The section applies only to partitions of the 
whole of an undivided estate, but it is not necessary to ask for a division of revenue. 
The discussion as to the scope of s 54 by the majority in 24 C 725 was considered irrelevant 
[Abdul Razak v Sreenath, 34 CWN 892; Kiran v Ramanath, 34 CWN 895]. S 54 does 
not apply to a maitza which is a share of a portion of an undivided estate [Jogadishwary 

V Koilash, 24 C 725, 735; Kiran v Ramanath. sup; Srinivasa v 5, 56 M 443]. S 54 

applies to estate assessed to revenue in one lump [Mg Po v Ma saw, A1926 R 80]. If the 
Collector refuses to make partition, civil court can order it [Ranado v Swarnamoyee. 44 
CWN 114; Sewakram v Chunilal, A195I N 359]. 

The words “estate assessed to the payment of revenue to the Government” do not 
cover lands which have been built upon [Rameshwar v Jageshwar, A1953 P 250]. 

“Partition” includes delivery of shares to their respective allottees [Parbhii v Shankar. 
11 B 662]. Where possession is not delivered after partitition by revenue officer, suit lies 
in civil court for possession [Dharam v Deosingh, A1950 N 102]. Meaning of “estate” 
[Secy of S V Nimdiin, 10 C 435; Muttii v Kudala, 6 M 97; Dattatraya v Maliadaji, sup]. 

“Estate” does not mean isolated plots of land which are not share of a mehal [Ram 

Khelawan v Sriram, A1952 A 191]. 

The court passing the partition decree cannot fetter the discretion of the Collector 
or to overrule his power under s 15 and Or 20 rI8 [Chaiidumal v Hafizdin. AI943 S 7]. 
But where the Collector contravenes the decretal command or otherwise acts ultra vires, 
his action is subject to the control of and correction by the court passing the decree which 
sent it for partition [Purushottam v Balkrishna, 28 B 238; Ram v Krishnaji, 40 B 118; 
Timmana v Gobind, AI926 B 258— contra: Venkata v Hanumantha, A1945 M 336 FB], 
The civil court cannot however reopen the partition [Bhiman v Hanmant, 42 B 689] or 
interfere on the ground of an unequal partion [Dev v Vasudev, 12 B 371— contra: 
Chinna V Krishna, 19 M 435]. Collr has no competence to hear objection repelled by 
civil court [Ramachandra v Ramkrishna, A1968 My 11]. 

The court sending a partition decree can still function judicially to decide under s47 
who are the legal representatives [Gendumal v Laxman, A1944 N 852]. It has no power 
to hear objections to the partition made by the Collector. The revising authority 
is the Board of Revenue [Venkata v Hanumantha, AI945 M 336 FB]. 

When a party dissatisfied with a partition by a collector is to invoke the jurisdiction 
of the civil court [Ram Ch v Prahlad, A1964 Mys 31; following Ramabai v Anant, 
A1945 B 338 FB, dissenting from Venkataraghava v Venkata, A1945 M 336 FB]. See 
Paygonda v Jingonda, A1968 B 198 which goes against the view in the Mysore case and 
holds.that the superior revenue authorities in their appellate and revisional jurisdiction 
can examine and correct any decision or order of the collector [see Ganpatrao v Balwant, 
1965, 2 My U 768 FB]. 
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Court while passing a judgment on award does not contravene $ 54 as the partition 
itself had been achieved by the award and arbitrators are not governed by s 54 [Keshao 
V Wanian, A197I B 26J. 

Arrest and Detention 


55. Arrest and detention .—(/) A judgment-debtor may be arrested^ in 
execution of a decree at any hour and on any day and shall, as soon as 
practicable, be brought before the Court, and his detention may be in the civil 
prison of the district in which the Court ordering the detention is situate, or. 
where such civil prison does not afford suitable accommodation, in any other 
place which the ^[State Government] may appoint for the detention of persons 
ordered by the Courts of such district to be detained: 

Provided, firstly, that for the purpose of making an arrest under this section, 
no dwelling-house shall be entered after sunset and before sunrise: 

Provided, secondly, that no outer door of a dwelling-house shall be broken 
open unless such dwelling-house is in the occupancy of the judgment-debtor 
and he refuses or in any way prevents access thereto, but when the officer 
authorized to make the arrest has duly gained access to any dwelling-house, 
he may break open the door of any room in which he has reason to believe the 
judgment-debtor is to be found: 

Provided, thirdly, that if the room is in the actual occupancy of a woman 
who is not the judgment-debtor and who according to the customs of the country 
does not appear in public, the officer authorised to make the arrest shall give 

notice to her that she is at liberty to withdraw, and, after allowing a reasonable 

time for her to withdraw and giving her reasonable facility for withdrawing, 
may enter the room for the purpose of making the arrest: 

Provided, fourthly, that, where the decree in execution of which a judgment- 
debtor is arrested, is a decree for the payment of money and the judgment- 

debtor pays the amount of the decree and the costs of the arrest to the officer 

arresting him, such officer shall at once release him. 

(2) The "[State Government] may, by notification in the Official Gazette, 
declare that any person or class of persons whose arrest might be attended with 
danger or inconvenience to the public shall not be liable to arrest in execution 
of a deoree otherwise than in accordance with such procedure as may be 
prescribed by the ^[State Government] in this behalf. 

(i) Where a judgment-debtor is arrested in execution of a decree for the 
payment of money and brought before the Court, the Court shall inform him 
that he may apply to be declared an insolvent, and that he [may] be discharged 
if he has not committed any act of bad faith regarding the subject of the applica¬ 
tion and if he complies with the provisions of the law of insolvency for the 
time being in force. 

(4) Where a judgment-debtor expresses his intention to apply to be declared 
an insolvent and furnishes security, to the satisfaction of the Court, that he will 
within one month so apply, and that he will appear, when called upon, in any 
proceeding upon the application or upon the decree in execution of which he 
was arrested, the Court [may] release him from arrest, and, if he fails so to 
apply and to appear, the Court may either direct the security to be realized 
or commit him to the civil prison in execution of the decree, 

mNGLADESH & PAKISTAN: For “State Government^ read “Provincial Government” 

Changes and Cross-Ref. The words “may“ in sub-secs (.?) and (4) were substituted 
tor the words will” and “shall" by s2 C P Code (Am) 3 of 1921, Ss 55, 57, 59 apply to 

? ! (sl34): Prohibition of arrest of women (s56): (C/ Provisions 

(1), (2). (3) with s 62: Exception of certain persons from arrest (ss 133, 135 135-A); Arrest 
of persons outside court’s jurisdiction (sl36): Arrest and detention (Or’21 rr 37-40): 
Enforcement of surety (s 145); Period of detention and release (s 58; Or 21 r40); Release 

^'iT^a^ of I Incss (s59): Arrest before judgment (Or 38 r 1); Form of warrant of arrest 
(No 13 App E), 



2. Subs for “Provincial Government” by I AO 1950. 
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Scope and Application. The provisions of s 55 are mandatory [Dharani v Kshitipali. 

54 C 782]. The executing court is bound to inform the arrested judgment-debtor that 
he may apply for insolvency [Ram v Mackenzie, 50 PLR 1909]. Failure to so inform 
does not invalidate the warrant of arrest [Baburam v Hariram, 42 PLR 374]. Sub-sec 
(i) is to be read with s 13(7) Prov I Act; see also Or 21 r 40 (3). 

The pendency of insolvency proceedings does not divest the court of the power or 
committing the judgment-debtor to prison [Kishan v Sassoon, 83 PWR 1910: 7 1C 351; 
Ganpat v Mahadeb, 22 B 731]. Adjudication order without a protection order does not 
prevent the judgment-debtor’s arrest and it is the duty of the court to require him to 
give security under s 55(4) [Viswanatha v Abdul 3 R 187]. Time of one month cannot 
be extended under s 148 [Narasimha v Rangachari^ A1926 M 689]. 

Sub-section (4) makes it clear that where a surety undertakes (>;> that the judgment- 

debtor will within one month apply to be declared an insolvent and (2) will ^e 

called upon, in any proceedings upon the application or upon t e ecree i -.u.- 

of which he was arrested, he will be liable when there is failure o campy . j „ 

of these two conditions [Wariur C B Ld v Kaja, A1926 M 't)81 . . i lunnn v 

Hardas. A1942 S 134—contra: There must be failure m both respects, TncWi/noi v 

Babiilal, A1940 A 304]. When a bond does not follow the strict wording of s55, t is 

be interpreted according to the terms expressly stated IS/m.v Wallace & Co v Simdar. 

A1939 L 575; Kandaswami v Annamalai, A1933 M 360]. 

The remedy in sub-s (4) is alternative and not concurrent. The court cannot proceed 

both against the judgment-debtor and the surety [Saitfnr y ’ Ma^harul 

Moti y Kashi. Ai933 N 38; Chanappa v Yelloppa. A1931 B. 4 / 4 ; J 

A1942 P 506]. If the judgment-debtor is committed to the civil prison, the su y 

be proceeded against [Raghubir v Mazharul, A1942 P 50/]. nrnr-ppH !,painst 

If the conditions laid down in s 55(4) are not fulfilled, the 

the surety or against the judgment-debtor lies with the cour a n C P Act 

[Setya w Mahabir. A1937 P 476]. Bond is to be stamped under Art 6 Sch II C F Act 

[Ghiilam V R, A1933 L 89]. u „ 

Security Bond. A security bond is in the nature of a further 

a surety after production of the 262 °]—contra : The principle of 

liability it cannot be refused [Aishan v Mahabir, A 929 / \ Sankara v Paramasivam, 

S130 Contract Act does not apply to a surety bond he court”, formal 

AI942 M 101]. As security is to be furnished flaking giveii to the 

execution of bond is not necessary to make surety e ec i • . g merely 

court can be executed under s 145 [Nanak J due prosecution. 

requires the judgment-debtor to present petition \Ratnaswami v Arunachalam, 

His failure to apply for discharge does £ wifi apply for insolvency. 

A1943 M 363]. An application by the )“dgmef-debmrjhat^he 

»S an act of insolvency within the Insolvency Act L surety the security continues 

Mere filing of insolvency petition does B 702]. A surety is 

discharged by the death of the judgment-debtor [ undertaking to apply withiri 

V /mnan, 24 M 637] but death after failure to fulfil *e^undert^^^^^^^^^ discharged if 

one month does not discharge [Makanji y ^ dismissed for default 

execution proceedings are struck off [Lalji v O oy<^ A 1932 L 492]. Grant of time 

IfLrttTudgmS^^^ 1937 

"Le. 0,d„ i. 

refusing to discharge a surety is subject to revision [Banna v Ja , 

56. Prohibition of arrest or ^eteption of 

for money.—Notwithstanding anyth’^S a woman in execution of a decree for 
arrest' or detention in the civil pnson of a woman 

the payment of money. restitution of conjugal rights 

The same probihibtion exists in the ca e 

„ xhp “rState Government] may fix scales, 

57. Subsistence allowance.— me monthly allowances payable 

graduated according to rank, race and nationaiuy, o 

for the subsistence of judgment-debtors. 

^_ ♦ 

1. See fn 1 in p 134. „ . taq 1950. 

2. Subs for “Provincial Government by 
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Bangladesh Sc Pakistan; For “State Government’' read “Provincial Government”. 

Subsistence allowance (Or 21 r39). 

58. Detention and release. —(7) Every person detained in the civil prison 
in execution of a decree shall be so detained,— 

(a) where the decree is for the payment of a sum of money exceeding fifty 
rupees, for a period of six months, and. 

(b) in any other case for a period of six weeks: 

Provided that he shall be released from such detention before the expiration 
of the said period of six months or six weeks, as the case may be.— 

(/) on the amount mentioned in the warrant for his detention being paid 
to the officer in charge of the civil prison, or 

{ii) on the decree passed against him being otherwise fully satisfied, or 

{Hi) on the request of the person on whose application he has been so 
detained, or 

(iv) on the omission by the person, on whose application he has been so 
detained, to pay subsistence allowance : 

Provided, also, that he shall not be released from such detention under 
clause (//) or clause (Hi), without the order of the Court. 

(2) A judgment-debtor released from detention under this section shall not 
merely by reason of his release be discharged from his debt, but he shall not be 
liable to be re-arrested under the decree in execution of which he was detained 
in the civil prison. 

Scope and Application. The court has no power to fix shorter period than six months 
or six weeks as the case may be [Snjan v Sofiar. 5 CWN 145; Suhudhi v Singi, 13 M 
Ml]. In case of imprisonment before judgment under Or 38 r4 the imprisonment already 
suffered is to be taken into consideration in calculating the period of imprisonment after 
decree [Ghanasham v Jhorimul, 1 B 431]. 

The immunity from re-arrest is applicable only when a judgment-debtor is released 
from detention in jail and not when he is arrested and released without being committed 
to prison fsce Rajcndra v Chiatder, 23 C 128; Kanshi v K. A1929 L 361]. Civil prison 
means civil jail and not court-house [Kasar v Koram, A1937 L 253]. A judgment-debtor 
in ]ail obtained an inierim protection order for a week and filed petition in insolvency 
after release. He is not liable to be re-arrested as he was once discharged from jail 
r//i re Bolyc, 20 C 874; Secy of S v Judah. 12 C 52— contra: Suraj v Mababir, 33 A 279: 
Shamil V Poonja, 26 B 652]. A judgment-debtor released for non-payment of subsistence 
allowance is liable to be arrested in execution of the same decree [Habibul v 
26 A 317; Suhha v Venkata, 8 M 21]. 

In instalment decree, debtor cannot be imprisoned separately for default in each 
instalment \Domodar v Malhari. 1 B 106]; so in a maintenance decree a debtor once 
imprisoned for the full term cannot be re-arrested for recurring maintenance of later 
periods [Dhanalakshmi v Krishnamurthi. A1951 M 756]. 

Form of Warrant of committal (No 14 App E); Form of order for release (No 15 

App CJ. 


59. Release on ground of illness. — (I) At any time after a warrant for the 

rres of a judgment-debtor has been issued the Court may cancel it on the 
ground of his serious illness. 

if ^ judgment-debtor has been arrested, the Court may release him 

r detained in the civil prison, 

be releas^"Xrefrom—committed to the civil prison, he may 

'[Slate Government] on the ground of the existence of any 
infectious or contagious disease, or 

ordinn/i’^o^^£^ Committing Court, or any Court to which that Court is sub- 
ordinate, on the ground of his suffering from any serious illness. 

thA I ‘A p released under this seetion may be re-arrested, but 

that preSfriSd by si^tiirs^ aggregate exceed 

Bangladesh & Pakistan; For “Stale Government" read “Provincial Government”. 

AI 934"!''*8071 ^ -by s 55(.?1(4) \Md Sadiq V Chmi, 

A1933 L 307 ■ F^rrof n i'" / S’ ^<;«-ious illness [Bolton, v Jagan. 

A 1 933 L 307]. rorm of order for release (No 15 App E). 
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Attachment 

60, Property liable to attachment and sale in execution of decree. —(7) 
The following property is liable to attachment* and sale in execution of a decree, 
namely, lands, houses or other buildings, goods, money, bank-notes, cheques, 
bills of exchange, hundis, promissory notes. Government securities, bonds or 
other securities for money, debts, shares in a corporation and, save as hereinafter 
mentioned, all other saleable property, moveable or immoveable, belonging to 
the judgment-debtor, or over which, or the profits of which, he has a disposing 
power which he may exercise for his own benefit, whether the same be held in 
the name of the judgment-debtor or by another person in trust for him or on 
his behalf: 

Provided that the following particulars shall not be liable to such attachment 
or sale, namely: — 

(a) the necessary wearing-appareL cooking vessels, beds and bedding of 
the judgment-debtor, his wife and children, and such personal ornaments as. 
in accordance with religious usage, cannot be parted with by any woman; 

(b) tools of artisans, and, where the judgment-debtor is an agriculturist, his 
implements of husbandry and such cattle and seed-grain as may, in the opinion 
of the Court, be necessary to enable him to earn his livelihood as such, and such 
portion of agricultural produce or of any class of agricultural produce as may 
have been declared to be free from liability under the provisions of the next 
following section; 

(c) houses and other buildings (with the materials and the sites thereof and 
the land immediately appurtenant thereto and necessary for their enjoyment) 
belonging to an agriculturist and occupied by him; 

(d) books of account; 

(e) a mere right to sue for damages; 

(/) any right of personal service; 

stipends and gratuities allowed to pensioners of the Government or 

payable out of any service family pension funds notified^ in the official Gazette 

by the Central Government or the ^ [State Government] in this behalf, and political 
pensions; 

(h) the wages of labourers and domestic servants, whether payable in money 
or in kind; 

(/) salary to the extent of the first ^Ltwol hundred rupees and one-half the 
remainder *Lin execution of any decree other than a decree for maintenance]: 

Provided that, where such salary is the salary of a servant of the Government 
or a servant of a railway company or local authority, and the whole or any part 
of the portion of such salary liable to attachment has been under attachment, 
whether continuously or intermittently for a total period of twenty-four months, 
such portion shall' be exempt from attachment until the expiry of a further period 
of twelve months and, where such attachment has been made in execution of 
one and the same decree, shall be finally exempt from attachment in execution 
of that decree; 

*[(m) one-third of the salary in execution of any decree for maintenance;] 

(i) the pay and allowances of persons to whom ^[the Air Force Act, 1950, 
or] ®[the Army Act, 1950] applies, or of persons other than commissioned 
officers to whom * "^1 the Tndian Navy (Discipline) Act, 1934 applies; 

(k) all compulsory deposits and other sums in or derived from any fund 
to which the Provident Funds Act, 1925, for the time being applies in so far 
as they are declared by the said Act not to be liable to attachment; 

* For immunity from attachment see Army Act, 1950 s28; Air Force Act, 1950 
s-28 and Navy Act. 1957 s20. 

1- Subs for “Provincial Government” by I AO 1950. 

2. For such a notification, see Gazette of India, 1909 Pt I p5. 

3- 'Subs for “one” by Act 26 of 1963 s2. 

4. Ins by C P Code (Am) Act 66 of 1956. 

fA \ for “The Indian Army Act, 1911, or the Burma Army Act” by s 10 C P Code 

(Am) Act 2 of 1951. 

6- The words “the Naval Discipline Act as modified by” omitted by lAO 1950. 

7* See now Navy Act, 1957. 
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(/) any allowance forming part of the emoluments of any servant of the 
Govemment or of any servant of a railway company or local authority which 
the appropriate Government may by notification in the Official Gazette declare 

to be exempt from attachment, and any subsistence grant of allowance made to 
any such servant while under suspension; 

{m) an expectancy of succession by survivorship or other merely contineent 
or possible right or interest; ® 

(n) a right to future maintenance; 

(o) any allowance declared by any Indian law, to be exempt from liabilitv 

to attachment or sale in execution of a decree; and, ^ 

(p) where the judgment-debtor is a person liable for the payment of land- 
revenue, any movable property which, under any law for the time being applicable 
to him, IS exempt from sale for the recovery of an arrear of such revenue. 

Explanation /—The particulars mentioned in clauses (g). (/i), (;). (j) (A and 
{o} arc exempt irom attachment or sale whether before or after they are actuallv 
payable and in the case of salary other than salary of a servant of the Government 

or a servant of a railway company or local authority the attachable portion thereof 
IS exempt from attachment until it is actually payable 

Explanation 2.—In clauses (h) and (/), ‘salary’ means the total monthly 

emoluments, excluding any allowance declared exempt from attachment under the 

provisions of clause (/), derived by a person from his employment whether on dutv 
or on leave. ^ 

Explanation 3.~ln clause (/) “appropriate Government” means— 

servinr 'nt a Government, or any 

• ervant of a IKailway administration] or of a cantonment authority or of the port 

authority of a major port, the Central Government- 

(;/) ; and 

other any other servant of the Government or a servant of any 

other L , local authority, the 'iState Government.! 

(2) Nothing in this section shall be deemed— 

therel^f buildings (with the materials and the sites 

lands immediately appurtenant thereto and necessary for their 

hoS buildir shfor"'h;,',d" “>■ 

. _ State Amendments. 

the State in cl (g) of 

the Government*’ ins 'if f'^onts stipends and gratuities allowed to pensioners of 

of the prc-Rforc'SiorHv I ‘’V ‘he Central Govemment, the Government 

™ —«' 

addiiion of -clause (nv) "or-'u/nT'^■'und ■’’r**’® 
1953 (w c f 2-12-l953y ‘ of" (Andhra Pradesh Act 18 of 

(c) In Its application to the whole State in the proviso to sub-s (I) 

issued S purLate" of ^he P“V«hle under policies 

I'rovident hund and the Hydcrhbad Sla7 Government Life Insurance and 

allachmcni under dil pr^vbloii, ]!f Tuu '“i ’ servant is exempt front 

ment notwithstanding the fact that owino ^']*'** exempt from attach- 

payable to some other person” the death of the Government servant it is 

GuaIrxt Act 10 of 1962) 

OUAJRAT.—Same as m Maharashtra. 


X. 

9. 

10 . 

1. 


Subs tor bcderal Railway” by lAO 1950 
<j l (n) omitted by lAO 1948 and PAO 1949 
Ihe words railway or” omitted by lAO 19s6. 
ubs for Provincial Government by lAO 1950, 
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Haryana. —^^Same as in Punjab. 

Himachal Pradesh. —[C P Code (Himachal Pradesh Am) Act 6 of 1956].— 

In sub-s(/) at the end of cl (c), insert the following: 

“or compensation paid for such houses and buildings including compensation for the 
materials and the sites and the land referred to above) acquired for a public purpose;” 

((ii) after clause (c) insert the following: 

“(cc) compensation paid for agricultural lands belonging to agriculturists and acquired 
for a public purpose;’* 

Kerala —[Kerala Act 13 of 1957 s3].—Same as in Madras. 

In its application to Malabar district the amendment has been repealed. 

Madras [Mad Am Act 34 of 1950].—In sub-sec (7) (g) after “pensioners of the 
Government” insert “or of a local authority”. 

Maharashtra. — (a) After cl (g) of the proviso the following clause shall be inserted: 
igg) stipends and gratuities allowed to pensioners of a local authority. 

(b) In Explanation I, after “clause (g)” shall be inserted “(gg).” 

In its application to the Hyderabad area of the State of Bombay, see the amendment 
in Andhra Pradesh (vide Hyderabad Act 11 or 1953 adapted by Bom (H) ALO 1956 and 
Bom AO 1957. 

[C P Code (Bom Am) Act 60 of 1948; (Hyderabad Am) 11 of 1953 as amended by 
Maharashtra Act 6 of 1965]: 

Mysore. —In its application to the Mysore area, in the proviso to sub-s(7) after 
clause (p) insert: — 

“(PP) where the judgment-debtor is a servant of the State Government who has insured 
his life under the rules in force relating to the Official Branch of the Mysore Government 
Life Insurance Department,— 

(7) in the case of insurance effected prior to the ninth day of May, 1911, the whole 
of the bonus payable or paid thereunder to such servant, or in the event of his death 
to his nominee or other person or persons entitled to such bonus under the said rules; and 
(2) in the case of insurance effected on or after the ninth day of May, 1911, and such 
insurance is compulsory, then the bonus in respect of the compulsory premia payable or 
paid to such servant, or in the event of his death to his nominee or other person or 
persons entitled to such bonus under the said rules.” [C P Code (Mysore Am) Act 14 
of 1952]. 

Punjab (I & P).—[Punjab Relief of Indebtedness Act, 7 of 1934 s 35 as amended by 
Punjab Acts 12 of 1940 and 6 of 1942].— 

(а) In sub-sec (7) in the Proviso— 

(i) In cl (c), for the words “occupied by him” the following words shall be deemed 
to be substituted, viz: —“not proved by the decree-holder to have been let out on rent or 
lent to persons other than his father, mother, wife, son, daughter, daughter-in-law, brother, 
sister or other dependants or left vaccant for a period of a year or more”. 

(h*) After cl (c) the following clauses shall be deemed to be inserted, viz: — 

“(cc) Milch animals, whether in milk or in calf, kids, animals used for the 
purposes of transport or draught cart and open spaces or enclosures belonging to an 
agriculturist and required for use in case of need for tying cattle, parking carts, or stacking 
fodder or manure: 

“(ccc) one main residential-house and other buildings attached to it (with the 
material and the sites thereof and the land immediately appurtenant thereto and necessary 
for their enjoyment) belonging to a judgment-debtor other than an agriculturist and occupied 
by him: Provided that the protection afforded by this clause shall not extend to any 
property specifically charged with the debt sought to be recovered,” 

(7>) After sub-sec (2) the following sub-sections shall be deemed to be inserted, viz: — 
“(i) Notwithstanding any other law for the time being in force an agreement by which 
a debtor agrees to waive any benefit of any exemption under this section shall be void. 

(4) For the purposes of this section the word ‘agriculturist’ shall include every person 
whether as owner, tenant, partner or agricultural labourer who depends for his livelihood 
mainly on income from agricultural land as defined in the Punjab Alienation of Land 

Act. 1900. 

(5) Every member of a tribe notified as agricultural under the Punjab Alienation of 
Land Act, 1900, and every member of a scheduled caste shall be presumed to be an 
Agriculturist until the contrary is proved. 

(б) No order for attachment shall be made unless the court is satisfied that the property 
sought to be attached is not exempt from attachment or sale”. 

Rajasthan. —In sub-s (7) in the Proviso— 

(0 in cl (b) after the word “agriculturist” insert “his milch cattle and those likely 
to calve within two years* (Rajasthan Act 19 of 1958). 

(fO “after cl (A), insert the following:— 
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(U) moneys payable under Life Insurance Certificates issued in pursuance of th,. 
Rajasthan Government servants Insurance Rules 1953:” 

{Hi) after Exploitation 3 insert the following: 

Explanation ‘/.—Where any money payable to a Government servant of the State U 

exempt from attachment under the provision contained in clause {kk\ such money shall 

^mam exempt from aUachment notwithstanding the fact that owing to the death of a 

Government servant it is payable to some other person.” (Rajasthan Act 16 of 1957). 

UiTAR Pradesh—[C P Code (UP Am) Act 35 of 1948 _ ahh tK® r ii * • 

Explanation (lA) after Explanation 1 in sub-sfc (I>- ^2J.-Add the following 

txplananon Particulars mentioned in clause (c) are exempt from sale in 

a h!;!' P “ whether passed before or after the commencement of the C P Code 

(United Provinces Am) Act, 1948, for enforcement of a mortgage or charge thereon" 

BANOLAorsH & PAK.STAN.-fhroughout the section iof ®“Sta^e Governrnt” 'read 
Provincial Oovernmenf; In sub-s (/;-in cl (ij for "two" read "one" and "Lv the 
words inside bracket marked 4; in the proviso for "servant of the Government or a 

olord company" read "servant of the State or a servant of a railway"- 

omit cl (la), in cl (j) for "the Air Force Act, 1950 or the Army Act 1950" read “the 
Pakistan Army Act, 1952” for asterisk within bracked numbered 6 read words in f n 6 

se"rvam „ Governmen^r or of any 

servant ot a railway company’ read “servant of the State or of anv servant of a rail¬ 
way , in ct (o) for -Indian Law’ read "Bangladesh Law" or "Pakistan Law”; in Expl / 
,Z Government or a servant of a railway comoanv” read “servant ot 

in f r t vr"/t railway"; m F.xnl i(i) onui “of a Railway administration or”; 

ihA V. . servant of the Government or a servant of any other” read “servant of 

the btate or a servant of any railway or of any other”. 

;.n,i The section declares the properties that are liable to sale 

and attachment and also states the exceptions. Special or local laws under which other 

excepted arc not affected by the section (see s 4). The proviso to sub-sec (/) 
s niandatory and there is no jurisdiction to sell even though no objection has been taken 

met inel r'"' r^'' L 942],' An objection can be 

tm -ind ih any stage [Gaapal v Ram. 119 IC 667], All the sub-heads from (a) to 

Ind not confinef = .cumulative and any person is entitled to all the benefits 

The exen^ntionr n s ^ ‘‘o l^fmip/ Corpn v Ram. A1939 R 432], 

I he exemptions in s60 are based on reasonable and equitable grounds and they are aDolicabie 

V oTwhe; A,9?n Iso Insolvency Act r/oSeS 

decide whether a mriil^ i ^ guide or standard by which the insolvency court can 

hdldZ Ami rS:'' 1 -°' Act lD.’arika v 

cannot wSe'LToGsbnV[//mtm^°«„!;^ 

kTofbased’^'on '’public SiirTnd^Ig7cuhuria '' -Rciiy’ A ,955 Mys 303^ S W/)(ri 

“ frvs tfr i TT' 

[Pakhar V Tnlaram A1935 A 1016 '*? . at any stage before confirmation of sale 

MP and Alam 7'A, immm A 937 rsoT'^n'' 1° Or 21 r90 in Allahabad, 

dismissed for default a secomi n^-i’ '' ^1935 N 30], If objection is 

■‘DocZ r ' entertained rKi’s/i,m v Suadar. A1932 L 643], 

decree which do'IsIIot'rcqlirrritHchmlnri/w'^A''”!^ ‘atlachnient’ cannot refer to mortgage 
Allah Bnksh v Chet Ams L m Tr ^ Ahmad, AI924 A 328: 46 A 489 FB; 

applies not only tl debrieffo^ the ex! uS^’f S32 ]-contra; S 60 

decrees which can be executed bv sale oloL necessary but also to 

Suseela^ A1969 AP 355]. * * * ^ applies to mortgage decrees V 

judgment-debtor, any right ^oi^*^po\w*^in*^rcsn'cf'''^f if Properly does not belong to the 
has acquired for his benefit mav hp qpJt a which the judgment-debtor 

245]. ‘Property’ does not nua^ onlv n " 1 v Binodamoyec, 45 CWN 

respect of .same, e., monS deposited "^ht of power in 

54 CWN 322: AI950 C 174 ]. The richf nT^ti ^ attachable [Prov v Banamall 

the tenancy is not restricted to tho ft'n tnf *^*^ant is a property if the enjoyment of 
Anticipatory attachment of the ‘Vichl^s and r ^ 

_ property” iSyed Taffazzal v Raufwnath 14 MIA 40^ Ti ‘"'1 not 

house cannot be attached as they hivo c # windows of a 

Money paid as fine in a crimin rca^eTs ttaclX ^ ^ 

case IS attachable [Harnam v Salts, 1912 PR No 91, 318]. 
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‘^Disposing power'’ must be exercisable for judgment-debtor's benefit. Where 
in a hfe-msurance policy the wife was mentioned as the nominee for receiving payrnent 
It created no trust m her favour and could be attached in her hands for the debts of 
the deceased husband [Kmhna v Pramila, 32 CWN 6341 See the MarrioH w • 
Prop,,,y AC. O ,923 whici, „,w H,„d„s if US “Si wS. » 

keep certain property for life, she had no disposing power [Basan^ouda v Irsoudan^ 47 

h containing currency notes was attached by judgment-creditors 

before delivery. As the cover was held by the postmaster in trust for he addres efthe 
attachment was proper [Narasimhnlu v Adiappa 13 M 2421 An anrtinn^^r hoc ® ® 

pc,,p, .p.„ ,p. „,c p„c„rb:’ “ ,fi'e ,;"pcrr;s,**i?,^fs 

represents his commission [Smith v All Bank. 23 A 135]. Bonus does not become the 

D^nee has'^^n completed by registered instrument 

A?924 B RSI v E I R, 6 A 634; Natho v Schaller 

^ . judgment-debtor retains interest in his property sold till the sale is 

interest is attachable [Venkata v Narayana, A1931 M 511]. Disnosine 

power—Attac .ment of splints &c of match factory and Central Excise rules [Sanka^ran v 

n ^1 tli^j s ri I til ' " f f * 1 sell the interest of the father 

becauL Z ^ h' ^ ® ‘he father alone 

property for debts incurred by him 

V y Babii, AI967 Raj 184; following Pannalal v Naraini, A1952 SC 170 and 

in lanc lalan v Chaldean S Bank, AI964 SC 1425; see Faqir v Harnam, A1967 SC 727] 

bv property ’ means saleable at a compulsory court-sale and not transferable 

pLtner. i^ 1182], The following are saleable- 

Partner s Share m partnership [Jagat v Iswar, 20 C 693]; Equity of redemption [Parashram 

V Oovmd, 21 B 226]; Life-interest in trust funds [Ahdid v Doiitre, 12 M 250]; Vested 
remainder m execution of a decree against the remainder man [Annaji v Chandrabai. 17 
M 503; Chidambaramma v Saraddi, 29 MLJ 546]; Vested beneficial interest of judgment- 

^ contingent [Rajes v Shanti, A1957 SC 255- 1957 

^CR 77; see Peston}ee v Anderson, A1939 PC 6]; Right of specific performance of a 
contract to seH land [Rndra v Krishna, 14 C 241]; Earnings of a Gayan^al [Poona v 
annaya, 19 C 730]; Security deposit of servant subject to lien of employer [Karuthan \ 
^uoramanya, 9 M 203; Shantanand v Basndeva, 52 A 619 FB; Jagadish v Ram, A1929 
yl\t or security deposited for costs of appeal [Prov v Banamali, 54 CWN 322]; 

usufructuary mortgagee of occupancy holding [Jokhan v Mahesh. 
y49 A 637]. A nomination in an endowment policy to wife and son-in-law only 
indicates the persons who should receive the money on the death of the owner. S 39(6) 

. ^*‘^uce Act does not make the nominee the owner of the money. It can be 
a tached in execution of the decree against the assured. A policy of insurance effected by 
a married man and expressed on the face of it for the benfit of his wife &c shall be 

e^ed to be on trust for them under s6 Married Women’s Property Act 1874 [Ramballav 

V Gangadhar, A1956 C 275]. 

The following are not saleable:—Land burdened with service of a public nature 

45 M 620]; Future fluctuating and uncertain profits of immovable 
282?^”^ belonging to judgment-debtor {eg as mutwali) [Nawah v Jogendra. 33 CWN 
L Religious office [Kitppii v Dorasami, 6 M 76; Rangaswami v Ranga, 16 M 146]; 
i^t to manage temple &c and to get offering [Ditrga v Cho.nchal, 4 A 81; Gnanasambandha 
^ elu, 23 M 271 PC; Shailajananand v Peary, 6 CWN 728; Raja v Ravi, \ M 235 PC], 
and assigned to Hindu widow for maintenance with prohibition against alienation 
iwali V Apaji. 10 B 342]; Right of residence of a Hindu widow in her husband’s family 
[Salakshi v Lakshmayee, 31 M 500]. Where suit is decreed against the father 
Ahr against son, property of son cannot be attached because son has a pious 

hgation to pay certain debts of father [Jainarain v Sonaji, A1938 N 24], 

Property liable to attachment. A cheque being a negotiable instrument, unless and 
until the money is paid to the payee the amount of the cheque cannot be considered 
to be his property. So a cheque in favour of judgment-debtor does not fall within the 
? ^ry of property liable to attachment under s60(/) [Rojaram v Reserve Bank. AI942 
Preliminary mortgage decree [Ismail v Firm Johri, A1937 A 652] or preliminary 
ecree for dissolution of partnership and accounts is property capable of attachment 
LSee Ratanshi v Tricumji, AI940 P 107]. Profits accruing to a ghatwal are liable to 
® tachment [Bansidhar v Ashutosh, A1939 P 242]. Annual allowance by Government 
^®bipensation of forest dues granted along with jagir is liable- to attachment [Bhiwaji 
fn rt ^ notes to cl (g)]. A right to purchase shares or an option 

■ uo so is attachable [Champarun Sugar Co v Haridas, AI966 C 134]. Decrees are liable to 
' ^ attached and sold in execution of another decree [Dharmadevan v Kesavan, A1971 K 221]. 

.AttacJun.ent ^nd Sale"’. The words mean attachment simpUdter. as also attachment 
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followed by sale in execution whichever is appropriate to the property taken in execution 
[Amiilya v Pasfiupati, A1951 C 48 FB], 

■‘Debts”. Debt is a money claim that has already become due though it may be 
paid on a future day, ie an actually existing debt or a perfected and absolute debt 
[Tiiffitzzool V Ragfw, 14 MIA 40, 50; Bancharam v Adya, 34 CWN 936 FB; see Haridos 

V Baroda. 27 C 38; Lachman v Jarbondlian, 50 A 507; Palikandy v Krishnan, 40 M 302' 
Venkatarama v Valli, 58 M 693 FB (though the pro-note has been endorsed to a 
benamdar); Tukaram v Bhtkn. A1937 N 391]. “Debts’ include share of debts [Upendra 

V Nalini, AI937 C 199: 41 CWN 410]. Life assurance policy is debt though payable only 

on death of assured [Variiwan v Mogan, A1937 B 382]. Compensation money 
in hands of L A Collector cannot be attached until tender is made to oavee iSundar v 
5^cy of S. A1938 L 533]. ' 

Existing debt is a perfected and absolute debt. Money which might or might not 
become due or the payment of which depends on contingencies is not a ‘debt* [Brij \ 
N‘aurongi. A1938 L 336]. Money standing to the credit of Provident Fund is not an 
actually existing debt so long as it does not become payable under the rules [B O 5 Prov 
Fund V Dadibhar, AI941 R 256]. It was held on the facts of a case that provident 
fund money is liable to attachment though it could not be sold until it was at the disposal 
of the judgment-debtor [Ismail J & Co v B S Trust Ld, A1942 S 47]. 

In the case of a servant or employee engaged on a monthly pay, it becomes a ‘debt* 
when earned at the end of each month. When a person is engaged on a daily remuneration 
or fee payable at the end of a month {eg. an advocate employed by Govt on a daily 
fee) it becomes a ‘debt’ after the day’s work and such remuneration or fees are liable 
to attachment though payable only at the end of a month. A debt in order to be attach 
able need not have become payable at once [Bansi v Hafiz, A1939 P 77]. Where a bank 
holds a power of attorney to collect debts of a person and order for payment to bank 
IS also endorsed on his bills, the money due on the bills does not remain the property 

of the debtor and cannot be validly attached by any judgment-creditor [Bharat Hidhi Ltd 
V Takhatmal, A1969 SC 313]. 

Unpaid balance of consideration for a mortgage left with mortgagee is not a ‘debt’ 
due to the mortgagor \Sohan v Labh, A1942 L 234; Khusi v Mula, A1950 L 240]. 
But the unpaid purchase price of a property left with the vendee for payment to the 
creditors of the vender is a “debt* due to vendor [Mclaram v Ramdas, AI942 L 275 FBI. 

This docs not include “judgment or decretal” debt [Umrao v Nikkti, AI966 Pu 412]. 
See Or 21 r46: Attachment of Debr. 


Th„ 'll!.*'’'' conjunctive and not a disjunctive sense. 

The property will neither be liable to attachment nor sale [Rewate v Chiranji, A1943 L 29]. 

VesscIs, Omaments &c]. clauses (a) and (6) should be 

cooked but include thali, gagra etc [Bmdeshri v Banshi. A1932 A 344: 54 A 399]. 
e mangalsutra (neck ornament) is such an ornament [Appana V Tangamma, 9 B 106]. 

of a wife forming part of her stridhan cannot be taken under 

‘Artisan* is roughly synonymous with ‘handi- 
of ‘artisan* [Bindeshri v Banshi, sup; Karam v Offl 
M 4441 T C/i \ Sesha. A1943 M 523; Punnavanam V Mttthuswami, A1962 

suffirieni iH a“" l '* argument that only some of his articles are 

toaU cf nn . f livelihood, A halwai is not an artisan and his utensils arc not 

CONTRA - Sunderlal, A1957 Raj 353; Rama Ch v Sesha, sup- 

goldsmiths fnr f A1935 A 848]. A master goldsmith employing 

M 4441^ A ^ [Punnavanam v A1962 

raivi v”™ B mj'" >■' 

doctJ?'rSnlm1mrr";^^ ^ 1947 MMN 420] or surgeon’s or 

[Rama Ch v Sesha AloT^^M cooking utensils of a sweet-meat seller 

V M A1942 M 41 nrf' n f musical instruments of a musician [Affl/iitoam 

r,, :f ‘•t • .“'r- 

ments hut tRo ^ . , . 'J* lools include not only simple instru' 

Muilwswami, A1962 M 444- [P«wiflvan<j»i V 

limited to farmer' The S r hi P/""''.''^'’’2 Raj 62], Cl (b) is not 

is necessary for earning i tictcrmincd is whether the particular implement 

V Muncpl Bd AI95S A 5 n Vi tractor is not an implement of husbandry [Dwarka 

used iSgSlt^Ke le not eSnr■'''^'' ^ held obiZ], Cattle 

earn living [Bakhir v Doom, in r iq declared them necessary to 

t I V Poo, go, 10 C 39; G„I V Fmc, 13 SLR 201; Ghurey v Sanwala. 
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61 IC 777]. Cl {/») in the case of an agriculturist suggests a person who tills the soil hi 
order to maintain himself. What is saved is his implements with which he tills the 
soil and such cattle and seed grain which, in the opinion of the court are necessary 
to use in order to maintain himself [Shrimant v Bhalchandra, A1961 SC 589J. As s 60 

applies only to money-decree, implements of an agriculturist can be sold when there is 
a mortgage lien [Sambhoo v Baloch, AI947 S 32]. 

One who practises soap-making can be called an artisan [Binde.slin v Banshi, sup]. 
An engine or water-pump necessary for the agriculturist to irrigate his fields is "implement 
of husbandry” [Udharam v Rozi, A1939 S 96], Even a tractor which enables an 
agriculturist to earn a substantial income can be called "implement of husbandry” \Dwarka 

V Munpl Bd, A1958 A 561 {Saligratn v Sheopratap, A1939 N 3 hedd obitey. —CONTRA' 
Mathrabai v Kanhaiya. A1959 MP 375]. 

Clause (c): [Houses &c of Agriculturist]. Meaning of ‘agriculturist’ [Asmatulla 

V Pan, 20 Cv/N 894; Triloki v Kunj, A1935 A 448; Devara v Baikunt, 41 B 476; 
Lakshmayya v Offi Rec, AI937 M 511 FB; Shco v Bittan. A1942 O 308]. Mere supervision 
of lands let out to tenants or cultivated through servants is not enough [Rubine v Balwant. 
AI923 B 12; Bachan v Bhika, AI927 A 601]. If agriculture is a subsidiary occupation, 
he is not an agriculturist [Umesh v Bharat. A1940 C 5]. Test to be applied IGobardhan 

V Mohan. A1938 N 366; Ananta v Bibhuti, AI944 P 272; Sadi v Bhupaihi, A1963 AP 
445]. The test is not whether agriculture is the sole, main, chief or principal source ot 
income. He must be a tiller of the soil really dependent for his living on tilling the soil 
and unable to maintain otherwise [Lakshmayya v Offi Rec, A1937 M 551 FB; see Sadhu 

V Chapsi, A1931 N 8]; but it does not mean actual cultivation by himself. It may be by 
servants [Pattabhi v Venkata. AI952 M 807]. A person who engages personally in 
agriculture in order to earn his livelihood, ie not as a hobby, would normally be an 

out land or gets it cultivated through servants or labourers 

without taking any active part in the day to day work, would not be an agriculturist even 

though the proceeds ot the land are the main source of his income. He must devote the major 
part of his time labour, attention and skill to cultivation of land [Chandravati v Govt. 
A196I A 183 FB]. ‘Agriculturist’ in els ib) and(c) has the same meaning. Cl ib) suggests 
a person who tills the soil in order to maintain himself. Even if it is not necessary that 

a person must till his land with his own hands to be an ‘agriculturist’, he must at least 

show that he was really dependent for his living on tilling the soil and was unable to 
jnamtam himself otherwise. Where a person has a substantial income from lands other than 
the lands cultivated in home farm and also other sources of income, he cannot be called an 
agriculturist [Appasaheb v Bhalchandra, AI961 SC 589: 1961. 2 SCR 163]. An agricul- 

cease to be an agriculturist in a year of scarcity when he is unable to grow 
sufficient for his own necessities [Fukhraj v Prabha, A1970 Raj 108]. A minor whose 
mam income is from agricultural land which is cultivated through servants due to his 
minority is an agriculturist within provisos ib) and (c) [Bachubhai v Ltdita. A1972 G 31 
{Appasaheb v Bhalchandra, A1961 SC 589; Hanmantrao v Dhruvaraj, A1948 B 229 rel on)]. 

Occupied” contemplates actual physical possession and that should be for agricultural 
purposes. A dilapidated building cannot be in occupation when not in actual physical 
possession [Channu v Khem, A196! A 566]. Only houses used by agriculturists for 
cultivating the lands are exempted [Ambiah v Mollanna. A1964 AP 514; Kistna v 
^kshmayya, 55 M 634]. A house belonging to an agriculturist situated about 8 miles 
from his agricultural land and not used for keeping agricultural implements cannot be said 
10 be used for agricultural purpose and would not be exempt [Bachubhai v Lolita, sup\. 

^ A person whose agricultural income exceeds his other income is not necessarily an 
agriculturist’. The word denotes small holders who personally till the land [Hanmantrao 
^ Dhruvaraj. AI948 B 229]. An occupancy raiyat having 20 or 25 bighas of land 
cultivated under bhag system and whose income from land is Rs. 25 is an agriculturist 

v Krishna. 46 CWN 612]. A town-house of an agriculturist is not exempt 
[Nnbhay v Kalian. 45 IC 546; Sagarmal v Girraj. 39 A 120] unless it is used for agri- 
cu tural purpose [Noordin v Sulakhan, A1926 L 230]. 

. Objection to sale under s60{/)(c) must be raised prior to sale. Objection cannot be 
after sale in the absence of fraud [Sheo v Bittan, sup; Basayya v Hanumantha, 
TkL ^ Balkrishna v Changdeo. AI943 N 330; Pokhar v Tularam, A1935 A 1016; 

V Sitaram. A1939 A 399 FB; Raman v Shanti, A196I A 178]. Judgment-debtor 
can object under cl (c) at the time of attachment as well as at the time of sale [Pattakkuniyi 
y^ovindan, ILR 1962, K 234]. Property exempt from attachment in the hands of 
judgment-debtor is also exempt from attachment in the hands of his legal representative 
^ hough not agriculturist [Gur Pd v Kishen. AI938 L 608; Radha v Balvant, 1 B 530; 

Badri V Indrajit, 30 AU 675]. “Building” includes tiled house of agriculturist 
v Offi Receiver. A1960 AP 458]. Judgment-debtor can waive the objection 
iMahadco y Danukh, A1946’a 432; Santha v Suseela^ A1969 AP 355]. 



§ 60 


( 144 ) 


C P CODE 


•Clause (e): [Right to sue for damages]. This includes a right to sue for mesne 
profits. A's right to claim mesne profits from B cannot be attached in execution of a 
decree against A [S/tyaffi v L M Bank, 9 C 695]. Meaning of “mere"—Where the Official 
Receiver has become entitled to the benefits of a contract between the insolvent and 
another person, the right to sue for damages is not a mere right to sue for damages 
[Banso^iopol v Bancrji, A1949 A 433]. Insolvent’s right to sue for contribution is not 
exempted [Surannomnkhi v Virupakshanna, A1969 AP 23]. 

Clause (f^: [Right of Personal Service]. Britii IGanesh v Shankar, 10 B 395; 
Rajaram v Gancsli. 23 B 131] or Bhog [Balmnkund v Madan, 1 PLT 75] or right of 
shebait to perform service [Dubo v Srinivas, 14 WR 409; Jugguniath v Kishan, 1 WR 
266|. or right to receive offering at a temple without any custom of transferability [Har Pd 
V Prem Singh, A1952 Pu 138] is within the clause; but not pala or turn alienable within 
family or limited circle [Mahamaya v Haridas, 42 C 455; Haridas v Chandra, 37 CWN 
978; see Ramsaran v Iswar, A1936 P 10]. or khadim's share in the offerings saleable by 
custom {Md Alt v Md Naqi, 15 L 136]. Money due to firm of managing agents from 
the company docs not constitute a ‘right’ of personal service \Pnrshottam v Baijnath, A1941 
C 240]. 


Clause (g); [Stipends and Gratuities &c] For notification under this clause, see 
General and Statutory Rules and Orders Vol IV p685 and Gazette- of India, 1909 Part I p5 
Noln No I of 1-1-1909. 'Pension* in Pension Act, 1871 s 60 C P Code and s6 T P Act 
implies periodical payment of money by Government to pensioners [Wasif Alt \ K I Bank 
35 CWN 791 : 58 lA 215: A1931 PC 215]. The word “pension” implies periodical payments 
of money by the government to the pensioner. Privy purse is political pension [Usmanali 
V Sagar, A1965 SC 1798J. Annual fixed payment for commutation of service lands is not 
political pension {Ram v Viihal, A1948 B 148. As to political pension, see Bishamber v 
Imdad, 17 lA 181: 18 C 216; Dongar v Madho, 50 M 711; Antna v Najrnunnissa, 31 A 
382; Sakina v taiima, A1917 PC 94; 22 CWN 577]. Grant of land by Government for 
past services \Lachmi v Makund, 26 A 617; Rama Rao v Srinivasia, A1932 M 417] or 
to compensate for resumption \Jihan v Sripati. 8 CWN 665], or hereditary rights to annual 
allowance from mclwaram of an estate [Vaidya v Eggia, 30 M 279] is not pension and 
can be attached. Private pension is attachable as ‘debt* but not before it is actually due. 

Gratuity payable by railway is not attachable even after retirement and nomination of 
a Bank to receive payment \Secy of S v Jamima, II P 584]. Liability of attachment of 
patuity sanctioned by Railway to deceased employee and credited to Provident Fund 
[Usman \ G I P Ry, A1943 B 453J. Money received by retired Government servant in 
commutation of pension is not exeempt \ Hasoonmal v Diaromal, A1942 S 19]. 

Clause (h): [Wages]. This clause has now been made applicable only to wages of 
labourers and domestic servants. Their wages arc wholly exempt from attachment whatever 
the amounts may be [Knlkarni v Ganpat, A1942 B 191]. Whether a person can get 
benefit of this clause has to be ascertained as a question of fact [Krishna Rao v 
Thimnrshakhan, A1970 M 135]. Bonus paid to an employee must be regarded as ‘Wages’ 
exempt from attachment. The fact that bonus is distributed once a year makes no 
d.tterence \J,vaii v Hamliiji, AI94,'! B 119; Harji v Kaisanji, A1954 Sau 19; Kehar v Piiran. 
A1963 Pu 478; Ganpalhi v Swiiminmha. A1969 M 440; Krishna v Thimnrshakhan. sap]. Bonus 
not intended as ex gratia payment but intended to be an addition to wages, is wages 
INalhmal V Dasrath, AI959 Mys 96|. Wages includes gratuity payable to a workman on 
the termination of his employment \nadln v Tirjuii. A1965 MP 421. A profit sharing 
onus IS not wages \SheotInli v Ali Md, 63 CWN 207], Bonus contingent upon accrual 
ot profits IS not wages and is not exempt from attachment [Md v Rnckey. A1962 K 631. 
Bonus can be claimed only if the industrial concern has earned profits. If there is loss 

demand of bonus. Bonus is not deferred wage [Muir 
'955. I SCR 991; Meenakshi Mills v Workmen. A195S 
T regarded as wages by agreement of parties or by statute and 

It IS not attachable iJivanlal v Ramtnji. A1945 B 119; Harji Nulla v Karsanji, 

mlnnti f h ’ ''Dasxtih. AI959 Mys 96]. Labourrer is one whose work requires 

Ahn s R of spinning in a textile mill {Knlkarni v Ganpat. snp; Jechand \ 

aS ; r 11 f’ . >' work requiring skill 

workinT . nT^ 'Sir/’'"- V Dalip. A1964 P 443]. A winchman 

Aiq 7 n r‘' i 7 r!“ ^ 1 °" ^ is not within this sub-sec [Bhikari v 

'Mnni v Mnh Ataxr n ^ doing no manual labour is not a labourei 

AI956 R 776r” 9 ro * Weaver in a textile mill is a labourer [Affl/isitri v Shclli, 

education If th]" ''’ or no art, skill or previous 

Viswanatiia. A1957 M 773]'.""" '^“"'"ed bonus will stand protected [Mnnlswami V 
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Clause (i): [Salaries &c]. The former law was materially altered by s2 of the 
C P Code (2nd Am) Act 9 of 1937; s2 of Act 5 of 1943 [see sub-secs (/)(/i), (0, (/) and 
ExpIn 2] and by C P Code (Am) Act 66 of 1956. The effects of the amendments are: — 

{!) (a) Salary of servant of Government or railway company or local authority not 
exceeding Rs. 200 is wholly exempt from attachment fin execution of a decree other than 
a maintenance-decree). If it exceeds Rs. 200, the non-attachable portion is Rs. 200 and 
one-half the remainder. As before there can be anticipatory {ie before the salary actually 
falls due) and continuous attachment of salary under Or 21 r 48. 

{b) two thirds of the salary is liable to attachment in execution of a decree for 
maintenance. 

(c) The attachment is subje'^t to the conditions in the proviso to cl (/). ?'iote that 
the former clause (h) which exempted allowances while absent from duty has been omitted 
and present cl (/) has been introduced in its place giving power to the appropriate authority 
to notify exemption of any allowance from attachment. 

(2) The wages of labourers or domestic servants whether payable in money or in kind 
are totally exempt from att?.chment whatever the amount may be [cl (h)]. 

(i) Salary of other class of servants (ie of private employees) is also liable to attachment 
and the non-attachable portion is the same as in (/), but as before there can be no anticipatory 
or continuous attachment of such salary as it can be attached only when it becomes 
“actually due” (Expln 1), ic as a “debt” when it becomes payable at the end of a month 
or any other period as the contract may be. Cl (/) exempting allowance applies only to 
allowance of any servant of Government or railway company or local authority and it 
does not apply to any allowance (dearness or other kind) received by private employees. 

(4) Salary means the total monthly emoluments whether on duty or on leave excluding 
any allowance that may be declared exempt under cl (/) [Expln 2]. 

As pointed out above, cl (/) (except the proviso) has now been made applicable to 
salaries of all servants or employees whether under the Government or Railway or local 
authority or private employers. The rule is mandatory and there can be no attachment 
in contravention of els (i) and (/) by consent of judgment-debtor or waiver. The Govern¬ 
ment (or any other employer) is entitled to object to such illegal attachment [Rajindar v 
Central Govt, A1944 L 168; Prem v Mohan, A1943 L 268 FB; Karra v Sri Mahant, 
A1950 M \\4\ M S M Rly v Chengali, 1950, 1 MLJ 186; Subramanian v Satyanodhan, 
A1942 M 391; M S M Rly v Rupchand, A1950 B 155; Postmaster-G v Chenmal, A1941 
B 389]. What cl (i) of the proviso to s60(/) prohibits is that the salary qua salary cannot 
be attached [Prahlad v Sakhubai, A1961 B 142]. 

If exempted payments can be reached in execution by the appointment of a receiver 
by way of equitable execution after the continuation of the attachment for a period of 
24 months, the protection afforded by the section is to a great extent lost [Kashi Pd v 
O’Cruz, A1958 C 19: 61 CWN 740]. 

Decree passed in a suit filed before 1st June 1937 is not affected by this clause 
[Manilal v Mohan, A1946 B 102]— contra: The repeal of Act 9 of 1937 by Act 25 of 
1942 (Repealing & Amending Act) and the further amending of s 60 by Act of 1943 have 
repealed s3 of Act 9 of 1937 which retained pre-existing rights [Karra v Sri Mahant, 
'A1950 M 114], 

Salary is something other than, and contrasted with the wages of labourers and 
domestic servants [Raghunandan v Jai. A1942 P 194]. “Salary’ cannot be restricted to 
emolument payable monthly or to one who holds permanent or semi-permanent appointment. 
Remuneration of temporary employee engaged on daily fee is salary [Bansi v Hafiz, A1939 
P 77 anteY Part of salary deducted by employer and held in deposit for meeting dues of 
employee’s creditors, cannot be said to be salary [Accounts Officer Railway v Radhakissen, 
AI959 C 574]. 

Salary’ means the gross salary, ie the total monthly emoluments including any sum 
which may be required for payment of taxes or payments or repayments to Prov. Fund 
even though these may be recovered by deduction from salary [Ufnar v Abdul, A1943 
L 60]. In Calcutta also it has been held that the exemption under cl (k) cannot apply 
unless and until the money has been actually deposited in the Provident Fund. Hence, 
When the attachable portion under cl (/) is sought to be attached, no exemption can be 
elaimed in regard to any part of it on the ground of its being required as contribution 
-for Provident Fund. Such contribution can be recovered from the unattachable portion 
^Supdt RMSvRMS&c A1944 C 135; Pashupati v Gomi, A1956 P 159; see post notes 
? oI (k). Deposit by optional subscriber may be regarded as compulsory deposit-o^/rer 
m Supdt R M S y R M S &c sup}. Dearness allowance is not attachable [Pashupati v Gomi, 
.^»P-contra: Srinivasan v Padmasini, A1957 M 622]. A person against whom an order 
Of attachment of salary in execution of an order for alimony is made, is entitled to the 

Pfot^tion in item (i) [Nath v Shakuntala, A1943 N I]. t, u ii 

Salary of public servant is attachable both before and after it has become actually 
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payable [Prov v Tarachand, 1947 FCR 89: A1947 FC 23. As to procedure, see Or 21 
r48]. Salary of a private servant is attachable as a ‘debt*; hence it cannot be attached 
before it has become due [Ayyavayyar v Virasami, 21 M 393; Debi v Lewis, 31 A 304], 
As attachment of the salary of private employee can be made only when it becomes payable 
it is difficult to attach his salary at that precise moment when it has become payable 
but has not been paid, yet a receiver cannot be appointed in respect of his salary becoming 
due in future [Vasant v Jagannath, A1955 B 450]. There can be no anticipatory attachment 
of the salary of private employee [Subha Rao v Md Hussain, A1964 AP 395]. A 
conditional order of adjudication that an insolvent should pay into court a certain sum 
out of his monthly salary is opposed to this clause [Syed Jahar v Musharatan, 9 P 304], 

Arrears of salary and allowance are not subject to the exemption in cl (i) [Union v 
Hira, 1952 SCR 765: AI952 SC 227]. 

The 1963 amendment does not operate retrospectively. But salary is attachable every 
month and after amendment attachment of salary between hundred rupees and two himdred 
rupees cannot continue [Sheo Baran v Mohan, A1968 A 147]. 

Clause <j): See Army Act. 1950, ss 28 and 29; Air Force Act. 1950. ss28 and 
29 and Navy Act, 1957, s20; see Gazette of India, Letter No F 311-37-J, dated 29-7-1937. 


■Clause (k): [Provident Funds]. See s3 Provident Funds Act, 9 of 1925 which 
applies to any Government or Railway Provident Fund. The appropriate Government may 
by notification make the Act applicable to any Provident Fund established by any local 
authority or by any of the institutions specified in the Schedule to the Act. As to 
“compulsory deposits” see s 2(fl) ibid. The words mean subscription to or deposits in a 
Provident Fund \Munpl Corpn v Ram, A1939 R 432]. Though not paid after retirement 
it is not any the less compulsory deposit within the Act [Union v Hira. jup], Sub-cl (Jfe) 
related to the deposit already made. The deductions made under the Prov Funds Act and the 
Income-tax deducted at source in accordance with sl8 IT Act should be made from the 
non-attachable portion of the salary [Pashupati v Gomi A1956 P 159 (approving Sup 
RMS V RMS &€, A1944 C 135 and dissenting from Munpl Corp v Ram, A1939 R 432)]. 
Amount to the credit of provident fund is not attachable \Sohan v Tara, AI934 L 153]; 
even if the defendant has no objection, the Railway Co is entitled to object [M & S M Rly v 
Chengali, AI950 M 402; see Union v Radha Kissen, A1969 SC 762]. The Union of 
India is a trustee for the subscriber of the money and can maintain an application for 
removal of an attachment [Union v Radha Kissen, sup]. The definition in s 2(u) PF Act 
is clear that the amount not paid to the subscriber after retirement is also a compulsory 
deposit. It cannot be assigned or charged and is not liable to attachment. It is also 
exempt frorn attachment and sale under s 60(A). The Supreme Court has also now ruled 

appointed for collecting the money [Union v Hira, 1952 SCR 765: 
^^- 2271. hormerly there were opinions both affirmative [Baramdeo V Smith. 44 
A. ^ negative \ Damn v Ashutosh. 54 CWN 254; Secy of S v Bai Soni. 57 B 
?w ■/ standing to the credit of insolvent in provident fund vests in the Offl Receiver 

[Muktilal y Trustees &c, 1956 'SCR 100: A1956 SC 336]. 

Contributions to a provident fund in which the subscriber has a present interest though 
the moneys may become payable to heir or his nominees in the future. It would be a 

^ company to heir within s 60 and hence liable to attachment and sale 
11 ' I a V mstecs etc. v///?]. Attachment is not barred where the rules vest only the 

trustees and not its ownership. Persons cannot by mutual 
aY949 P 337 Y ^ [Oopaldas v Abdul, A1946 P 430; Muktilal v Tinplate Ac. 

Govrrrnnr^nYn/rT^*! retains that character so long as it is in the hands of the 

C I ;? attached [Veerchand v B B & 

under's4f/?Pmv.H'’nt’ Z ^ojkumar. 50 C 347; Walchand v Williams. 59 B 517]. But 
ceases to be his tinds Act money payable to dependant or nominee of subscriber 

the subscriber Tff 2 death and is unattachable in execution of a decree against 

sf R 24 CVVN 288: Thai Md v Balali. 1934 M 173; 

//.rper v ^^2; IVoorf v A1943 N 333; 

/(70m/Y7/^'^46^C 962^*'% I? lyovidcnt fund in the Corporation of Calcutta [Hindley V 
instirion conSitutd t ^ p<dnsford, 35 C 641] or Prov Fund in any aided 

Immunity from Government [Krityanand v Saleswar. 15 P 779]. 

time the money remains become payable, up to tho 

it goes out of the Fund subscriber. Immunity ceases as soon as 

or is otherwise in the b'^n 1 * *oimalenal whether it actually reaches the subscriber 

Transfer from Provident S account "t^^r"^I^ 

holder by the Railway does not\lfer tV account for payment to dccree- 

/ aIl\^ay, does not alter the character of Provident Fund money and remains 
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unattachable [Iswardad v Gregory, A1955 C 509]. Where the subscriber elects to take 

the money m sterling to be denosited in a British bank and the Railway Administration 

sends the cheque to the Reserve Bank of India for conversion the obligation is not discharged 

until the direction of the subscriber is complied with. The Reserve Bank of India is the 

^ent of the Railways and the money in their hands is not attachable [Union v Radha 
Kusen, AI969 SC 762]. 

. .TJ’® fund, so long as it stands to the credit of the subscriber, is immune from the 
liability of attachment for the decree-debt incurred by him and his wife, the dependent 
of the subscriber, prior to his debt [Abdul v Reny. A1965 Mys 303]. 

Advance taken from Provident Fund which is being recovered monthly from pay is 

not deposit and it cannot be deducted from salary available for attachment [Kondayya 
V Marianan, A1940 M 766]. 

As to whether recurring contribution to the Provident Fund should be exempted 
when determining the attachable portion of salary, see notes to cl (i) ante. 

Clause (1): [Allowances of Govt. Servants &c] Corresponding former cl (/,) 

applied to allowances &c while absent from duty. Under the present clause exemption of 

such allowance &c may be granted by proper authority by notification. Allowances of a 

railway guard over and above salary are not exempt [Kondayya v Marianan, AI940 M 7661 

The proviso only applies to servant of Government or of railway or of a local authority 

and It does not apply to allowances received by private employee, eg dearness allowance 
[Mandal v Mohan, A1946 B 102]. 


As to exemption, see Govt of India Notnt No 1489—D-43 Home Dept dated 26-4-1943* 
Govt of India Home Dept Notn No 186-37 dated 2-10-1940 as amended by Notn No 57-4-49 
dated 26-3-1949: Notn Gazette of India, Pt I, sec 1 dated 4th June 1949 p709: Notn No 
4766-J of 15th Sept 1942 in Cal Gazette, Pt 1 dated 24-9-1942; Notn No 9657-4 of 5th 
Dec 1945 in Bom Gazette, 1945 Pt IV-A p219; Notn No 390 GO Ms No 892 Home, 2Ist 
March 1944 m Fort St George Gazette, Madras, 1944 Pt 1 p261: Notn No 176-546 xix-45 
JD 28th Jan 1947 in CP & Berar Gazette, 1947 Pt I p 59. 


Clause (m); [Expectancy of Succession &c].'he interest of a reversioner expectant 
on the death of a Hindu widow is not attachable or saleable [Nund v Kanee, 6 CWN 
395; Ram v Dhurmo, 15 WR 17 FB; Anandibai v Rajaram, 22 B 984; Ramasami v R, 30 
M 255]. So also the interest of a successful pre-emptor who has not yet paid the price 
fixed by decree [Gorakh v Sidh, 28 A 383] or a mere right to receive profits of harvest not 
yet due [Sher v Sri, 30 A 246]. The usufruct of certain land was given by t/ to a widow 
for her life in lieu of maintenance—//eW that the reversionary right of U the grantor 
was a vested interest liable to be attached and sold [Kachwain v Sarup, 10 A 462]. 

Bequest of income of property to husband and wife for life—Gift over of income 
and corpus to their children on their death—Any of the children’s interest is not attachable 
during the joint lives of husband and wife [Pestonji v Anderson, A1939 PC 6: 1939 
Bom 36J. A mere contingent interest though transferable inter vivos is not attachable. 
It is a vested interest that can be attached [Rajes v Shanii, 1957 SCR 77: A1957 SC 
255; relying on Pestonjee v And^erson, A1939 PC 6]. A Hindu co-parcenor’s interest in 
joint family property does not come within the clause [Shanmugam v Ayyar & Co A194'* 
M 97,]. 


Interest of a residuary legatee [Manindra v Ganesh, A1931 P 76] or of a coparcener 
in money awarded to him on partition [Alagiri v Lakshmanan, A1926 M 371] is vested 
interest and attachable. Right to attach property in possession of a Mahomedan widow 
for her dower [see Kalekhan v Hoora, A1932 N 8]. 


Clause (n); [Right to Future Maintenance]. The prohibition does not apply to 
arrears of maintenance but to attachment of prospective right of maintenance [Asad v 
Haidar, 38 C 13; Palikandi v Krishnan, 40 M 302; Haridas v Baroda, 4 CWN 87; 27 C 38]. 
A right to receive maintenance conferred upon the judgment-debtor in a compromise decree 
is not attachable and not saleable under s60(/i). The proper remedy is the appointment 
of a receiver for realising the rents and profits of the property [Rajindra v Sundara, 52 
lA 262: A1925 PC 126: 47 A 384: 30 CWN 818; Prov v Venkata. A1950 Or 220; Gauri 
V Nilabati, A1953 Or 15; Shanti v Khodai, A1942 P 340]. As to the meaning of “right to 
future maintenance” and when it can or cannot be attached, see Padmanand v Rama, 17 
CWN 662; Shivaji v Chidambaram, A1935 M 815. Cf the amended s6idd) of T P Act under 
which “right to future maintenance in whatsoever manner arising, secured or determined 
cannot be transferred” [see Anirudha v Offl Rec, AI942 C 241]. A gift of property with 
a stipulation that donor was to get a monthly sum until his death is not a resen'ation of 
his own property but a mere right to future maintenance [Bala Pd v Ajodhya, A1952 P 78]. 
So right of beneficiaries under a wakf deed to receive certain amount periodically for 
maintenance is unattachable [Zahiruddin v Chokey, A1952 A 662]. 

Maintenance allowance which has already fallen due is a debt and can be attached 
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[Hoymobutty v Karoonctnoyef. 8 WR 41; Haridas v Baroda, ante\. The exemption in 
cl (/j) should be restricted to maintenance pure and simple, any thing which in the opinion 
of the executing court is in excess of maintenance not being exempt from attachment 
[Chittoory v Thcmmana, AI954 M 946]. Arrears of maintenance under s488 CrPC arc 
not a debt as it is a personal right [Giribala v Nirmala, A1935 C 578: 39 CWN 281; Tara 
Smuiari v Saroda, 12 CLJ 146; Sheila Rani v Durga. A1965 Pu 79], An annuity is not a 
right to future maintenance and can be attached ^Gopal v Marsden, lO CWN 1102; Chuni 

V Mimiia, A1935 L 811; Snndar v Raj, 43 A 617; Govinda v Ganapathy, 22 MLJ 204], 
Interest ot a khorposhdar is attachable [Ram v Mod, A1947 P 404], When a right to 

future maintenance is heritable and not personal it is not exempt from attachment {Ashfaa 

V Nazir, Ai942 O 410], 

Explanation 2 see Bansi v Hafiz, A1939 P 77 ante. 


Sub-sec (2). Originally there was another clause {b) which ran thus: “(^) to aflfect 
the provisions of the Army Act or of any other similar law for the time being in force” 
It was repealed by s 3 and Sch II, Repealing and Amending Act (10 of 1914). Salary of 
officer in the Indian army can be attached as salary of “public officer” [Kerrins dt Co v 
Murray. 43 B 716; Hey v Ram, 39 A 398. As to first class warrant officer, see Brown v 
Hanson. A1933 B 185]. 

Objection to Sale. If a judgment-debtor having knowledge of execution and oppor> 
tunity to raise an objection fails to do so and who might have appealed against the order 
for sale has no right to resist the purchase after confirmation [Umed v Jasram, 29 A 612; 
Owarka v Tarini, 34 C 199; Lola v Thakiir, 40 A 680; Pandnrang v Krishnaji, 28 B 125; 
Somasnndaram v Kondayya, A1926 M 12; Mahadeo v Khanderao, A1939 B 526; see 
however. Ram Ch v Sarnpa. A1939 L 113]. 


Waiver. Opinion is divided; some hold that it can be waived [Uzir v Haradeb, 24 
CWN 575: A1920 C 424; Rajindra v Chctanlal. A1940 L 65; Mahadeo v Dhamukal, 
A1946 A 432; Ganga v Jag, AI927 P 233— contra: Snbramaniam v Setyanadharn, AI942 
M 391; MSM Rly v Rnpehand. A1950 B 155; Ramnaresh v Ganesh, A1952 A 680], 

Punjab Am (Proviso (ccc)]. 60(/) (cc) and (ccc) as amended by Punjab Act, 12 of 

1940 jSbam v Vir, A1942 L 102; Jhanda v Nikka, AI942 L 88; Aniar v Inder, a' 1939 L 
537].Thc clause “main residential house” is qualified by the second part which lays 
down that it must be occupied by him, and if the judgment-debtor himself chooses to let 
out a part of the house to tenants for occupation by them that part will not be exempted 
[Vde V Kapoor. A1967 Pu 53 FB]. In order to exempt the building must be the main 
residential house and it must also be occupied by the judgment-debtor. The portion let 
out to a tenant is not exempt from attachment and sale [Punjab Mercantile Bank v Generalt 
dc. A1963 Pu 205; sec Piyare Lai v Ramlal. 65 PLR 641]. Where whole building is used 
tor residence, a shop in the ground floor makes no difference [Agha Jafar v Radha, A1951 
Pu 4331. Fraudulent transfer of property by judgment-debtor in favour of his son and 
obicction under cl free) (see Ronaq v Chimna. A1961 Pu 423]. Conditions under which 
only three storeyed only residential house is free from attachment (FiV/u Gangd V 
Firm Jai Rom. A1957 Pu 293]. An attachment before iudement is not an attachment in 
execution ot a decree [Naraini v Durga. A1959 Pu 324; Bhagwan v Su/i/ok/i. A1958Pu461]. 

other ,han the prov.s.ons of .60 Wmrao v Wu"! A1966 Pu 412^^ 

.f is not precluded from raisins the ohicction even at the 

time of the application for execution iPrahhulal v Babu, AI964 A 34], 

fil. Partial exemntion of aqriciiHiiral produce—The TState Government! 

Sioinrcc;';;;; "—"S 

IZT^rT M Government” renrf -Provincial Government”. 

(Or 21 rr 44. 45rand raIe"oT.uch'p"rodu2 !Sr 2?'rr"74”75T‘'’'’’"’""‘ 

Seizure of property in dn-ellin,.houxe'.-{I) No person executing any 
1. Subs for "Provincial Government” by lAQ 1950, 
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process under this Code directing or authorizing seizure of moveable property 
shall enter any dwelling-house after sunset and before sunrise. 

outer door of a dwelling-house shall be broken open unless such 
dwelling-house is in the occupancy of the judgment-debtor and he refuses or 
in any way prevents access thereto, but when the person executing any such 
process has duly gained access to any dwelling-house, he may break open the 
door of any room in which he has reason to believe any such property to be. 

(5) Where a room in a dwelling-house is in the actual occupancy of a 
woman who. according to the customs of the country, does not appear in public, 
the person executing the process shall give notice to such woman that she is at 
liberty to withdraw; and, after allowing reasonable time for her to withdraw 
and giving her reasonable facility for withdrawing, he may enter such room for 
the purpose of seizing the property, using at the same time every precaution, 
consistent with these provisions, to prevent its clandestine removal. 

Scope and Application S 55 also provides for breaking open of outer door under 
similar circumstances. A shop or a godown is not a dwelling-house [Damodar v Iswar, 
3 B 89]. A bailiff has authority to use force and break open a door or gate [Soiidamini v 
Jogeswar, 13 WR 329; Damodar v Jswar, ante]. In sub-sec (i) there is no limitation as 
in sub-sec (2) that the room should be in the occupancy of the debtor \Tej y R A 1935 
A 490]. 

Bailiff is the person who is to take such action as is necessary under s 62 and not the 
judgment-creditor [Kaluram v R, A1934 S 52]. 

63. Property attached in execution of decrees of several Courts.—{1) Where 
property not in the custody of any Court is under attachment in execution of 
decrees of more Courts than one, the Court which shall receive or realize such 
property and shall determine any claim thereto and objection to the attachment 
thereof shall be the Court of highest grade, or, where there is no difference in 
grade between such Courts, the Court under whose decree the property was first 
attached. 

(2) Nothing in this section shall be deemed to invalidate any proceeding 
taken by a Court executing one of such decrees. 

Scope and Application. The object is to avoid multiplicity of proceedings and to 
ensure equitr^ble distribution of assets. It does not lay down any principle of exclusion 
[Ram Ch v Digambar, A1960 B 230 FB]. For the purpose of s63 the grade of any court 
depends upon its pecuniary jurisdiction [Gordhan v Azim, A1963 Raj 224; Baluram v 
Raghiibar, 16 A 11 FB]. The higher court can call for the records [Dhidat v Kami 
A1968 Raj 296]. This section is one of procedure and its object is to prevent different 
claims arising out of attachment and sale of the same property by different courts [Ram v 
Mina, 25 C 46; Radha v Dwarka, A1946 N 170]. Ss 63 and 73 must be read together and 
as the court of the highest grade is to determine *'any claim’', it must include claims for 
rateable distribution. No second application in that court is necessary. Nor is prior 
attachment essential under s 63 [Ziimber v Sitaram, A1937 N 80; Chandmal v Gurdial, 
A1929 A \59\ S B & I Co y 1 S T C, A1938 L 754; Bhola v Chameli. A I960 P 574— 
contra; Claim does not include rateable distribution, Ramjas v Gurucharan, 14 CWN 
396, post]. 

S 73 must be read subject to s63 [Gour v Kamal, 61 C 240; see Kanmull y 
Krishnaswami. A1935 M 938; Dhirendra v Birbhadra, A1935 B 176: 59 B 310]. S 63 is an 
exception to the rule in s73 [Megraj v Corpn, A1936 M 797]. S 73 has to be read with 
s 63. When different decree-holders of the same judgment-debtor execute decrees in 
different courts and attach same property or several properties some of which are common 
between some of them, s 63 applies. As to procedure of distribution in such case, see 
Surendra y Jamini, AI936 C 723: 40 CWN 1307. The court that wants to decide the 
question of rateable distribution, if it wants to proceed under s 63 read with s 73 must 
be the court which has attached the property. But if the superior court has not attached 
any property, it cannot be approached for distribution [Radha y Dwarka, AI946 N 170]. 

S 63 is not controlled by S 38. 

A charging order under Or 31 r 49 amounts to an attachment for purpose of s 63 
[Ajudhia V Sham, A1947 L 13]. 

There is nothing to indicate that it applies only to moveable property [Muthukaruppan v 
^uthuramalinga. 1 M 47]. All that the court referred to in sub-sec (/) is competent to 
do is to determine—(/) any claim to property attached in execution of decrees of more 
courts than one, and (2). any objection to the attachment thereof, ie claims which can be 
summarily enquired into under Or 21 rr 58-60 and not an application for rateable distribution 
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under s 73 [Ramjas v Gurucharan. 14 CWN 396]. The duty of the superior court is to 
determine the above questions and no transfer of the decree to that court is necessary 
{Clark V Alexander, 21 C 200; Chettyar Firm v C F, 132 IC 832]. 

“Realise Such Property”. Obviously refer to bringing such property to sale. Therefore 
the jurisdiction of the court of highest grade to sell property attached by an inferior court 
IS included in the word “realise” {Pabbeti v Venkata, A1939 M 169]. By “court of 
highest grade" is meant only of higher gradation. It is not necessary to have appellate or 
revisional jurisdiction IGouri Shankar v Kashi, A1957 C 648]. Superior court not attaching 

money in execution of its decree is not entitled to adjudicate regarding rival claims 
{Sitbramaniam v Pakkiriswami. A1957 M 159]. 

Is Under Attachment &c”- in order to bring a case within s 63 several decree- 
holders must have attached the same property or certain common properties of the judgment- 
debtor ytaiima v Ashananda, 1939, 1 C 488; Sitbramaniam v Pakkiriswami. sup]. Where 
property attached by higher court is sold in pursuance of a charge created by a decree by 
a court of lower grade, the higher court can call for sale proceeds as s 63 does not aoDlv 
[Sitrajben v Raichand, A1963 G 140]. 


Decrees of more courts than one”. Certain property was attached in execution of 
a civil court decree; while this attachment was subsisting it was sold in execution of a 
revenue court decree. Held. s63 can have no application where the conflict is between 
a civil court and a revenue court {Roshanlal v Makslutr. 43 A 612]. The fact that several 
decrees under execution by different courts are passed by the same court does not make 
s 63 inapplicable. The words “more courts than one” qualify the word “attachment” and 
not the word “decrees” [Meghra] v Corpn, A1936 M 797: 59 M 1028]. 


Sub-sec (2). There was a conflict of decisions on the point and the sub-section gives 
effect to Bykant v Rajendra. 12 C 333 and other cases that a proceeding in execution or 
sale should not be deemed to be invalid merely because it was taken by a court in disregard 
of the provisions of sub-sec (/) [Chi.v v Srikrishna. AI924 C 168; Srinivasa v Apavoo, 
A1924 M 889; v Nepal. A1937 C 55]. In other words the rule is of procedure 

and docs not affect jurisdiction. The intention is not to take away the jurisdiction conferred 
t>y Or 2\ r 64 [Gopichand v Kasimunnessa. 34 C 836]. Sub-s(2) docs not operate to 
oust the jurisdiction of another court to bring that property to sale [Veerayya v 

i"'ludcs not only a sale but the order 
under ur 21 r 72 [Shidappa v Gnrnsangaya, 55 B 473]. When a court knowingly violates 

S63(/), sub-s(2) IS no protection [Profnilo v Calcutta <&c. A1965 As 21]. 

. . Sub-s (2) lays down that even if a sale is held contrary to the procedure in sub-s(/) 

It IS not invalidated for that reason [Veerayya v Veeraraghavayya, sup]. Sale by court 

of lower grade docs not render it invalid but it is incumbent on the higher grade court to 

call for the proceeds for rateable distribution [Megraj v Corpn. A1936 M 797; Shidappa 

V Gurusangaya. A1931 B 350; Vishnu v Bank A1946 A 291]. Where the sale proceeds 

are not sent to the superior court, it docs not deprive the decree-holder in the superior 

court of his right to rateable distribution [Edward v Howard, A1941 O 277]. Where the 

sold by two different courts, the sale by the court which attached later. 
T knowledge of the prior attachment 

thniinh r ^ made under later attachment prevails 

though earlier attachment exists {Rukhmani v Ramsaroop, A1944 N 324]. 

allowed tn liability cast upon the decree-holder, who is 

for rateable di^tr h ^ refund or pay back the amount if it is required 

lor rateable distribution Ch v Digombar, A1960 B 230 FBJ. 

Revision.-lies against an order under s62 [Dahiya v Sundara. A1936 M 91]. 

attachment ''Property after attachment to be vo/W.-Where an 

Sed or of nnv of ‘he property 

anv debt dividen/or otf ‘herein and any payment to the judgment-debtor of 

Snst all^Smf effoff ‘o such attachment, shall be void as 

against all claims enforceable under the attachment. 

attachmenMnXdr^?nimf section, claims enforceable under an 

aitacnment include claims for the rateable distribution of assets 

AIM! AP S 64 'doeT' S"'* l" credilot \ 
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To prevent frauds on decree-holders it is provided that when an attachment has been 
made any private alienation shall be void [ShivHngappa v Chanbasappa, 30 B 337; see 
Dinabandhu v Jogemaya, 29 lA 9: 29 C 154], The attachment in s 64 is the attachment 
under which the execution sale is held and not an attachment of a creditor who is paid off 
[Chindha v Chaggan, A1928 B 545]. S 64 and Or 38 r 10 must be read together [Basappa 

V Hanmappa^ A1939 B 492], 

Private Transfer. Meaning of “private transfer’* [Damodar v Kashi, A1939 B 212] 
Sale under an award under Co-op Societies Act is not private transfer [Thathi v Co-op 
Soc, A1949 M 649]. S 64 applies only to private transfer. It does not apply to transfer 
or sale m execution of a decree [Durga v Mahadeb, A1937 P 50], or to transfer 
by operation of law [Ghulam v Dinonath, 23 A 467, 470], or to a decree declaring a 
charge on some property or the court sale [N'Cidacanda v Parameswara, A1959 T-C 176], 
or to a transfer in conformity with Or 21 r 83 [Shivalingappa v Chanbasappa, sup— 
contra; Thiraviyan v Lakshmana, 41 M 616], or attachment of money-decree under Or 
21 r 53 \_tiazari v Kedar, 1 P 726], or to an ad interim injunction restraining 

alienation [Darbari v Ghulam. A1930 L 858], or to a sale in contravention of an injunction 
order [Kusuma v Malati, A1969 Or 195] or to execution of conveyance in obedience to a 
decree of court [Ghusaram v Parasharam, A1936 N 163]. 

The section does not extend to involuntary transfers or other consequences which 
ensue ad invitum the parties because of a statutory enactment [Bhwa v Saddu, A1942 
N 36]. Accordingly, a sale in pursuance of a later attachment will prevail even though 
there is an earlier attachment in existence at the date [Rukmani v Ram, AI944 N 324]. 

A charge created by a decree on an award is not a private transfer which is voidable 
under s 64 [Sabur v Mahasukhram, A1943 B 283]. The section prevents transfer by 

judgment-debtor but not by a successful claimant after the date of claim and before 
a suit under Or 21 r 63. The alienee however takes subject to lis pendens [Krishnappa 

V Abdul, 26 MLJ 449: 38 Mad 535]. The right of a surety as auction purchaser is not 
affected by the fact that he was surety for satisfaction of the decree [Dasarath v Anand, 
A1951 N 311]. 

Effect of Attachment. [Agreement for Sale!. S 64 makes it manifest that attachment 
has merely the effect of preventing private alienation to the prejudice of claims under the 
attachment. It conveys no title, charge, lien or priority in favour of the attaching creditor. 
It does not prevent a transfer by operation of law, such as involuntary sale under a decree 
of court or enforced execution [Siibbarao v Offl Receiver, A1965 AP 52]. Attachment 

creates no interest or lien [Narayan v Fatma, A1952 B 70], or charge [Suraj v S, A1933 

A 953; Dular v Ram, A1934 A 165] in favour of the attaching creditor. It secures in 

fact the rights of the attaching creditor against the attached property by prohibiting transfers 

pending the attachment [Dinobandhu v Jogemaya^ 29 lA 9: 29 C 154]. Attachment 
suspends the accrual of interest by survivorship [Kundanbai v Satyanarayan, A1951 N 
270]. An attachment effected after a private alienation is not assisted by an attachment 
betore the alienation [Nana v Arunachalam, A1940 M 385 FB]. The attaching creditor 
has no higher interest than the debtor [In re Guderian, 58 C 1]. The attachment affects 
the right, title and interest of the judgment-debtor at the date of attachment and so a 
conveyance after attachment but in pursuance of a contract before attachment is not 
affected [Madan v Rebati, 21 CWN 158; Diravyam v Veeranam, AI939 M 702; Easappa 

V Hanmappa, AI939 B 492; Athinarayana v Subramania, A1942 M 67; Rango \ 

Gurlingappa, A1941 B 198; Yeshwant v Pyaraji, AI943 B 145— contra: Mohinder v 
Nanak, A1971 Pu 381]. In a case it has been held that an agreement to sell before 
attachment creates no interest or charge on the property [Tarak v Sanat, 33 CWN 805: 
AI929 C 494; Usharani v Jagabandhii, A1955 Tri 30]: but as pointed out in Madras it 
does give rise to an obligation which limits the right of the owner [Athinarayana v 
Subramania, sup]. An agreement for sale of the attached property to effectuate the 
purpose of the attachment, viz payment of decree-holder’s dues is valid [Rabindra v 

Hanendra, AI956 C 462]. If a private transferee after attachment gets an assignment of 

the decree, it makes no difference to the rights of the auction-purchaser [Dasarath v 
Anand, sup]. 

Though registration is a necessary solemnity, attachment after execution of mortgage 
or sale but before registration does not affect mortgage lien [Nabadwip v Lokenath, 59 
C 1176: 36 CWN 733; Faizuddin v Md Zahur, A1938 P 134; Radhakant v Ramanup, 
A1950 P 166; see Kalyanasiindaram v Karuppa, A1927 PC 42: 54 lA 89]. 

Meaning of “contrary to such attachment” [Vishnu v Shankarapa, A1942 B 227]. 
Where an alienation has been made after attachment, and the judgment-debtor satisfies 
the debt of the attaching creditor, such an alienation is not “contrary to such attachment” 
[Mehar v Joti, A1934 A 1057; Radha v Makhan, A1937 A 641]. 

‘‘Where an Attachment has been made”. Mere order of attachment is not enough; 
in order to be effective there must be actual attachment in the manner prescribed by the 
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Code \Nitr Ahmed v Altaf. 9 CWN 693; Subramania v Chokalinga, 45 M 415; Bai 
Nakimbu v Dayabhal^ A1939 B 508; Pokhpal v Kanhaiya^ A1946 A 438; Dular v Ram, 
AI934 A 165; Kashawalal v Sanghra. A1934 P 619]. The “order” is one thing and the 
‘“attachment” is another \Muthia v Palaniappa, 51 M 349 PC; Nabawwip v Lokenath, 
36 CWN 733]. Attachment operates only when it is actually made [Jagannath v Mahabir, 
A1955 P 231]. Or 21 r 54(.?) in Allahabad (similar amendment has been made in some 
other States) which makes the attachment effective from the date of the order is repugnant 
to s 64 [Pokhpal v Kanhaiya, sup]. 

Attachment is a real thing different from an order of attachment. To have the effect 
of an attachment all the formalities required by law (Or 21 r 54) must be performed. 
Consequently an alienation of immovable property after an order of attachment but before 
actual attachment, ie proclamation, fi.xation, &c is not hit by s 64 [Manohar v Bengal / Co 
Ld^ 49 CWN 226: Pokhpal v Kanhaiya. sup; NagannuU v Benares Bank, AI931 P 58]. 
S 64 and Or 38 r 10 arc to be read together and s 64 applies to an effective attachment. An 
attachment ordered under Or 38 r 10 before judgment is not effective against rights 
subsisting at the date of the attachment [Shivshankarappa v Shivappa, A1943 B 27]. 

It was held in several cases that dismissal of execution case for want of prosecution 
did not necessarily put an end to the attachment, but see now amended Or 21 r57. The 
order of release under Or 21 r 60 being provisional, it docs not put an end to the 
attachment. Private transfer after such release will be void if the attaching creditor’s 
right IS subsequently established by suit under Or 21 r 63 [Pratap v Saral. 25 CWN 544; 
Banamali v Prasanna, 23 C 829; Ram Ch V Mudeshwar. 10 CWN 987; Anandei v Lah, 
A1939 O 179]; or if the order of release is set aside in appeal [Sushila v Guest Keen &c, 
1949, I Cal 177]. If an attachment is raised by the executing court but is restored on 
appeal, the order relates back to the date of the first attachment [Aziz v Kaniz, 34 A 
490; Bijai v Raghunath, 48 A 698], So where an attachment is released and there is a 
re-attachment [Budhu v Barkot, 2 LLJ 99, 103]. 

Attachment before JudgTnent. The section applies equally to attachments aftei 
decree and before judgment [Tarak v Sanat, 57 C 274: 33 CWN 805; Dular v Ram 
A1934 A 165]. Attachment before judgment must be made in the same manner as an 
attachment in execution \Chintalapati v Gamini. 1955 AndWR 684; Bharat v Gouranga, 
55 C 545; Shivlal v Taniram, A1928 B 444; sec however Venkatasubbiah v Seshaiya, 42 
M 1]. 

“Enforceable Under the Attachment”. S 64 docs not go beyond this that any 

alienation after attachment is void as against all claims enforceable under that particular 

attachment. If there is an alienation after attachment, and subsequent to the alienation 

there is another attachment, the attachment, effected after alienation is not assisted by the 

attachment before alienaion \Nana v Arunachalam^ A1940 M 385 FB; Anandlal v Jullodhar, 

14 MIA 543; Dincndra v Ramkumar. 8 TA 65: 7 C 107; Raxangi v Janakirainayya, A1942 
M 330]. 


Explanation. Claims to rateable distribution are enforceable under the section, but 
not unless there arc assets held by the court. So where the first attaching creditor is 
satisfied by payment, the other decree-holders who applied for rateable distribution are 
not protected [Annamalai v Palatnalai, 41 M 265 FB; Chindha v Chhogan, A1928 B 545; 
Kedarwati v Radhey, A1937 P 609; Ramayya v Nanayya, A1943 M 165. See however 
All amendment to Or 21 r 55 which protects the rights of decree-holders who had already 
applied for rateable distribution]. The other condition is that no decree-holder can claim 
protection unless his claim is a claim enfora'^able under the attachment rAfiViflA«/no/i V 
Bejoy, 44 C 662 PC; Afallappa v Irappa^ A1943 B 261]. \Vlicre one decree-holder attaches 
property and another decree-holder applies for rateable distribution but before sale the 
judgment-debtor pays off the attaching decree-holder by private sale of the property to a 
t ird person, the sale was not void and the other decree-holder had no enforceable claim 
there being no assets [Pravash v Dehendra. 39 CWN 1076], The explanation makes it clear 
that the wider meaning given to the words “claims enforceable under the attachment” is for 
the purpose of s 64 only [Amar Kaur v Shiv. A1965 Pu 206]. 

If after application for rateable distribution another decree-holder who had attached 
c property purchases it privately from judgment-debtor in satisfaction of his decree, 
he applicant for rateable distribution is not entitled to assert his claim against him as 
there were no assets in court [Mallappa v Irappa, A1943 B 261]. 


Sale 


fi5. Putchasers title. Where immoveable property is sold in execution of 
a ecrec and such sale has become absolute, the property shall be deemed to 
avc vested in the purchaser from the time when the property is sold and not 
from the time when the sale becomes absolute. 


PURCHASER’S TITLE ( 133 ) § 65 

Cross-Ref. When is sale absolute (Or 21 r 92); Sale certificate (Or 21 r 94); Setting 
aside sale (Or 21 rr 89, 90). 

Scope and Application. No title vests in the purchaser so long as a judicial sale 
is not made absolute. Under the former section the title vested from the date of the 
sale certificate; but under the present section the title vests from the time of the sale, 
ie although no title vests until confirmaion of sale, when the title vests it relates back to 
the date of the sale [Bhawani v Bathura, 40 C 89 PC: 16 CWN 985]. The title of the 
purchaser relates back to the date of sale and not to that of its confirmation and sale 
must be confirmed even if the decree is reversed between the date of sale and the 
confirmation [Janak v Gurdial, A1967 SC 608]. A sale of property by judgment-debtor 
between the dates of execution sale and its confirmation does not affect the title of the 
auction-purchaser {Jamuna v Mangal, A1946 P 306]. The purchaser is entitled to profits 
of property from date of sale [Bhagavadas v Soma Iyer, A1969 K 263]. As a result of 
the sale the auction purchaser acquires a substantial right in the property although he gets 
no title till confirmation [Nidlipal v Union. A1966 A 360 FB]. 

Under the old section disputes arose as to priority between successive purchasers at 
sales as the vesting of property depended on the date of sale certificate [see Ycshvant v 
Govind, 10 B 453]. The present section avoids that difficulty. It determines priority as 
between purchasers at successive sales [Chatar v Syed^ A1940 P 673]. As title accrues 
from date of sale, the sale price should be credited on that date on which the debt is 
discharged and not on the date of confirmation [Vyravan v Rayalu, A1951 M 844]. A 
sale certificate does not create title. It is only evidence of title which can be proved even 
if no certificate is issued [Gopal v Hukam^ A1950 A 644; See notes to Or 21 r94], 

‘S 65 applies to a sale by a Collector in a case sent under s 60 Prov 1 Act [Ram v 
Satwa, AI949 N 127]. 

No Warranty of Title. There is no implied warranty of title in a court-sale 
and the maxim caveat emptor applies. What passes to the purchaser is only the right, title 
and interest of the judgment-debtor with all risks and defects of title [Dorab v Executors, 3 
C 806, 813 PC; Sundara v Venkata, 17 M 228; Shadiram v Amin, A1930 L 937; 
Santimmappa \ B C C Soc, 52 Bom LR 112; see notes to Or 21 r94]. 

A purchaser at an execution sale is bound by the doctrine of Us pendens [s 52 T P Act; 
Radha v Manohar, 15 C 756; Faiyaz v Prayag, II CWN 561 PC; Gobardhan v Sukhamay, 
AI951 C 481]. When does the right of auction-purchaser to possession accrue [Abdul v 
Lai, AI940 L 230; Bhan v Lachmi, AI943 P 320]. 

When a sale in favour of A was set aside and thereafter there was another sale in 
favour of B, but subsequently the sale in favour of A was restored in appeal, the position 
is as if the sale in A's favour had never been set aside [Moti v Usman, A1949 P 304]. 

“Sale has become abosolute^’. —Court sale does not become absolute on passing of 
a mere order of confirmation. It becomes absolute only on termination of proceedings 
started to set aside the court sale or to set aside order confirming the dourt sale 
[Narayana v Damodaran, A1967 K 159, following Chandra v Ananjan, A1934 PC 134 
and Rama Krishna v Chellayamma, A1953 SC 425]. 

Effect of reversal of decree before confirmation of sale. Originally there was 

a proviso to s 65 (“Provided the decree.was still subsisting”) which has been dropped 

in the Code of 1908. The effect is that a sale in execution is bound to be confirmed by 
court though there was no subsisting decree at the time of confirmation, the decree being 
reversed in appeal [Sorimuthu v Muthu, 56 M 808: AI933 M 598; Ambujanmal V 
Thangavelu, A194I M 399; Venkates v Shanta, I960, 2 MLJ 436] or set aside in proper 
proceedings [ Janak v Gurdial, A1967 SC 608]. 

Effect of reversal of decree upon sale when decree is set aside after 
confirmation of sale. Once the sale is confirmed the judgment-debtor is not entitled to 
get back the property even if he succeeds thereafter in having the decree against him 
reversed [Janak v Gurdial, A1967 SC 608]. The title of a stranger bona fide auction- 
purchaser is not affected by the reversal of the decree after confirmation of sale, but the 
case is otherwise if the decree-holder himself is the auction-purchaser [Zainalabdin v Md 
Ashgar, 10 A 166 PC; Mahmiidullah v Nawab, 1949 ALJ 537; Mokshada v Gopal, 26 
C 734; Paresh v Hari, 38 C 622; Peary v Hanifunnisa, 38 A 240; Shivbai v Yesso, 43 B 
235; Chinna v Chettiappa, AI926 M 78; Shivlal v Sambhu, 29 B 435 FB] or the purchaser 
is a party to the suit though he may not be a decree-holder [Offl Receiver v Chetiappa, 
48 M 767]. 

A resale by the decree-holder purchaser to a bona fide purchaser does not also affect 
the latter’s title if the decree is afterwards reversed [Shk Ismail v Rajab, 30 M 295; 

Marimuthu v Subbaraya, 13 MLJ 231]. 
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66. Suit against purchaser not maintainable on ground of purchase being 
on behalf of plaintiff. — (I) No suit shall be maintained against any person claiming 
title under a purchase certified by the Court in such manner as may be prescribed 
on the ground that the purchase was made on behalf of the plaintiff or on behalf 
of some one through whom the plaintiff claims. 

(2) Nothing in this section shall bar a suit to obtain a declaration that the 
name of any purchaser certified as aforesaid was inserted in the certificate 
fraudulently or without the consent of the real purchaser, or interfere with the 
right of a third person to proceed against that property, though ostensibly sold 
to the certified purchaser, on the ground that it is liable to satisfy a claim of 
such third person against the real owner. 


Scope and Application, The words “any person claiming title under a purchase 
certified by the court” have been substituted for the words “the certified purchaser”. 
Benami purchases arc not illegal. S 66 runs counter to the well-known equitable principle 
that the court would give effect to the real and not to the nominal title [Ranchhoddas \ 
Manga, A1950 B 277]. S 66 places an embargo on the plea of benami when the real 
owner makes it the basis of a suit against his benamdar on the allegation that the purchase 
in court sale was by him in the latter’s name on account of a private agreement. The 
effect is that under the present section no suit lies not only against the certified purchaser 
{benamdar) but also against any one claiming title under him. ie his heirs or assignees 
[Fazlur V Sadar, A1928 C 338]. S 66(/) seeks to oust the jurisdiction of the court to 
give effect to real as against benami title. The object is to prevent claims before the 
civil court that the certified purchaser purchased the property benami for another person 
[Girijanandini v Bijendra. A1967 SC 1124]. The protection is available not only against 
the real purchaser but also any one claiming through him. The words of sub-s (2) refer to 
the claims of creditors and not to that of transferees [Karim v Bibi Sakina, A1964 SC 
1254]. S 66 only applies where a plaintiff claims or asserts the beneficial title in himself 


and challenges the title of the defendant as merely benami by reason of a private 
understanding at the auction sale. It docs not apply to cases where plaintiff admits the 
title of the defendant but claims possession by reason of an agreement with the auction 
purchaser (before or after the auction) that he should transfer the property to him 
[Nimalchand v Madan, A1952 B 30]. S 66 includes all categories of benami transactions, 
irrespective of the fact that the certified purchaser was the agent of the plaintiff even before 
the particular transaction took place unless saved by sub-s (2). S 82 of the Trust 
Act is comprehensive enough to include all sales of a benami nature and it leaves unaffected 
the operation of s66. S 88 Trusts Act contemplates the buying of some property by one 
for himself by making use of his fiduciary position [Kotaiah v Venkata, A1962 AP 49 
FB, Jadunandan v Baldeo, AI965 P 384]. The scope of the section should not be extended 
to apply to cases where the decree-holders have by an agreement among themselves sought 
to safeguard their interests without being defeated by the judgment-debtors [Latchitmanan 
V Veerappa, A1956 M 10]. 

The section affords the court-purchaser a defence against a suit for possession by the 

real owner. He cannot file a suit against the real owner who is in possession. He may 

even file a suit for a declaration that he is not the real owner but some one else is 

[Ranchhoddas v Manga, A1950 B 277], The latter part of sub-sec (2) is new. The rule 

in s 82 Trusts Act does not affect the provisions in this section. 

benami transactions illegal v M; 56 lA 

330. 33 CWN 1061; Ginjanandini v Bijendra. A1967 SC 1124]. The object is to (i) discour¬ 
age benamt purchases at execution sales for the benefit of judgment-debtor, and (li) in no way 
^ect the title of persons otherwise benefieially interested in the purchase [Ganga V 

Ramatbai v Peria, 47 lA 108: 
Amo PC 30: 43 M 643: 24 CWN 699; Bodh v Gunesh. 19 WR 356 PC; Buhuns V 
Buhooree. 14 MIA 496, 525; Kesavan v Sanku. AI958 K 368]. 

rprtifii!? nfri!° grounds of public policy and the primary object is that the 

^ K dccmcd conclusivc unless the plaintiff comes within the 

Dostes ^n 1 Ah v C. A1939 R 122]. S 66 is confined to suits for 

possession \Jitendra v Amarendra. A1945 C 458]. 

madr hv A averment that an auction purchase had been 

Dlafntiff enn J , r hi* O'V" account and 

(ee bv advr-rc n when no case of any title independent of the auction purchase 

N 2(6. A1940 PC 202, relied on in Kanm v Bibt Sakina AI964 SC 1254' Runfd- 

T7aZa:etM9TM%6Tt] ‘h'^o V 

angavelii, A1937 M 362, Sheo v Mahabir, A1948 P 350; AUibhai v Dada, A1931 B 
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578; see Gorakhram v Laxmibai, A1953 SC 443] or any title prior to the sale [Ram v 
Asgar, 36 1C 681] is pleaded. Scope and applicability of section \,Sh<ioshankar v Mahabir, 
A1948 P 350 (cases reviewed)]. 

S 66 protects the certihed purchaser from a suit by the true owner so long as he 
retains the possession given by court. But if he allows the real owner to get tne possession, 
the real owner can always resists a suit by the certified purchaser as a plaintiff IKcsavan 

V Sanku, A1958 K 368], The bar to suit cannot be got round by the mere fact that plaintiff 
once got possession and was subsequently dispossessed by the certified purchaser or his 
representative [Thakur v Keshab, 42 CWN 497; see Banwari v Ajit, A1938 C 874]. So suit by 
real owner for possession on the allegation of recent dispossession by court-purchaser is 
barred [Ranchhoddas v Manga, A1950 B 277]. 

The section bars a suit by a person claiming to be the real and beneficial purchaser 
but not a defence. Thus, if the real purchaser is in possession of the property purcnased 
and the certified purchaser brings a suit against him for possession, the real owner is not 
debarred from setting up as a defence that the plaintiff was only a b^namdar for him 
iLokhee v Kally, 23 WR 358; Sheo v Mahabir, A1948 P 350; Gliaziuddin v Bishan, 27 
A 443]. The section is a bar to a suit against the certified purchaser, but a suit by him 
for declaration that he purchased for himself and not as benamdar is not barred 
[Uncovenanted S Bank v Abdul, 18 A 461], 

A suit against a certified purchaser is hit by s 66 even though he may have become 
a benamdar before the sale (as by a benami purchase of the mortgage bond on which 
the auction sale is based) or even though the suit may be against an assignee of the 
certified purchaser of the property [Ali v Shamshunnessa, 42 CWN 1059; AI938 C 602; 
see Saligram v Baldeo, A1960 P 56]. A plea that a suit is barred by s 66 can be taken at 
any stage and even in appeal when it does not depend on disputed facts [Harendra v 
Ramkumar, 35 CWN 940, 941]. 

The majority view is that a suit by a beneficial owner in possession for a declaration 
of his right to the property or for confirmation of possession against the certified purchaser 
is also barred lUmasashi v Akrur, 53 C 297; Hanuman v Jadii, 42 C 22; AH v 
Hhamshunnessa, 42 CWN 1059; Bishan v Ghaziuddin, 23 A 175; Kesbi v Sitkhan, 12 P 
616— contra: Sasthi v Annapurna, 23 C 699 folld in Md Emartulla v Md, 24 CWN 51 
but doubted in the other Calcutta cases above]. It has however been held that when 
the real purchasers have been allowed by the certified purchaser to remain in possession 
tor twelve years or more and are subsequently dispossessed by him, he can bring a declaratory 
suit against the certified purchaser on the basis of his title so acquired by adverse possession 
[Muhammad v Md, 33 CWN 1061: AI929 PC 228: 56 lA 330; Saleh v Nur Fatma, 
A1938 A 556; Sheoshankar v Mahabir, A1948 P 350; Karamuddin v Niamat, 19 C 199; 
Dolgovind v Anathbandhu, sup'\. This is a case outside the scope of s66 as the cause 
of action is a separate title. 

The following principles can be had from the cases on the subject: (7) Section must 
be construed strictly. (2) When a true owner recovers possession or has always been in 
possession and he bases his relief (other than of possession or its confirmation) upon a 
title by the purchase, s 66 does not apply. (3) Real owner if in possession can always resist 
a suit by certified purchaser. (4) Real owner can maintain a suit for specific performance 
on an agreement to transfer by the ostensible owner entered into after auction purchase 
(5) Real owner acquiring a title by adverse possession for twelve years can sue the certified 
purchaser for recovery of possession [Sheoshankar v Mahabir, A1948 P 350: 26 P 505]. 

Non-applicability of the section. S 66 applies only to sales under the Code. 

S 66 does not apply to revenue sales [Shrideo v Nathuram, AI941 N 84; Munnabi v 
Mohanlal, A1953 N 259; Narayanasami v Govindasami, 29 M 473 FB] or to a sale by a 
Receiver p^'arain v Ram, 48 A 209] or to sales under the Co-op Soc Act [Srinivasacharyulu 

V Hanumantha, A1955 10], It applies to sales by the Collector [Gangaram v Tulsiram, 
A1957 N 77]. In a suit under s 106 BT Act relating to an auction purchase made before 
the Code of 1908 came into force s3I7 C P Code 1882 applies and not s66 [Sarat v 
Santosh, AH CWN 544— contra: S 66 is retrospective and applies to purchase before 1908 
[Basamma v Veerappa, A1949 M 656]. S 66(7) has no application if a partner purchases 
property at a court auction utilising the funds of the firm [Viswanath v Pandharinath 
A1926 B 525] but there must be evidence of partnership [Rangaswami v Easwaromurthi, 
A1967 M 437]. 

S 66 does not apply where the benamdar himself does not claim under the sale 
certificate [Saradindu v Gosto, 27 CWN 208], S 66 has no application where the real 
owner seeks to enforce his real title against one who does not claim under the certified 
purchaser [Kama v Chaturbhuj, A1929 P 644; see Abinash v Pratul, 55 C 1070: 32 CWN 
759; Hazi v Farutulla. 9 CLR 295; Md Emartulla v Md, 24 CWN 51]. S 66 applies to 
real transactions. It does not apply to a case of fictitious sale held in execution of a 
fictitious decree obtained in a fictitious suit [Akhil v Manmatha> 18 CWN 1331]. 
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A case falling within Or 21 r 15 must be outside the purview of s 66 ISalieram v 
Baldeo, A1960 P 56], loungram v 

Section to be construed strictly. Sub-s (/) should be strictly construed [GiWw- 
nandini v Bijendra, A1967 SC 1124J and similarly sub-s (2) should not be narrowly 
construed. It a traud is contemplated and that fraud is sought to be accomplished through 
the insertion of the name of a person in the certificate who did not pay for or in reality 
purchase the property, the bar imposed by sub-section (/) cannot be applied iNimchand 
V Habibtdlah, 49 CWN 371; Dolgovind v Anathbandhu, A1954 Or 244; Ranchhoddas v 
Manga, sup; ^iheoshankar v Mababir, sup; Kesavan v Sariku, A!958 K 368], S 66 does 

not apply when fraud has been committed [Durga v Bagala, AI934 C 567- Chin Ah \r r 
AI939 R I22J. * ^ 

Suits not Barred. Joint purchase of property. -A claim that the properties belonged 
to the joint family because they were purchased with the joint family funds in the name 
ot the benamdar does not fall within the term of s 66(/) [Girilanandini v Bijendra, A1967 
SC 1I24J. The section has no application to persons who by operation of law are entitled 
to treat as joint property an acquisition made by joint funds by one or other of them 
in his own name. members of joint Hindu family or joint decree-holders where one 
executes and purchases property for the benefit of all \Bibi Kaniz v Mojibid, A1942 P 
230; Durga v Bagala, 38 CWN 494: 61 C 440]. When property is purchased at a court 
sale by a member of a joint Hindu family in his name but with family funds, the other 
members arc entitled to sue for declaration that the purchase was so made [Bodh v Gunesh 
19 WR 356 PC; 12 BLR 317]. 

If a managing member of a joint Hindu family makes a purchase in the name of 

a third person though without the consent of his sons, the sons are precluded from 

maintaining a suit as the purchase must be deemed to have been made on behalf of all the 

members of the family [Baiinath v Bishun, 43 B 711 following Sitraj v Ratanlal 40 A 

159 PC; Ramrup v Khadiru, 50 A 572]. But a contrary view has been taken in Nataraja 

V Ramaswami, 45 M 856: A1922 M 481 where it has been pointed out that Surai Narain's 

case was decided under the old Code which contained the words “on behalf of any other 

person” now substituted by “on behalf of the plaintiff. The case has been relied on in 
Krishna v Ganapafhi. A1955 M 648. 

Where the purchase is out of funds contributed by several persons but certificate was 
issued in one name, suit by others is not barred \Bhudarsao v Somarathma, AI940 N 1]. 
P® principle applies when parties stand in the relation of partners [Achhaibar v 

A^9r2 S 28] ' Pimdharinath. A1926 B 525: 50 B 600; Ratanlal v Lakshmi^ 

Suit for specific performance. -This section is no bar to a suit by the plaintiff for 

against the certified purchaser based upon an agreement to convey 
the property entered into after the purchase even though the plaint alleged that the certified 

for the plaintiff IVenkatappa v Jalaya, 42 M 615 FB, (approved 
a! pc 30: 43 M 643: 24 CWN 699); Babnram v 

Cn R8 w ^ .7' Nimchand v flabibidlah, 49 CWN 371; Niranjan v Sarojim, 62 

the suk i7 WH 32]. If the agreement is before the auction sale. 

h!f J barred I v Ramkumar, 35 CWN 940; but disagreeing it has been held 
that it may be before or after \l^vnalchand v Madan^ A1952 B 30]. 

Suits Barred Where purchase was in defendant judgment-debtor's name but the entire 

to ^th^nUnTiff plamtift coupled with a written agreement by defendant to reconvey 

to the plintiff the suit barred as plaintiff’s title depended on the benami purchase and the 

pllL no difference [Smyanarayana V Venkata. A1951 M 943 (Ramathai V 

M 7fi ^ ^ f ^ title depends on benami then s66 w-ould be a bar but if 

hi general law or the carrying out of a separate contract then s66 would 

bencficiaromi''7"fo77^ C A1959 K 249] A person who enters into a contract with the 
certS nrha er fo^^ purchased in a court sale is barred from suing the 

=' rr m • r 

.L ti/ir r; ri,z. sm'* “ 



EXECUTION BY COLLECTOR ( .57 ) § § 67, 68 

Sub-sec (2). The latter part of sub-sec (2) gives effect to the decisions [Konizak v 
Monmohun, 12 C 2u4; Subha v Haralal, 21 C 517] that a suit by a third party as plaintiff 
against the certified purchaser for a declaration that the ostensible purchaser was the 
hmamder of the judgment-debtor and for whose debt the property is liable to be sold is 
not barred. The section does not also bar a suit by a certified purchaser or his representa¬ 
tive for a declaration that the auction purchase was made on his behalf and not benami 
for another and that he is the real owner [Uncovenanted S B w Abdul Bari. 18 A 461]. 
Suit by an attaching creditor claiming that second defendant’s share in the suit land 
which was purchased at an auction in the name of the first defendant is saved by sub-s (2) 
[Shaligram v Narayansa, AI954 N 223]. When property is purchased jointly by two, 
court cannot grant sale-certificate to one of them only. It is a case within sub-s (2) and 
the other purchaser is entitled to sue the certified purchaser for his share [Bhabataran v 
Durgeshnandini, 51 C 992: A1926 C 719]. 

67. Power for ^[State Government] to make rules as to sales of land in 
^ecution of decrees for payment of money. —(/) The ^ [State Government] may, 
by notification in the official Gazette, make rules for any local area imposing 

in respect of the sale of any class of interests in land in execution 

of decrees for the payment of money, where such interests are so uncertain or 

undetermined as, in the opinion of the ‘[State Government] to make it impossible 
to fix their value. 

(2) When on the date on which this Code came into operation in any local 
area, any special rules as to sale of land in execution of decrees were in force 
therein, the ^[State Government] may, by notification in the official Gazette, 
declare such rules to be in force, or may, by a like notification, modify the same. 

Every notification issued in the exercise of the powers conferred by this 
sub-section shall set out the rules so continued or modified. 

Bangladesh & Pakistan: For “State Government read “Provincial Government”. 

section was renumbered 67(/) and sub-sec (2) was added by s 3 C P Code 

iQQo n ^ 1914. For rules under the old Code, see Calcutta Gazette of lOth July 

1898 Pt I p 736 and of 7th January, 1880 Pt I p 3. 

Rule by a State embodying restriction upon sale applies within the State and not 
when decree is transferred for execution elsewhere [Abdulla v Kadumandra^ A194I M 45]. 

”®hfication is issued under added sub-sec (2) saying that the old rules are in force, 
they do not apply [Fakir Md v Amir, AI921 L 223]. 

Delegation to Collector of Power to Execute Decrees 

AGAINST Immovable Property 

68. [Omitted by C P Code (Am) Act 66 of 1956.] 

Bangladesh & Pakistan: —Read the old s68; — 

68. Power to prescribe rules for transferring to Collector execution of certain decrees 
—^The Provincial Government may, declare, by notification in the official Gazette that in 
any local area the execution of decrees in cases in which a Court has ordered any 
immoveable property to be sold, or the execution of any particular kind of such decrees 
or the execution of decrees ordering the sale of any particular kind of, or interest in, 
immoveable property, shall be transferred to the Collector. 

Scope and Application. The section provides for transfer of decrees to the Collector 
for execution, but the transferor court retains the powers conferred by the Code on the 
executing court [Marahmat \ O C Bank, A193I A 230]. Jurisdiction of Collector under 
6 s 68 and 70 is derived from civil court and when that court directs stay of execution, 
the Collector is deprived of his jurisdiction [Ganpot v Balmukund, 20 NLJ 242; Zibal 

V Muka, AI940 N 372]. Stay order takes effect from date of communication [Virupaxappa 

V Shankar. A1950 B 260]. The collr has no power to dismiss an execution apolication. 
The executing court is the proper forum [Biswanath v Md Hussain, AI968 A 125]. The 
Collector does not become the court executing the decree and so objection to sale undei 
s 47 on the ground of fraud can be entertained by an executing court even though the 
decree has been transferred to Collector and sale confirmed [Radha v Rafendra. A1938 
O 188]. 

The civil court cannot nullify the proceedings before the Collector even though they 

not have been according to law [Krishna v Ram, 50 A 827]. The function of c^rt 
under Or 21 r 2 cannot be delegated to the Collector [In re Narsappa^ 59 B 345]. The 

Subs for “Provincial Government” by lAO 1950, 



§ § 69, 70 


( 158 ) 


C P CODE 


section does not apply to rent suits [s I48ffl) B T Act]. Ss 67-72 do not apply to decrees 
passed by revenue courts {Hakim v Shanker, A1942 A 257]. Where a declaration under 
s68 is in force s 72 does not apply [Bhogwan v Kashi, A1938 A 290.] 

69. [Omitted by C P Code (Am) Act 66 of 1956.] 

Bangladesh & Pakistan. —Read the old s69; — 

69. Provisions of Third Schedule to apply. —The provisions set forth in the Third 
Schedule shall apply to all cases in which the execution of a decree has been transferred 
under the last preceding section. 

The section does not apply to rent suits fs I48(^) B T Act]. 


70. [Omitted by C P Code (Am) Act 66 of 1956.] 

Bangladesh & Pakistan: Read the old s70: — 

70. Rules of procedure. —(7) The Provincial Government may make rules consistent 
with the aforesaid provisions— 

(a) for the transmission of the decree from the Court to the Collector, and for 
regulating the procedure of the Collector, and his subordinates in executing the same, and 
for re-transmitting the decree from the Collector to the Court; 

{b) conferring upon the Collector or any gazetted subordinate of the Collector all 
or any of the powers which the Court might exercise in the execution of the decree if 
the execution thereof had not been transfrrrcd to the Collector; 

(c) providing for orders made by the Collector or any gazetted subordinate of the 
Collector, or orders made on appeal with respect to such orders, being subject to appeal 
to. and revision by superior revenue-authorities as nearly as may be as the orders made 
by the Court, or orders made on appeal with respect to such orders, would be subject 
to appeal to. and revision by. appellate or revisional Courts under this Code or other law 
for the time being in force if the decree had not been transferred to the Collector. 

Jurisdiction of Civil Courts barred. —(2) A power conferred by rules made under 

sub-section (/) upon the Collector or any gazetted subordinate of the Collector, or upon 

any appellate or revisional authority, shall not be exercisable by the Court or by any 

Court in exercise of any appellate or revisional jurisdiction which it has with respect to 
decrees or orders of the Court. 


Scope and Applicafion. In regard to matters notified to be within the Collector’s 
jurisdiction, the civil court is precluded from dealing with them in any way [Sukhdeo 

V Sheo. 4 A 382; Ahmad v Lalta. 28 A 631: Krishna v Rom, 50 A 827]. The transferor 
court cannot postpone the sale \Daulaf v Kishore. 22 A 108 III], or re-sell the property 
{Shahzad v Hanuman. 46 A 562]. But the court is not deprived of its ordinary jurisdiction 
in other matters {Janardan v Ram, 46 TC 885; Harden v Narhedi. 5 NLR 121], S 70 

all proceedings to which the U P Debt Redemption Act applies {Aziz v Tayabba, 

^ powers to dismiss and restore execution application [Dawoohl 

V Kheda, A1949 N 160]. Collector has power to hold sale and issue certificate to purchaser 
and also to deliver possession {Gangaram v Tulsirom. A1954 N 77], 

The Collector like a Nazir is a ministerial officer when he executes the decree of a 

civil court. He rnust carry out the decree in general subjection to the judicial direction 

of the court {La in v Trikam, 11 B 478. 482]. The civil court has jurisdiction to set 

dir ^ Collector when the Collector has not acted in conformity with the 

'' A1955 B 337], So far as the 

satisfaction of the decree is concerned the Collector is the solo 

ha7h7n ■ c "" jurisdiction to determine whether the decree itself 

37 g 32 J can determine that judically {Bhurchand v Bhira, 

aside a sale by the Collector on the ground of fraud [fi/iofitvan v 

“ancestral” is h^^r ^ "a-r* rn *7 ground that the property was not 

A suTt TiL f V '' Chakarpan. 44 A 380]. 

confirmed it andU' irTnjurisdiction to set aside the sale after he had 
The local Govetnm^^? k decree to the civil court rAifl/uf v Badan. 48 A 568]. 
lie to set aside a salp h 11 PO'vcr under s 70 to make rules directing that no suit shall 
42 A 215- 'Chandrn v revenue authority [Farliatunnhsa v Snndari. 

of Rnaneial ?omn ssln?r7' °‘"'^rfere with the order 

V BhanhI. AI948''>? Provincial Government 

[7furLlr^l'l??,rfrrA?943'o Court to order stay of sale 
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Appeal &C. As Government has powers under the section to make rules providing 
for appeals from the Collector's order [Takaddus v Baldeo, 12 A 564], no appeal lies 
to the High Court [Madho v Hansa, 5 A 314; Mancherji v Thakurdas, 1 Bom LR 682] 
or revision {Krishna v Ram, 50 A 827]. An application under art 227 of Constitution 
may lie [Shah v Gurji, A1956 Kutch 15]. 

71. [Omitted by C P Code (Am) Act 66 of 1956.] 

Bangladesh & Pakistan. —Read the old s7I: — 

71. Collector deemed to be acting judicially. —In executing a decree transferred to the 
Collector under section 68 the Collector and his subordinates shall be deemed to be acting 
judicially. 

Though deemed to be acting judicially, the Collector is not a court [Bhogawan v Suraj 
47 A 217; see Chandan v Davi, 110 IC 173]. 

72. [Omitted by C P Code (Am) Act 66 of 1956.] 

Bangladesh & Pakistan. —Read the old s72: — 

72. Whene Court may authorize Collector to stay public sale of land —(/) Where 
in any local area in which no declaration under section 68 is in force the property attached 
consists of land or of a share in land, and the Collector represents to the Court that the 
public sale of the land or share is objectionable and that satisfaction of the decree may 
be made within a reasonable period by a temporary alienation of the land or share, the 
Court may authorize the Collector to provide for such satisfaction in the manner recom¬ 
mended by him instead of proceeding to a sale of the land or share. 

(2) In every such case the provisions of sections 69 to 71 and of any rules made in 
pursuance thereof shall apply so far as they are applicable. 

Scope and Application. S 72 is alternative to s 68. The civil has under s 72 
power to authorise the Collector exactly as the local Government has it under s 68 [Balaram 

V Manoo, A1937 N 41], Before s72 can be applied, the property must be such as the 

civil court is entitled to sell and has ordered to be sold [Bhagwati v Kashi, A 310]. 

A Collector making a representation under the section performs no judicial function. 
He does so as an officer of the court and the court has discretion to accept or decline the 
representation [Sardarni v Rom, 1 L 192 FB following Hurro v Kali, 9 C 290]. Where 
several applications are pending and the Collector has represented that public sale is 
objectionable, the court should give the Collector full details of the applications and ask 
him to suggest a method of temporary alienation for satisfaction of the decree [Tolaram 

V Saadulla, A193 5 L 964]. What should the Collector's scheme for satisfaction contain 
[Jai V Buali, 121 PLR 1906]. Once the civil court authorises the Collector to provide 
for the satisfaction of the decree, it becomes functus officio [Lajja v Munshi, Ai93I 
L 141]. 

The section does not* apply to a decree directing sale of land in pursuance of a specific 
contract [Bhagwan v Sheo, 2 A 865]. Possession cannot be given of property to an 
usufructuary mortgagee when judgment-debtor made such a mortgage during its manage¬ 
ment by the Collector [Seth v Ram, 17 C 432 PC]. Limitation against judgment-debtor 
does not run during the management of the Collector under this section [Giridhar v Har 
20 A 383]. Form of authority to Collector (No 42 App E). 

Distribution of Assets 

73. Proceeds of execution sale to be rateably distributed among decree- 
holders. —(7) Where assets are held by a Court and more persons than one have, 
before the receipt of such assets, made application to the Court for the execution 
of decrees for the payment of money passed against the same judgment-debtor 
and have not obtamed satisfaction thereof, the assets, after deducting the costs 
of realization, shall be rateably distributed among all such persons: 

Provided as follows: — 

(a) where any property is sold subject to a mortgage or charge, the mortgagee 
or incumbrancer shall not be entitled to share in any surplus arising from 

such sale; 

{b) where any property liable to be sold in execution of a decree is subject 
io a mortgage or charge, the Court may, with the consent of the mortgagee or 
incumbrancer, order that the property be sold free from the mortgage or charge, 
giving to the mortgacee or incumbrancer the same interest in the proceeds of the 
sale as he had in the property sold; 



73 


( 160 ) 


C P C ODE 


(c) where any immoveable property is sold in execution of a decree ordering 
its sale for the discharge of an incumbrance thereon, the proceeds of sale shall 
be applied— 

first, in defraying the expenses of the sale; 
secondly, in discharging the amount due under the decree; 
thirdly, in discharging the interest and principal monies due on subsequent 
incumbrances (if any); and 

fourthly, rateably among the holders of decrees for the payment of money 
against the judgment,debtor, who have, prior to the sale of the property, applied 
to the Court which passed the decree ordering such sale for execution of such 
decrees, and have not obtained satisfaction thereof. 

(2) Where all or any of the assets liable to be rateably distributed under 
this section are paid to a person not entitled to receive the same, any person so 
entitled may sue such person to compel him to refund the assets. 

(i) Nothing in this section affects any right of the Government, 

Changes. The words ''assets arc held by the court” have been substituted for the 
words “assets realised by sale or otherwise in execution’'; the words '‘before the receipt of 
such assets^' have been substituted for the words "prior to realisation”; the word "passed” 
has been inserted after “money” in sub-sec (/); and in cl (b) the words "interest in” have 
been substituted for “right against” by the Code of 1908. 


Scope and Application. There was no provision for rateable distribution before the 
Code ot 1882 and the judgment-creditor who came first satisfied his decree by the assets 
realised. The object of s 73 is to prevent unnecessary multiplicity of execution proceedings 
involving separate attachment and separate sale and to secure equitable distribution by 
placing all decree-holders upon the same footing [Bithal v Nand, 23 A 106]. The word 
"passed” is intended to make it clear that the words “against the same judgment-debtor” 
had reference to the decrees themselves, and not to the various applications for execution 
[ffoti V Chatura, AI94I A 110 FBI. No application for execution can be made directly 
to a court which did not pass the decree merely on the ground that that court holds the 
assets ot the judgment-debtor [Gurdial v Satindar, A1965 Pu 412, reiving on Dhirendra 
V Virahhadrappa, A1935 B 176; 59 B 310— contra: Ramalingom v Chockclinsam, A1965 
M 511]. S 73 has to be read in conjunction with s 63 [Surendra v Jamini, 40 CWN 1307; 
Zumber v Sitaram. A1937 N 90; Simla &c v fndo-Swiss &c, A1948 L 754; see ante s64 
p 150) and also Or 21 r 89 to which s 73 is subject. So s 73 does not apply to deposit 
under r 89 [Pannalal v Lakhmisona, A1952 C 840; Johar v Mathew^ AI962 K 106], 


Scope of s73 \l1oti v Chatura. sup: Himatmal v Abdul. A1945 B 76]. S 63 is an 
exception to the rule in s 73 \Mepra} v Corpn. A1936 M 797]. S 73 applies to execution 
of decrees and not to orders for payment of money capable of being executed [Mohan v 
Bhivro}. AI934 N 243]. As to any question of title or priority where property in custody 
of court is attached by several decree-holders, see Or 21 r 52. If decree-holder purchases 
with permission to set off under Or 21 r 72 and other decree-holders apply, the permission 
may be withdrawn as the purchase is subject to rateable distribution [Gansaram V 
Muktiram. 11 P 250; sec notes to Or 21 r72 past]. Or 21 r 52 cannot override the terms 
of s 73 [Venkata Subbiah v Adinarayana, A1954 AP 44]. 

The question of rateable distribution necessarily arises in execution proceedings, but 
in order that s73 may apply it is not necessary that assets to be distributed should be 
realised by levy of execution. Decretal amount paid into court voluntarily to avoid 
execution or in satisfaction of decree would be assets [Ghisulal v Todarmull^ AI922 C 19* 
26 CWN 169; Sadasheoavpa v Punjahrao, A1942 N 156; Vijay v Lai A1966 Raj 194]. 
It includes any assets held by court irrespective of the manner in which they came into 
the possession of the court. (Sec post, "Assets are Held by Court”). 

S 73 docs not apply to an attorney’s lien for his costs which is not affected by 
attachment of the decree [Tyahji & Co v J,etha d- Co, 51 B 855]. In a case not falling 
within s 73 eg attachment of sale proceeds by several creditors but none has applied for 
^ecution before the receipt of assets, there should be distribution pro rata [Kusitm V 
Gaya, A1936 C 390]. In the case of cross-decrees. Or 21 rI8 must first be applied before 

under s 73 [Mahalinpam v Ramonothan. A1940 PC 173: 45 CWN 
AI941 m" 795] '^'^ough to cover transferees of decrees [Venkata v Subromanyam. 

Tn distributing assets the court acts in an administrative rather than in a iudicial 
capacity [Shankar Sarup v Mejo Mol, 28 TA 202: 23 A 313]. Court acting under s73 

XZ //i'l the decree svas obtained by fraud or wanting in 

bona tides [Hiswamhhar v Aparna, 62 C 715: 39 C^VN 490 FB; Datlatra^ta v Purshomnu 
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46 B 635 LB; Vishnu v V, A1938 B 90; Saravana v Arunachalam, 40 M 841; Bibi Uma v 
Hasoodan, A1926 P 497; Aumpurni v Ashiitosh, A1934 P 545. See notes to s 38 ante 
p9UJ, or the validity of the decree yAnnapuyni v Asutosh, A1934 P 545]. 

A rival decree-holder is entitled to file a suit for a declaration that another decree 
holder obtained a decree by extrinsic fraud and collusion without waiting for distribution 
of assets [Venkatarama v S I Bank, 43 M 381]. 

Conditions necessary for application of the section are:—(/) Decree-holders should 
have applied for execution (see Or 21 rll) to the court which holds the assets; (2) Such 
application should have been made before the receipt of assets by the court; (i) The 
assets must be assets held by the court; {4) The attaching creditor as well as the decree- 
holders claiming to participate in the assets should be holders of decrees for the payment 
of money; (5) Such decrees should have been obtained against the same judgment-debtors. 
No rateable distribution can be claimed unless all these conditions are present [Ramjas v 
Gurucharan, 14 CWN 396]. What is required is an application for execution before the 
receipt of assets and not application for rateable distribution [Urban &c Ld v Honavar &c 
Ld, A1940 B 190; Rajlakshmi v Bonomali, A1955 C 573; Peddireddi v Kandula, A1958 
AP 334; Kasi Pd v Motilal, A1959 C 566; Rafiq v Mangilal. A1968 Raj 3], An application 
to the court passing the decree for transfer of the decree to the court holding the 
assets is not enough [Ramanathan v Chockalingam, A1965 M 511], 

Right to rateable distribution is limited to the amount due under the decree and does 
not apply to costs of a previous application for execution [Noor Md v Bilashiram, 47 C 
515], Dismissal of application for execution does not affect the right to share in rateable 
distribution [Byomkesh v Jatindra, 18 CWN 1311]. 

Prior attachment by all decree-holders is not necessary under s73. As soon as assets 
are received in court, they will be available for distribution among the decree-holders who 
had applied for execution prior to the realisation of assets [Mangilal v Thakurse, A1954 
Hyd 238 FB; Deoraji v Jadimandan, A1931 A 92; Noor Md v Bilashiram^ A1920 C 785: 

47 C 515; Zumber v Sitaram, sup; Surajial v P R Sugar Works Ld, A196I A 371; Manora 
V Sultan, A1968 AP 113]. Indeed no specific application for rateable distribution need 
be filed. If there are more than one application for execution pending, it becomes the 
duty of the court to make an order for rateable distribution [Rajlakshmi v Bonomali. 
A1955 C 573: 59 CWN 1073; Surajial y P R Sugar Works Ld, sup]. Application is to 
be made to the court holding the assets before the receipt of such assets and it must be in 
the form presented by Or 21 rll [Krishna v Chandra, 5 B 198, 201; Suikeena v Hajee, 
38 M 221]. No fresh attachment is necessary. An application in the form prescribed 
under Or 21 rll asking only for rateable distribution is sufficient [Deorajo v Jadu, A1931 
A 92: 53 A 125; Indra v Ghanashyam, 9 CLJ 210; Saraswatibai v Govindrao, A1961 MP 
145; t'ulsinh v Vallabhadas, A1969 G 200J. Decree-holders applying subsequently have not 
to do anything more [Surendra v Jamini, 40 CWN 1307]. 

Under s 73 it is the court which holds the assets that can distribute them rateably. 
That court is not bound to transfer the darkhast pending before it to another court at 
its bidding [Ningappa v Adveppa, A1939 B 468]. 

Where property of the same judgment-debtor is attached in execution of decrees of 
more courts than one and is sold by the court of the highest grade, the holders of decrees 
of inferior courts are entitled to rateable distribution by the court without getting the 
decrees transferred and making fresh application for execution as under s 63 the court 
of the highest grade is to determine all claims relating to the attached property and such 
claims include claim for rateable distribution [Clark v Alexander^ 21 C 200; Bykant v 
Rajendra, 12 C 333; Harbhagat v Sheonandan, 2 CWN 126; Bejoy v Hiikum, 29 C 548; 
Girindra v Kedar, 29 CWN 575; Sarjuram v Pratap, 55 A 622; Kanmull v Krishnaswaml 
AI935 M 938— contra: Nimbaji v Vadia, 16 B 683, where it has been held that fresh 
application must be made to the court by which assets are held]. In such cases sales by 
courts of inferior grades are valid. But it is the duty of the court of inferior grade or 
the court of same grade, which had attached last of all to send the sale proceeds 
to the court of superior grade for distribution, or if all the courts be of the same grade, 
to the court which first attached the property [Surendra v Jamini, 40 CWN 1307: A1936 
^ 723]. Where the court erroneously excludes one decree-holder and pays the amount 
to others it has power to compel them to refund the rateable amount due to the excluded 
decree-holder [Laxmi v Firm Ram, AI971 Raj 30]. 

In a later case it has been held that an attachment by the High Court and one by the 
Small Cause Court stand on the same footing and the fact that the Small Cause Court 
decree has not been transferred to the High Court where the money is lying is of no 
consequence [Gourgopal v Kamalkalika, 61 C 240; see H C Bank v Mahadeb, A1938 
® *75]. If the decree of a court on its small cause side is to share rateably with a decree 
on its original side, it must be transferred to the original side before the receipt of assets 
iKatikala y Penmetsa, AI96I AP 422]. 

2S^pc n 
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As to the effect of withdrawal of attachment by attaching creditor, see Expln to 
s 64 and notes. 

Where a creditor attached the undivided interest of a Hindu coparcener debtor in joint 
property and the interest is sold after the death of the debtor, other decree-holders of 
the same debtor who have not obtained attachment of the interest during his lifetime 
cannot claim rateable distribution from the sale proceeds [Urban &c Ld y Honavar Ld 
A1940 B 190]. Where property is in the hands of heir of judgment-debtor it cannot be 
taken in execution without making the heir a party [Nawalmal v Sasarmal A1964 
Raj 122]. 

In execution, claim of Government {eg court-fee from pauper) has priority [Varadachari 

V Secy of S, Ai936 M 602; Mani v Diwan, A1939 L 488]. A charge holder is entitled 
to priority over other decree-holders [Saraswoii v Kishan, A1942 S 120]. 

S 73 has no application in the case of one person holding various decrees [Mohd Jan 

V Haji, A1971 D 132J. 

Attachment Before Judgment. Attachment before judgment does not entitle one to 
share in distribution so long there is no decree [Madhu v Rash, 21 CU 614]. After 
decree he must also apply for execution in order to share rateably. Mere attachment U 
not enough [Pallanji v Jordan, 12 B 400; ArimachcHam v Haji, 34 M 25]. 

“Assets Are Held by a 'Court”. The substitution of these words for the words 
“assets realised by sale or otherwise in execution" has enlarged the cope of the section 
for the expression includes any assets held, irrespective of the manner in which they 
came into possession of the court [Noor Md v Bilashiram^ A1920 C 785: 47 C 515, 519; 
Harai v Faizlur, 41 C 619, 622; Ghisttlal v Todarmull, AI922 C 19: 26 CWN 169; Hart v 
Birendra. 35 CLJ 327]. The alteration has resulted in the inclusion of several kinds of 
assets which were excluded by the old s 295 and therefore decisions under that section 
should be considered before their applicatoin. 

“Assets held" obviously implies assets realised or converted into cash [Jogesh v 
Lachmi, 45 CWN 674]. Where a bank sends a payment order which is not transferablo 
applicant is entitled to rateable distribution [Gobardhan v H Co-op Soc, 1964 BLJR 387]. 
‘Assets’ must be understood as referring only to money [Venkata Subbiah v Adinarayana, 
A1954 AP 44]. Cheque becomes “assets received” only on encashment” [Manora v Sultan, 
A1968 AF 113J. Assets cover all moneys paid into court including voluntary payments, 
eg under Or 21 r 55 [Satnarain v Mahabir, AI939 P 392; Noor Md V Bilashiram, sup: 
Thiraviyam v Lakshmana, 41 M 616; Pardasani v Jeshwani, A1930 S 300; Sadasheoappa \ 
Punjabrao, A1932 N 156; Sidnath v Tejbahadur, 54 A 516 (money paid to secure postpone¬ 
ment of sale)]. An earlier Bombay case which held that voluntary payment under Or 21 
r 55 is not assets [Sorabji v Kala, 36 B 156] was dissented from in Nathme v Maniram 
21 Bom LR 975 (see judgment of Pratt J),in Indaji v Cooverji, AI926 B 242, in Thiraviyan 

V Lakshmana, sup and in Noor Md v Bilashiram, sup, where Rankin J, held that to 
introduce voluntariness is to cut down the intention of the Code. This view has found 
expression in other cases in Calcutta and elsewhere [see Lalchand v Ramdayal, 1939 Bom 
133: A1939 B 112 and cases sup]. 

When permission is given to decree-holder to set off against the purchase money, 
the notional receipt is holding of assets [Navas v Totaram, A1931 B 252]. Rents or 
money realised by Receiver in execution are assets held by court [Fink v Maharaj, 26 
C 772; Kaluram v Shyam, A1949 P 128]. 

.^sets Held for Specific Purpose. When assets arc held for a specific purpose (eg 
deposit by surety of decretal amount on setting aside of ex partiC decree and subsequent 
decree on contest), it cannot be applied generally [Lalchand v Ramdayal, sup; Khagendra 

V Rai. AI942 O 491; Sakharam v Mahadeo, A1940 N 79— contra: Vijay v Lai, A1966 
Raj 194; Peddin?ddi V Kendula, A1958 AP 334]; so also when money is paid for payment 
to a particular decree-holder for securing postponement of sale [Ningappa v Adiveppd. 
AI939 B 468]. Where in execution of a mortgage decree, the mortgagor-debtor effects a 
private alienation with the court’s consent under Or 21 r 83 and the sale price is deposited 
into court, the mortgagee decree-holder docs not give up his mortgage lien [Rani Gopol V 
Ohannalal, A1958 MP 201; see Vailhiyam v Ramanatha. 1958, 2 MU 566], 

Deposit under Or 21 r 89 being for specific purpose it is not subject to rateable 
distribution [Hari v Faziur. 40 C 619; Pannalal v Lakhmisona. 56 CWN 597: A1952 C 
840; Thummalapenta v Pulipati, A1954 M 581; Gokul v Kalandi, A1940 P 191; Gopalan 
y Nani Amma, AI957 T-C 107— contra: Bhattoo y Raghunandan, 12 P 772; Atamaram V 
Uderaj. A1933 N 347; Chittagong &c y I B T Bank. 42 CWN 480 obiter]. 

For distribution assets must belong to the judgment-debtor or realised in execution 
sa e or money deposited by him for satisfying the decree. The fact that money is paid 
into court to the credit of the suit would not amount to assets for distribution among 
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creditors, in this case money was earmarked for a particular purpose in the nature of a 
trust [Ramakrishiia v Chinna, A1956 M 574]. Money paid into court under first Proviso 
to Or 21 r83 is asset [Ramanath v Datnodar, A1950 Or 230]. Money paid by a garnishee 
to the sherifl is asset held [Muriidhar v Boijnath, 57 C 736]. Nothing short of money 
or the equivalent of money amounts to realisation of assets. Where a cheque is sent by 
the garnishee and the court accepts it with a view to endorse it, it is possible to say that 
it amounts to realisation of assets. But if the cheque is not accepted by court and a 
fresh cheque for the correct amount is sent, there was a receipt of assets only when the 
fresh cheque was accepted [In re Fisk, A1956 C 656]. In case of a cheque received by 
the court from a garnishee an application by decree-holder creditor for endorsement in 
his favour is essential before it becomes an asset received by the court [Rafiq v Mangiliil 
Aiy68 Raj 3J. 

‘^CoiarT'. Moneys received by Collector executing decrees sent for execution by civil 
court are assets held by civil court [Jay v Dhanraj, A1938 N 14]. 

‘ Before the Keceipt of Assets’’. It has to be proved that application for rateable 
distribution was made before the receipt of assets. When application is made on the 
same day as when sale pioceeds are deposited, it cannot he assumed that it was made 
prior to their receipt [Ramayya v Rangarajn, A1937 M 504]. Application can be made 
when the sale is going on [Harmooz v Aysha, 5 PLJ 415]. The right to distribution is 
not lost if the application made before the receipt of assets is dismissed for default 
[Bidaki v Murlidhar, A1940 N 302; Bimala v Dhirendra, A1937 P 92], or formally 
dismissed when time is given to judgment-debtor to pay [Ramanathan v Alaganan, A1936 
M 437]; but if application is dismissed as infructuous but attachment is continued the 
application does not remain pending [Gulab v Dungarmal, A1936 N 277]. Assets are 
received when the whole and not one-fourth of the purchase-money is deposited [Maharaja 

V Apurba, 15 CWN 872; Hafez v Damodar, 18 C 242]. 

Attachment before judgment by two plaintiffs (both of whom got decrees) and sale 
proceeds credited to suit of one decree-holder. The first decree-holder applied for payment 
of the money and the other decree-holder also applied for execution on 19-2-48 and 
court ordered payment of whole amount to first decree-holder on 20-3-48. The amount 
could be said to have been “received” on 20-3-48 when the order for payment was made 
and so both decree-holders were entitled to rateable distribution [Narayan v Fatma, A1952 
B 70 following Nechiappa v Siibbier, 46 M 506 FB post]. 

Date of realisation of assets is not the date of sale, but the date on which the amount 
is actually deposited into court [Ramanathan v Alaganan, A1936 M 437]. In the case 
of separate parcels or lots, the sale-proceeds are not deemed to be realised until the full 
price in respect of all the parcels is paid into court [Ramanathan v Subramania, 26 M 179; 
Barendra V Martin & Co, 33 CLJ 712; see however Girindra v Kedar, 29 CWN 575; 
Somasundaran Mills v Union, A1970 M 190, 193: the sale of each lot is viewed 
independently and the proceeds are paid towards adjustment of the decree]. Date of 
realisation in the case of set off by decree-holder [Ramanathan v Alaganan, A1936 M 437]. 
In the case of a sale by a person appointed by court under Or 21 r65, assets are deemed 
to be received when purchase-money is received by him and not when he pays it in court 
[Galstaim v Woomesh, 44 C 789]. But when Official Receiver holds sale as agent of 
court, the date of receipt is the date when Receiver pays the money into court [Annamalai 

V Vellayan, A1940 M 826]. In the case of sale by Collector, assets must be deemed to 
have been received by the court on the date they were received by Collector [Fateh v 
Diwan, A1938 L 801; Jaynarayan v Dhanraj, AI938 N 14]. 

Assets realised in execution by subordinate court and transferred to the superior 
court are deemed to be received by the latter court when actually received. So decree- 
holders applying prior to the receipt by superior court but after receipt by subordinate 
court, are entitled to distribution [Melarkode Bank v Damodaraswami. AI950 M 34; 
Godavaribai v Deekappa, A1927 B 247]. Money attached under Or 21 r 52 is received 
by the court levying attachment when it actually reaches that court [Venilal v Gandabhai, 
A1952 B 222]. 

If a decree-holder-purchaser who got leave to bid and set off has to participate along 
with other decree-holders, the court may make an order for the refund of the proportionate 
amount [Bindeshri v Kirtyanand, 10 P 830; Gangaram v Muktiram^ 11 P 250]. When 
decree-holder has been given such permission and the successful bid is less than the decree- 
amount, the whole of the set off must be deemed to have been made eo instanti the sale is 
held and other decree-holders are not entitled to rateable distribution [Pitnnamchand v 
Satya, A1933 M 804; Ballelal v Manohar, AI944 N 295]. When a cheque representing 
the sale-proceeds is drawn by the District Judge for payment to the attaching decree-holder 
and delivered to the executing court, it will amount to an asset and the court cannot 
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entertain any application for rateable distribution after the receipt of the cheque {Joeesh 
V Saligram, 45 CWN 674]. 

Where the custody court and executing court are the same, two things must take 
place: (/) As the custody court, it should determine that there was no objection to transfer 
the amount necessary to pay the decree-holder attaching the fund; and (2) there must be 
an order by the custody court transferring the amount to the credit of the first attaching 
creditor's suit which it is engaged in executing. It is then only there could be receipt 
of assets within s 73. Procedure where custody court and executing court are different 
discussed [Imp Bank v Balasuhramania. A1945 M 412]. 


“Decrees for the Payment of Money*'. A mortgage-decree directing" realisation of 
amount from the mortgaged property and from mortgagor personally was held to be 
within s 73 [Hart v Tara, II C 718; folld in Kommachi v Pakker, 20 M 107 and 
Vaidhinadhasamy v Somasimdaram, 28 M 473 FB holding that a decree directing sale of 
mortpgcd property in default of payment of money is a decree for money]. In later 
decisions the Madras view was not accepted holding that a decree directing realisation 
from the mortgaged property and if insufficient from the defendant personally is a mortgage 
decree [Kartick v Jnggernath. 27 C 285; Fazil v Krishna, 25 C 580; Siirja v Pramada, 17 
CWN 1039; Laldhari v Manager, 14 CLJ 639; Ram v Sheo, 16 A 418; Pahalwan v H'arain, 
22 A 401. Hart v Tara, sup may be distinguished but the Madras decisions cannot]. A 
mortgage decree under Or 34 directing that the amount due to the decree-holder shall 
first be paid out of the sale proceeds of the property is not a personal decree at first 
instance even as regards costs and so the decree holder cannot claim rateable distribution 
[All Bank \ P N Bonk, AI939 L 303]. 

A decree creating charge on immovable property for recovery of decretal amount 

is not a money decree [Gopal v Damodar, A1943 B 353], A decree under Or 34 r6 is 

one for money [Mukhram v Ehsan, 38 CWN 850; Mallikarjiinnadu v Lingamurti, 25 M 
244 FBj. 


Salat y. Or 21 r 48 cannot override s 73 and therefore rateable distribution applies to 
salary which is already under attachment [Hongkong <fec v Paresh, 43 CWN 169: A1939 
C 485J. The inhibition contained in the proviso to cl (/) of sub-s {}) of s 60, cannot possibly 
be extended so as to be operative on the provisions in s 73 which deal with an entirely 
different matter [Damodar v Kashi. A1956 C 112; Khairulla v Mirajan, A1941 N 239; 
Kewat V Rodrigues, A1938 S 144J— contra: S 73 is controlled by s 60(7) [Himatmal v 
Abdul, AI945 B 76], Where one decree-holder has attached a portion of judgment-debtor’s 
salary, he is entitled to receive the whole amount deducted from his salary save and in 
so tar as a proper order under s 73, if any, that might have been passed. In the absence 
of any such order the judge has no jurisdiction to cancel the prohibitory order at the 
instance of the judgment-debtor [Nahonie v Me Cann, A1940 R 201 SB], 

Companies Act. Having regard to s 36 of the Code and sl99i Companies Act, a 
Company which holds an order under s 186(7)' Companies Act can apply for rateable 
^stnbution [Lyallpur Bank v Ramji. A1945 PC 60: 49 CWN 337: 72 IA 85; R B Co \ 
Karam. A1941 L 273]. Such an order made in winding-up proccedincs has the force of 
a decree [Pushpahai v Offl Liquidator, A1970 B 271]. 


Decrees Passed Against the Same Judgment-debtor”. Decisions do not appear to 
be uniform as to how the words “the same judgment-debtor” should be construed. Taking 
literally they would mean the identical judgment-debtor and no others. The principal 
object of the section being to secure equitable distribution of assets it has not been 
possible to adhere always to the strict literal interpretation and decided cases show that 
the tendency has been to give the words a wider and liberal interpretation. 

A fu necessary that all the judgment-debtors in the several suits should be identical 

judgment-debtor in one is immaterial Under v Sa/namirt, 
AI923 P 216; see Shumhhoo v Luckhy, 9 C 920; Saral v Da\ol 3 CWN 368]. If there are 
common judgment-debtors in the two decrees s73 applies [Radha v Pulin, 42 CWN 310: 
Basudeb V Padumnath. A1933 P 277; Fateh v Diwan, A1928 L 801]. So A obtaining 
a ccrec against X and Y is entitled to share rateably with B having a decree against 
V represent the shares of his own judgment-debtors X and 

B 5 S] ^ ^ Chottalal v NabibhaL 29 

asertf ^ ^ against B's son N and the 

B nnd Mr 1 ^ ^ ^ (^on?i of B) on the basis of a pronote executed by 

same iiiXmrnt^ judgment-debtor. The words “passed against the 

g or must be interpreted as referring more to the property which a 


I. See now ss634 and 469 of Companies Act 1 of 1956, 
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judgment-debtor represents than to the person against whom execution has been brought 
[Hoti V Chatura, A1941 A 110 FB; see also Krishnan v Viswanatha, 59 M 93- AI936 
M 40; Shiv V Ram, AI943 L 148: 24 L 497 FB]. Agreeing with these cases it has been 
held that the words “same judgment-debtor“s should be interpreted liberally and not literally. 
So a decree against a person during lifetime and decree against legal representative after 
death are decrees against the same judgment-debtor [Rama Kr v Viswanatha, sup; Dundappa 

V Amiaji, A1953 B 65 FB (overruling earlier cases); see also Mulchand v Shiddappa, 

A1947 B 18 FB contra : Sarjii v Ditbay. A1940 B 243; Lai v Jiwanand, AI939 A 

545; Cyan v Lakshimal, A1944 S 81; Hemlata v Bengal Coal Co, 40 CWN 26 (in this 

Calcutta case the Bombay and Madras cases relied upon have since been overruled and no 

reference was made to the earlier case of Ganesh v Shiva, 30 C 583 FB which adopted a 
wider interpretation)]. 

In a case it has been held that the addition of the word "passed” in the present Code 
has made it essential that the decrees should be passed against the "same judgment-debtor” 
and it is therefore a matter for consideration whether the earlier decisions are affected by 
the addition. One decree against D M and another against the firm of which D Af was a 
partner were held not decrees passed against the same judgment-debtor [Balmer Lawrie & 
Co V Jadu, 19 CWN 1202; Jahar v Lalita, 34 CWN 294]. Decree against a partner under 
Or 30 r 6 and Or 21 r 50 and decree against him in his individual capacity are decrees against 
the same judgment-debtor [Pannaji v Lakkaji, A1943 B 156]. Not only identity of judgment- 
debtor but also identity of interest or capacity of judgment-debtor must be there for rateable 
distribution [GiraiZ/jari v Muni, A1963 Pu 43]. Decree against a firm and decree against a 
partner m his individual capacity are not against the same judgment-debtor [Sadhu v Dhanpat 
18 L 637; Sundaraiyer v Balusami. A1956 M 192; Girdhari v Muni, sup],— comRA: A decree 
against an individual partner and a decree against the firm are decrees against the same 
judgment-debtor [Kritanta v Pulin, A1938 C 316; Lakkaji v Md Goits, A1963 Mys 16]. 
“Same judgment-debtor” must be interpreted so as to give effect to the principles embodied 
m Or 21 r49 and s49 Partnership Act. When separate creditor decree-holder attaches 
separate property of judgment-debtor who happens to be a partner and sale proceeds are 
held by court, partnership and creditor decree-holder is not entitled to participate and vice 

versa [Pacific Bank Ltd v Thakur, 1945. 1 Cal 153: A1949 C 396 {Radha v Pulin, sup 
dissented from)]. 

A decree against father alone on a pronote and decree against father and son are 
not against the same judgment-debtor [Arunachalam v Kalayappa, A1937 M 253; 
Subramania v Annamalai, A1940 M 525— contra: When it was joint family property and 
father and son were undivided [Ramayya v Rangaraju, A1937 M 504]. Decree against 
Hindu father and undivided sons and decree against a father alone as manager of joint 
family are decrees against the same judgment-debtor [Laxman v Govind, A1941 B 324; 
Mulchand v Shiddappa. A1947 B 18 FB]. Decree against A individually.' Another decree 
against B, A’s father and C, A’s uncle and it was sought to be executed against the property 
devolved upon A as the legal representative of B and C. Decree holder in the second 
suit applied for rateable distribution against the assets collected in execution of decree in 
the first suit, ffeld there was no identity of the estate represented by A in the two estates 
[Laxminarayana v Khanderao, A1954 B 446 (cases discussed)]. 

Provisos (a), (b) and (c). The mortgagee debarred under proviso (a) must be 
mortgagee as such of the property. It applies to the sale of the mortgaged property subject 
to the mortgage, but not to a case where there is merely the right by law in the mortgagee 
to enforce his mortage against the purchaser [Fakeer v Chutter, 14 WR 209; Purmsssuri 

V Nabin, 24 WR 305] nor to a sale under Or 21 r66 with notice of the mortgage. 

Proviso to s73(/)(6) apply not only when there are several decree-holders but also 
when the decree-holder and the mortgagee happen to be the same person, provided that 
the decree debt and the mortgage debt are two different and distinct debts and not where 
there is a single debt [Gowri v Ramanathan, A1930 M 138]. Where two mortgagee- 
decree-holders attach the same property of which a moiety was mortgaged to each and the 
property was sold in execution of one of the decrees, omission to give any specific direction 
under proviso {b) did not prejudice the rights of the unsatisfied mortgagee or discharge 
his incumbrance [Janoky v Jahiruddin, 10 C 567]. 

The third category of proviso (c) refers to subsequent incumbrances alone and not 
prior. When a subsequent incumbrancer claims the benefit of the priority conferred, the 
court is bound to satisfy itself that he is in law entitled to precedence over the persons 
in the fourth category [Barendra v Martin & Co, 33 CLJ 7]. S 73(c) operates only 
when the litig^ant concerned has himself obtained a decree and applied for rateable 
distribution in execution thereof [Nathan v Besant, 19 CWN 535]. No Payment can be 
made to a subsequent incumbrancer if the mortgagor challenges the existence or validity 
of the incumbrance [Lachmi v Mittu, 49 A 636]. Cf Or 34 r 13. “Incumbrance** in 
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proviso (c) includes charge created by decrees ordering sale and is not limited to pre 
existing incumbrance [Kuppati v Kuttia, A1935 M 713]. 


Sub-sec (2). Scope of sub-section [Lai v Jiwanond, A1939 A 545]. Limitation for a 
suit under s 73(2) is within three years of actual distribution [Somasundaram v Alamelu 
1937 MWN 480]. A suit for refund of the money distributed among the creditors is 
not a conclusive adjudication of those rights which may be subsequently readjusted in a 
suit for refund under sub-s (2) [Sankar Sarnp v Myo Mai, 28 lA 203; 23 A 313]. Cause 
of action for suit for refund does does not arise until actual payment [Hart v Tara, 11 C 718* 
Ram V Raghunath, 16 ALJ 530] but after an order for payment a declaratory suit can be 
brought [Trailokya v Pulin, 3 CLJ 385]. Such a suit is for money had and received 
[Ram Narayan \ Brij. 39 A 322; Baijnath v Ramdas, 39 M 62]. A suit lies where the 
plaintiff has failed to realise his dues but another decree-holder has succeeded and the 
plaintiff is entitled to share rateably the realisation by the latter [Srinivasa v Noor Md 
A1970 M 504]. 

Sub-sec (3). Right of priority of the government—The right is a common law right 

accepted and preserved in this country by Art 372 Constn [Builders Supply v Union, AI965 

SC 1061; Bank of India v Bowman. A1955 B 305]. Where the Government and a private 

individual both execute against the same judgment-debtor the former has priority and it is 

not necessary for the Government to attach the fund [Muni v Diwan^ A1939 L 488; Than 

Mol \ 1 T Officer, AI958 A 636]. Sale-tax due to Government and priority under s73(i) 

[Murli Tahilram v Asoomal, AI955 C 423; / T Officer v Chandonbai. A1957 B 91; State 

V Mathew, A1961 Ker 18]. Arrears of income-tax due to the State can claim priority 

over private debts [Builders Supply v Union, sup; Manickam v ITO. A1938 M 360 FB], 

There is no warrant for distinguishing between income-tax and sales-tax [S V Santlal. 

A1963 A 495]. Leviable costs in favour of government in pauper suits [Collr v Md Diam, 
2 A 196]. 

The government, however, has duty to apply to the executing court for an order 
granting its priority and the relief to be granted is in respect of amounts in court belonging 
to the debtor. Where money has already been paid to the decree-holder the government 
cannot claim priority [Somasundaram Mills v Union, AI970 M 190]. The government 
further is not in a position to claim priority where the executing court has already made 
an order of payment in favour of the decree-holder. If, therefore subsequent to an order 
by court for rateable distribution among the decree-holders a letter of request is received 
from a certificate officer in respect of a public demand from judgment-debtor the question 
of prionly of State's claim docs not arise [Basanta v Panchu, A1956 C 23].’ Where there 
IS no preferential claim by government after permitting the decree-holder to bid and set 

court directing him to deposit the entire sale price is not proper 
1 y Vishwanathan, AI964 M 120]. The executing court has to be specifically 
^ government. An attachment by the Collector in independent proceedings 
Q arrears of tax would not suffice [Somasundaram Mills V Union, sup], 

oes not apply when after receipt of assets, the State without obtaining a decree or 

UMng any steps under a statute, claims tax under Punjab U I Property Tax Act [Taxation 
Offia?r V Gaimmaf <fc. AI961 Pu 292]. 

Before making an application it is not necessary for the government to obtain a decree 
[Manickatu v ITO. A1938 M 360 FB. approved in Builders Supply v Union sup; — CONTRA: 
Oudfi Bank v Secy of S, A1935 L 319]. 

The common law doctrine, however, applies only to “British India*’ and is not applicable 
to Indian States without proof that it was given judicial recognition in the particular 
State concerned—no priority to recover sales-tax under the Hyderabad General Sales Tax 
Act [Collr V Central Bank, AI967 SC 1831; Lakkanna V S, A197a Mys 198]. 


Appeal &c. An order under s73 is not a decree and therefore not appealable unless 
fl// the conditions enumerated in s47 are present [Balmcr Lawrie A Co v Jadtmath, IS 
eWN i202; Harmoozi v Aysha, 5 PU 415]. One of the conditions is that the question 
should be one which arose between the parties to the suit ie between the judgment-debtoi 
and the decree-holder [Jagadish y Kripanath, 36 C 130; Dwarka v Jadab, 51 C 761]. 
o an or er refusing rateable distribution between rival decree-holders is not appealable 

A .n.-!'"^ sup. Shidappa v Guru. 55 B 473; Balmukund v Hirasao 

A1943 N 320; Varada v Vumma. A1922 M 99; Bilas v Hari, A1929 L 645; Laxminarayan 

^ (?) to bring a regular suil 

[Mahhoofy v Puufah N Bank, A1938 L 307; Than Mai v IT Officer, A1958 A 636]. Ordei 

^ using ^ an order for rateable distribution is appealable [Bindeshwari v 

k nnn^rM f refusing creditors’ prayer for rateable distribulior 

IS appealable under Cl 15 Letters Patent [Satyendra v Bibhuti^ A1963 C 104]. 

An order under s 73 may be interfered with in revision [Indra v Ghanashyam, 9 CU 
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210; Han v Birendra, 35 CLJ 327; Dwarka v Jadab, 28 CWN 704; Sri Krishna v Chandook, 
32 M 334]. Revision was refused in Hari v Birendra, sup; Karaga v Vania, A1925 M 587; 
Daulat V Rupnarain, A1932 L 96; [Gurdial v Satindaf\ A1965 Pu 412], 

Resistance to Execution 

74. Resistance to execution .—Where the Court is satisfled that the holder 
of a decree for the possession of immovable property or that the purchaser of 
immovable property sold in execution of a decree has been resisted or obstructed 
in obtaining possession of the property by the judgment-debtor or some person 
on his behalf and that such resistance or obstruction was without any just cause, 
the Court may. at the instance of the decree-holder or purchaser, order the 
judgment-debtor or such other person to be detained in the civil prison for a 
terra which may extend to thirty days and may further direct that the decree 
holder or purchaser be put into possession of the property. 

Cross-Ref. Resistance to possession of immovable property (Or 21 r97): Resistance 
by judgment-debtor (Or 21 r98); Resistance by bona fide claimant (Or 21 r99); Dispossession 
by decree-holder or purchaser (Or r 100); see also Or 21 rr 101-3. 


PART III 

INCIDENTAL PRCXTEEDINGS 

Commissions 

75. Power of Court to issue commissions .—Subject to such conditions and 
limitations as may be prescribed, the Court may issue a commission— 

(a) to examine any person; 

{b) to make a local investigation; 

(c) to examine or adjust accounts; or 

id) to make a partition. 

Cross-Ref—Scope and Application. The section states the general powers of a court 
in regard to issue of commissions; Or 26 rr 15-18 also contain some general provisions. 
Commissions to examine witnesses (Or 26 rr 1-8); for local investigation (Or 26 rr 9-10); to 
examine accounts (Or 26 rr 11-12); to make partitions (Or 26 rr 13-14); detention, preser¬ 
vation, inspection of property (Or 39 r7). The power of the court to issue commissions 
is essentially discretionay and it cannot be interfered with on the ground that the witnesses 
cannot be effectively cross-examined or that their examination will involve heavy costs. 
It is also irrelevant whether the witnesses would appear before the Commissioner or not 
[Filmistan P Ltd v Bhagwandas, A1971 SC 61]. 

Or 26 does not in any way amplify the scope of s75 [Sawan, v Rawiak, A1922 L 47], 
S 107(2) read with s75 empowers the appellate court to issue a commission [Ram v Lakhpat, 
A1932 A 270]. 

Judicial functions of a court {eg the trial of an issue) cannot be delegated to a 
commissioner [Ashgar v Secy of S, A1930 C 764; Rajaram v Odindra, 17 CWN 369; 
Kershaji v Kaikhusru, AI929 B 478]. The High Court cannot refer to a commissioner 
the question whether a party is personally engaged in agricultural labour [AH Md v 
Shamsuddin, AI928 B 145]. 

No commission can be issued to hear a woman sing and to report as to her skill or 
occupation in life [Munpl Bd v Asgari, A1932 A 264] or to ascertain the value of movables 
which has to be stated in a decree under Or 20 r 10 [Srish v Suprabhat, 44 CWN 304]. 

Where goods are not attached Commissioner appointed merely to make an inventory 
of the goods cannot be directed to take possession of the goods and to entrust them to 
the person in whose possession found with undertaking to produce them in court when 
called upon [Chimanlal v Lilachand, A1967 G 26]. 

76. Commission to another Court. —(7) A commission for the examination 
of any person may be issued to any Court (not being a High Court) situate in a 
|[State] other than the ^fState] in which the Court of issue is situate and having 
jurisdiction in the place in which the person to be examined resides. 


1. Subs for “Province” by lAO 1950. 
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(2) Every Court receiving a commission for the examination of any person 
under sub-section (/) shall examine him or cause him to be examined pursuant 
thereto, and the commission. Avhen it has been duly executed, shall be returned 
together with the evidence taken under it to the Court from which it was issued, 
unless the order for issuing the commission has otherwise directed, in which case 
the commission shall be returned in terms of such order. 

Bangladesh & Pakistan: For “State” read “Province”. 

'See Or 26 r4. 


77. Letter of request. —In lieu of issuing a commission the Court may 

request to examine a witness residing at any place not within 

LlndiaJ. 


Bangladesh & Pakistan: For “India” read “Bangladesh” or “Pakistan” as the case 
may be. 

Notes. S 77 read with s 75 empowers the court to issue a letter of request to any 

person other than a court to examine witnesses residing at any place not within India. This 

power is not subject to any reciprocal agreement between the governments [Filmistan P Ltd 
V Bhagwandas, A1971 SC 61]. 


[78. Commissions issued by foreign courts. —Subject to such conditions 
and limitations as may be prescribed, the provisions as to the execution and 

return of commissions for the examination Oi witnesses shall apply to commissions 
issued by or at the instance of— 

(ti) Courts situate in any part of India to which the provisions of this 
code do not extend; or 

(h) Courts established or continued by authority of the Central Government 
Outside India; or 

(c) Courts of any State or country outside India]. 

Bangladesh & Pakistan: Substitute the following for els (a) (h) and (c).—“( a) Courts 
situate beyond the limits of Bangladesh or Pakistan and established or continued by the 
authority ot the Central Government, or {b) Courts situate in any Acceding State, or (c) 

PAO*^9°60 country outside Bangladesh or Pakistan.” {Vide PAO 1949 and 


PART IV 

SUITS IN PARTICULAR CASES 

Suits by or against the Government or Public Officers in their 

Official Capcity 

'[79. Suits by or against Government.—\n a suit by or against thi 

Government the authority to be named as plaintif! or defendant, as the cas 
niay be. shall be— 

of Indiaf and ^ against the Central Government, '[the Unioi 

(h) in the case of a suit by or against a '[State Government], the ’[State] 

Pakistan-^cl^M “Bangladesh" 0 

Pakistan . In cl (A) for State Government and “State” read “Provincial Government” an 

Province" respectively (vide. PAO 1949 and Act 26 of 1951) ’^"''emrnent an 

of th?Union"Jfllf“‘‘?";h '"r sue or be sued by the nam 

Of the Union of India and the Government of a State may sue or be sued by the nam 

sut ^ ■» '«>■ 

Subs by I AO 1948, 

Subs for “the Dominion of India” by lAO 1950. 

Subs for “Provincial Government” by lAO 1950 
Subs for “Province” by I AO 1950. 

I 


2 . 

3. 

4. 

5. 

6 . 
7. 
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of the State (see Art 300 Constn). This section only lays down the procedure for suit 
on the accrual of cause of action. The words “carry on business” apply to the government 
and in the running of railways the government carries on business whether it yields profit 
of loss [see Union v Laduram, A1963 SC 1681, discussed under s 20 p 64]. In suits against 
Railway administered by the Government, summons or notice of suit is to be served on 
the General Manager [Union v Abdul Razak, A1956 P 511]. A suit against Railway 
Administratoin must be instituted against the Union of India [5 v General Maiiaser^ 
A1965 K 277 FB]. A suit against the Union of India without impleading the Railway 
administrations is permissible under s79 iNatwarlal v Union, A1959 MP 157]. 

The rights and liabilities enforceable against the Government are contained in the 
Government of India Act [Secy of S y Moment, 17 CWN 169 PC]. In a suit by the 
G-G in Council “through the Military Estates Officer” the latter words are surplusage 
and the suit is properly instituted [Mohan v G-G in Council, A1945 N 255; see Somundar 
V Secy of S, A1939 L 298]. Section applies to all claims by or against the Government 
[Ram Ranbijaya v 5, A1950 P 557]. The section also applies to appeals [Collr v Hira 
A1929 L 10]. 

As to Act of State, see notes to s 9 ante p 18. 

80. Notice. No suit shall be instituted against the Government, (^including 
the Government of the State of Jammu and Kashmir) or against a public officer 
in respect of any act purporting to be done by such public officer in his official 
capacity, until the expiration of two months next after notice in writing has been 
delivered to, or left at the office of— 

(a) in the case of a suit against the Central Government, ’[except where it 
relates to a railway], a Secretary to that Government; 

'“[ in the case of a suit against the Central Government where it relates 

to a railway, the General Manager of that railway; 

\{bb) in the case of a suit against the Government of the State of Jammu & 
Kashmir, the Chief Secretary to that Government or any other officer authorised 
by that Government in their behalf;] 

(c) in the case of a suit against ^^[any other State Government], a Secretary to 
that Government or the Collector of the District, 

[dy^ » - * 

and, in the case of a public officer delivered to him or left at his office, stating 
the cause of action, the name, description and place of residence of the plaintiff 

and the relief which he claims; and the plaint shall contain a statement that such 
notice has been so delivered or left. 

Bangladesh & Pakistan: (i) Renumber the section as as sub-s (/) and in it for the 

words “No suit shall. Jammu and Kashmir)” substitute “A suit may be instituted 

against the Government”, for “until” substitute “after” and for cIs (a) to ((J) substitute'. 

“(a) in the case of a suit against the Central Government, a Secretary to that Govern¬ 
ment; 

0&)(0 in the case of a suit against the Provincial Government other than a suit relating 
to the affairs of a Railway, a Secretary to that Government or the Collector of the District; 
and 

(ii) in the case of a suit against the Provincial Government relating to the affairs of 
a Railway, the General Manager of the Railway concerned,” 

(iO Add the following as sub-s (2): — 

“(2) Where any such suit is instituted without delivering or leaving such notice as 
aforesaid or before the expiration of the said period of two months or where the plaint 

does not contain a statement that such notice has been so delivered or left, the plaintiff 

shall not be entitled to any costs if settlement as regards the subject-matter of the suit is 
reached or the Government or the public officer concedes the plaintiff’s claim, within the 
period of two months from the date of the institution of the suit: 

Provided that in a suit instituted without such notice, the Court shall allow not less 

than three months to the Government to submit its written statement.” 

{Vidi? Act 44 of 1962) 

8. Ins by Act 26 of 1963. 

9. Ins by C P. Code (Am) Act 6 of 1948 s 2. 

10. Ins as cl {aa) by ibid. 

11. Cl {aa) relettered as cl (b) and former cl (b) omitted by lAO 1948. 

12. Subs for “a State Government” by ibid. 

13. Cl (d) omitted by lAO 1948. 
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Scope and Application. The first part of s 80 deals with service of notice and the' 
second part with a rule of procedure as to contents of plaint. The mandatory words* of 
the first part cannot be read as prefactory to the second part [Kanai v G-G, A1948 P 164].- 
As regards the Government, previous notice is necessary in all kinds of suits, but in the 
case of a public officer it is necessary in those cases only where any wrong is done by 
him in his official capacity. So far as suits against government are concerned they cannot 
be validly instituted without giving the required notice. In the case of public officers the- 
section applies only to suits in respect of any “act” purporting to be done by a public 
officer and that in his official capacity {Amalgamated Electricity v Ajmer Mun, A1969 
SC 227J. 

It is now settled that notice to Government is also necessary where the part or the whole of' 
the relief claimed is an injunction. The section is applicable to all forms of action and kinds 
ot reliet. It is express, explict and mandatory \Bhagchand v Secy of S, 54 lA 338: A1927 PC 
176: 51 B 725; Gohimia \ S D O, 5% C 1288; Secy of S v Kalekhan, 37 M 113; Govt v 
Pestonji^ 76 lA 85: A1949 PC 143; Amarnath v Union, A1963 SC 424; Sawm v Union, 
A1966 SC 1068] and admits of no exception even where the relief claimed is in the nature 
of injunction 15 v Jiwan, AI97I P 141; Chandrama v Ynsodanandan, A1972 P 128]. 
The section applies to suits relating to both mandatory and prohibitory injunction 
[Subedar v Callaghan, AI946 L 247; Babitlal v State^ A1955 MB 75; Abida v Rent 
Control &c, A1965 A 675; Certificate Ofjr v Kasiuri. A1970 Or 239]. The section 
applies not only to past acts but to future acts as well and hence to a suit for permanent 
injunction {Union v Baijnath, A1971 C 560, following Bhagchand v Sec of 5. 5»p]. If the 
suit is against the public officer in respect of the threatened or the future action only no 
notice is necessary. But if in order to get relief the past act or the order must be challenged 
notice will have to be given. This consideration is immaterial when the suit is against the 

government {S v Jiwan. A1971 P I4lj. The section applies to a suit under Or 21 r63 

in regard to property attached by government {Sawai v Union, A1966 SC 1068; Liquidator 
&c V A/ocI/iya. AI9J9 N 232— contra; Md Yusuf v Prow A1943 M 341; Rom Sundri V 
Collr, AI959 Pu 413j. As s 80 is not incorporated in the Federal Court Rules, it does not 
apply to suits in Federal Court \S,eraikella v Union, 1951 SCR 474: A1951 SC 253]. 

In each case the court must see whether the following imperative provisions are present: 

(/) whether the name, description and residence of the plaintiff arc given for enabling 

identification of the person; (//) whether cause of action and relief are set out with 
sufficient particularity; (Hi) whether the notice has been delivered to or left at the office 
of the appropriate authority; iiv) whether the suit is instituted after the expiry of two 

months and the plaint contains a statement that the notice has* been so delivered 

or left 15 y Suryanarayana. AI965 SC II; Beohar v 5. A1969 SC 1257]. 

S 80 gives protection to public officers in suits against them in their personal capacity. 

Even when a public officer is stated to be sued in his personal capacity, the pleadings 

have to be examined in order to sec whether notice is necessary [Rameshwor v Md Ayyub, 
A1950 P 527]. 

If during a suit the interest of defendant devolves on the Government, there is no 
need of notice as there is no fresh institution of suit [Vclavudham v G-G, A1952 M 783, 
G I P Ry V Mahadco, A1926 A 5S5J. 

If the provisions of the section arc not complied with, the plaint must be rejected 
under Or 7 r 1 !(</) J»nd the court cannot stay proceedings and allow the plaintiff time to 

serve notice [Bachhu v Secy of 5. 25 A 187; Jagadish v Dcbendra, 58 C 850; Bhagchand 

V Secy of S, A1927 PC 176: 51 B 725; HiraJal v Mangtu. 48 C^VN 421; 5 V Suryanarayana 
AI965 SC II]. Where the plaint is rejected the court should not embark upon a trial 
of all the issues involved and such rejection would not preclude the plaintiff from presenting 
a fresh plaint in respect of the same cause of action. But where the plaint on the face 
ot it does not show that any relief envisaged by s 80 is claimed it is the duty of the court 
to go into all the questions {Gangappa v Rachawwa, A197I SC 442]. Absence of notice 
entails failure of whole suit irrespective of the existence of other defendants. Rejection is 
preferable to dismissal [Baldeo v Sukhi. A1938 P 127]. 

Identity of the Person Giving the Notice and the Plaintiff. Person issuing notice 
and filing suit must be identical. When notice is sent by Firm A B Firm C D cannot 
sue on the allegation that plaintiffs were the real owners of the business [Do/m/j v Purshottoni , 
A1961 A 176]. So, where notice is by S N Dutt & Co, S N Dult as the proprietor of 
the business cannot bring the suit. The notice should have been in his individual name 

(5 N Duff V Union. A196I SC 1449; Noseema v Textiles Union. At971 K 1921. In 

5 N Dutt V Union, sup. the notice did not indicate either specifically or by necessary 
implication that the concern in question was a proprietary concern and S N Dutt was 
Its sole proprietor. Where the notice docs that, the suit can be maintained by the 
pioprictor even though the notice was by the firm with him as proprietor [Raf/tuna/A V 
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Union, A1969 SC 674; Union v Kuthan Scc, A1969 As 84J. Where some one other than 
the plaintiff signs under the authority of the plaintiff and on his behalf the notice is not 
invalid [^Sahdul v Union, A1968 P 188]. The identity between the person giving a notice 
and the plaintiff has to be established only at the trial and not earlier. A partner of a 
firm authorised to collect firm’s dues after dissolution cannot be non-suited for want 
ot notice where firm had given notice of suit before dissolution [Union v Md Jafar, 
A] 971 Or 221J. S 80 is express and mandatory. If the notice served does not comply 
with the requirements of the section, the suit cannot be entertained, even though the 
point has not been raised by defendant [G-G in Council v Amilal. A1947 P 81]. Where 
one of two trustees serving notice dies, suit by the remaining trustee and new trustees 
appointed is bad without fresh notice by all of them [Govt v Fesionji^ 53 CWN 489: 
A1949 PC 143: 76 lA 85]. There is identity where notice is given by ’the Karta of a 
joint family but a subsequent partition made it necessary for the suit to be brought by 
all the divided coparceners and the notice was sufficient [Beohar v S, A1969 SC 1257]. 

In the absence of notice and an averment that notice has given there is no valid 
suit [Hiraial v Mangtii, siip\\ but actual use of “deliver” is not necessary [Md Farook 
V G-G in Council, A1949 P 93]. If notice has in fact been given, want of averment is 
not fatal [Kanai v G-G in Council, A1948 P 164; Sankunni v 5 / i?, A1952 M 502— 
contra: Bakshi v Sadiq, A1968 JK 98]. Where notice was given and acknowledgment 
due receipt was filed, want of averment did not justify dismissal of suit [Rekh Cliand V 
G-G in Council, A1954 A 495]. Failure to reply to notice does not amount to admission 
of liability [Union v B Charcoal Co, AI962 C 510]. 


Notice Not a Fart of Cause of Action. Notice is not a part of the cause of action 
although it is a condition precedent. The place from which notice is issued or sent 
cannot give the court of that place jurisdiction [Niranjan v Union, A1960 C 391: 64 
CWN 502; Union v Kedar, AI970 P 212— contra: Dominion v Jagadish, A1949 C 622; 
Rajkumar v Dominion, A1953 C 235; Partap v Union, A1956 As 85]. 

A statutory notice though an essential preliminary for a valid suit does not make 
It a part of the cause of action for the suit itself. A suit cannot be filed at a particular 
place merely because notice under s 80 was delivered at that place [Azizuddin & Co v 
Union, 1955, I MLJ 316: A1955 M 345; Bata v Union, A1954 B 129]. 

Waiver of notice. Notice can be lawfully waived [Dhian Singh v Union, A1958 

SC 274]. There is no reason why the notice should not be waived if the authority 

concerned thinks fit to waive it [Vellayan v Govt, A1947 PC 197: 74 IA 233: 52 CWN 

27; S V Girdharilal, A1959 Raj 126 FB]. When the plea as to absence of notice*^though 
taken in written statement but no issue was raised in the courts below cannot be permitted 
to be raised for the first time in second appeal [S v Bamdev, A1971 Or 227-cases 
discussed]. Wffien the plea of defect in or want of notice is not pressed in trial court, 
nor is it raised in the-first or second appeal, notice may be regarded as waived [District 
Board v Churhu, Aiy56 A 680; Basitdeb v Padmanav, 1959 TLR Cut 258]. There is waiver 
where the objection is not pressed in second appeal [Kanakkii v Neelacanta. AI967 K 280] 
or neither argued in trial court nor taken in grounds of appeal [Union v Jyotirmoyee, 
AI967 C 461]. Notice may be waived by Government and in a proper case they may 
also be estopped by conduct from pleading want of notice as a bar to the suit [Bhola v 

Secy of S, 17 CWN 64; Manindra v Secy of S, 34 C 257; Puma v Radharani, A1931 C 

175; Chant v Snigdhendu, AI948 C 150; Hirachand v Kashi, AI942 B 339; Erachshaw v 
Secy of S, A1943 B 160; Ramnarain v Ram, A1934 P 354; Wasant v Khandekar, A1949 
N 25; Miirari v David, 47 A 291; Lakshmi Narayan v Union, A1958 P 489; Salig V 
Shiv, A1971 P & H 437]. Notice should be deemed to have been waived if objection 
is raised at a late stage (delay of two years) [Union v Tejnarain, A1957 MB 108]. The 
Privy Council has also held that notice can be waived. WTiere the suit is instituted in a 
wrong court and the defendant takes no exception to the notice but is content to object 
on the ground of want of jurisdiction and the suit was accordingly dismissed, it does not 
amount to a waiver of proper notice or estoppel in a subsequent suit against the defendant 
[Vellayan v Govt, sup; Ramcharan v Custodian. A1964 P 275; Shew Pd v Anil, 68 CWN 
786]. The contrary view in several Madras cases is not good law since this Pri^ Council 
decision [see Bodi v Adada, AI949 M 747]. When the allegation of notice in the plaint 
IS not traversed in written statement on the ground of insufficiency or invalidity, it must 
be taken to have been waived [Erachshaw v Secy of S, AI943 B 160]. Waiver can be 
inferred even from non-appearance and absence of written statement [Gaja v Dasa, 

A1964 A 471; Ishtiyaq v Zafrul, A1969 A 161]. Where in a writ proceeding by one 
of several persons interested in the subject matter, the Government waives notice under 
s 80 and the parties are referred to a regular suit, the waiver will enure to a subsequent 
suit filed by others interested on the same subject [S v Sulaika, AI960 M 81]. There is 
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no waiver merely because the threatened or imminent action is to take place in a period 
shorter than the requistee period [5 v Jiwan, A1971 P 141]. 

The plea of want of notice cannot be taken by a private individual [Ishtiyaq v Zafrul, 
A1969 A 161, following Raghubar v Phulkumari, 32 C 1130 and Hirachaiid v Kashi 
A1942 B 339; Kanakkii v Neelacanta, A1969 K 280]. 

Where different causes of action are united in the same suit and the suit is bad for 
want of notice, the entire suit does not fail. But it would be otherwise if it is not possible 
to sever one part of the case from the other [Bhuban v Biroj, 44 CWN 74]. When there 
are several prayers in a suit, notice is necessary only in respect of that prayer which 
relates to an act purported to have been done in official capacity [Cham v Snisdhendu, 
A1948 C 150]. 

Notice issued in own name is not sufficient when it should have been given as 
manager of joint Hindu family [Rama Ch v Kandaswami. A1949 M 416]. A notice 
issued in the name of a firm cannot be construed as a notice by a managing member 
of the family firm [Dhondogi v Damn, A1957 Mys 94]. 

Notice must be by all the plaintiffs. Even the plaintiff who has given notice cannot 
alone proceed with the suit [Venkata v Secy of 5, A1935 M 389; Venkata v Secy of S. 

A1931 M 175; Apparao v Secy of S, 54 M 416; Vellayan v Prov, 52 CWN 27* A1947 
PC 197; 74 lA 233]. 

Suit instituted before the expiry of two months is premature and dismissable. But 
if not dismissed, and there is nothing to show prejudice to the other side, it need not 
necessarily be dismissed long after [Naniamma v S, A1963 K 114], 

In the case of a claim against a railway, previous notice under s 77 Railways Act 

within 6 months of the loss is also necessary. Both notices must now be served on the 

General Manager. Where the consignee of goods gives notice under s 77 Railways Act 
and this section, the consignor cannot sue without himself complying with both the sections 
[Satyanarayana v Parameswara, 1958, 1 And WR 76]. Notice under s77 Railways Act 
does not dispense with notice under this section [Asmat \ G I P R, A1939 A 476; Jamal 

V G'G, A1947 C 26]. Notices under s 77 Railways Act and s 80 C P Code need not bo 
giveri on separate pieces of paper if all requirements are fulfilled in a combined notice 
l^Radhashyam v Secy of S, 44 C 16; Dharomsi v Union. AI952 C 439; 55 CWN 655; 
Mooljibhai v Damn, A1952 N 22; Union v Lakshmi Narain, A1954 P 424; Nannah \ 
Union, A1964 Raj 41; Dasa v Union. A1969 AP 386]. 

For the purpose of s 80 each Railway administration owned by the Central Govern¬ 
ment is to be treated as a separate legal entity. Notice against one Railway administration 
is not sufficient [Union v Dnrgadutt, A1957 C 202; Domn v Firm Mnseram^ A1950 N 85; 
tirm Siindar v Union. A1958 Pu 149; Kanakya &c v Union, A1960 Or 154— contra; 
Laksmi Narayan v Union, A1958 P 489; Narayanaswami v Union, A1960 M 58; Romeo 

V Union. A1960 K 257; Chandra v Union. AI953 As 193 FB; Firm Deokishan v Union, 

A1965 A 16; Union v Kalinga Textile, Ai969 B 401]. Notice must be served on the 
Railway Administration in relation to which the suit is filed [Jasonnath v Union, A1966 
C 540]. Bnt copies to other Railway Authorities of a notice issued to one can be 
treated as individual notices to them and is sufficient compliance with section 80 [Dasa V 
Union, A1969 AP 386, relying on Jethrnal v DH Railway, A1962 SC 1879]. This 
point has become academic since the decision of the Supreme Court in Union v Laduram, 
A1963 SC 1681 where it has been held that a suit against the Union may be instituted in 
a court within whose territorial jurisdiction the head-quarters of the Railway concerned 
IS situated. When goods booked on one railway are short delivered on another railway 
and both railway are administered by the Union Government, notice on the General 

delivered is sufficient [Union \ LE & F Works, 
A1962 Pu 262 FB; see Shiv Chand v Union. A1963 Pu 224]. 

For a suit by Govt against public officer to recover amount on allegations not of 
misappropriation personally by him but on account of his acts of commission and 

omission in discharging official functions plaint is to be rejected in the absence of notice 
under s 80 [Jatindra v Govt, AI971 Tri 51]. 

S 80 and Arbitration proceedings, -S 80 applies only to suits. It does not apply 
to an application under s20(2) Arbitration Act [Ram v G~G in Comic//, A1947 S 147]. 
Notice is not imperative in the case of an application under s20 Arbitration Act [5PC 
Eng Co V Union. A1966 C 259] or under s 8 [Union v Gorakh. A1964 A 477; Ruby 

V Bharat, A1950 Pu 352. When a suit filed after due issue of notice is withdrawn with 
court’s permission, no fresh notice is necessary [Amarnath v Union, A1963 SC 424]. 

Amendment of Plaint. —When a plaint is allowed to be amended on account of 
discovery of further materials previously unknown to plaintiff [Ezra v Secy of S, 7 CWN 

^ CWN 454 PC], or when an amendment gives further grounds in support 
of plaintiffs cause of action [Dinbai v Domn, A1951 B 72] fresh notice is not necessary} 
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the same principle applies to plaintiffs additional written statement necessitated by 
amendments introduced by the defendant [Lalchand v Union, A1960 C 270]; but if the 
amendment introduces a new cause of action, fresh notice is necessary [Prov v Poddar 
Firm A1949 M 2\A- Ghulam Mahinddin v Stale, A1961 J & K 6], If amendment does 
not change cause of action but merely amplifies the fact, no fresh notice is needed 

I If "Ofce has been served but it is not averred in the 

where the '‘enr^ee?’'' P 86], So also 

of notice has been left out [Madanlal v Union. AI969 

^ plaint was allowed to be amended because after the Government of 
*1'® Gov-Genl in Council and not the Secy of State was the proper party. 
held that fresh notice was necessary [G-G in Council v Krhbnaswami, A1946 M 366; see 
G-G !„ Coimcil V naghu , A1947 M 64], Amendment by reduction of claim does not 
require fresh notice [Pramatha v Nowsherali, PLD 1951 Dacca 33], It follows that fresh 
notice IS not necessary m particular cases where the relief can be claimed on the basis 
Raj UsP* government without any amendment [S v Associated Stone &c, A1971 


Death of Claimant Before Suit.—When a person dies after serving notice, fresh 
notice by his representative is necessary [Bachhu v Secy of S, 25 A 187; Mahadeb v 
Secy of S, AI930 B 367; Harihar v Hari, A1950 Or 257]. 

Sub-s (c).-The word “State Government” in sub-s (c) refers to any state in India and 
does not refer to the state where the Civil PC is in force [S v Lucky Glass, A1969 C 11]. 

Notice Must be to the Proper Officer. Notice has to be addressed to the 

Secretary, Central Government [Bholaram v G-G, A1949 P 416; Chekka v Union, A1951 
Ni 416]. Notice to Secretary, Railway Board instead of General Manager, Railway 
[Sandhya &c v Domn, AI950 C 426], or to Chief Commercial Superintendent [Dahyabhai 
V Union. A1960 Ker 135] or to the Secrtary Union of India, Railway Department, 
[Shamsuddin v Union, A1962 P 180] is not good. Notice to Dy Chief Commercial 
Supdt by post and reply received from him held proper [Union v Siitajbhan, A1963 As 
179]. When notice is acknowledged by the “Secretary Railway Board” but such Secretary 
was not “Secretary to the Central Government”, the section is not complied with [Kumar 
Bros V G-G, A1949 L 165]. But when a notice was addressed to the Secretary of Central 
Government for Railways and it was sent to the General Manager by another officer and the 
plaintiff is informed of it, notice was held to be proper [Kawaldhari v Domn, 1956 ALT 730; 
Union v Imp T Co, A1959 MP 232]. Where notice though erroneously designated is accepted 
by the proper authority and acted upon, it is sufficient [G-G v M S M Ry, A1951 M 327; 
Union v Chanan, A1955 Pepsu 51]. Where misdescription of the defendant could never 
have misled the Government, notice was not bad or insufficient [Rambrahma v Domn 
AI958 C 183]. Notice to President, Railway Board is valid [Union v Muralidhar, A195''i 
As 141]. Notice to the Secy Commissioner of Civil Supplies, Madras is sufficient [State 
\ C P Agiencies, A1954 N 342]. 

The chief Administrative Officers Assam and Eastern Punjab Railways shall be deemed 
to be General Managers of the said railways [Gaz of India 1949 Pt I Sec 1 p49] (see 
Harish v Union, A1967 D 65). Notice to member in charge of Railway Board who forwarded 
it to the General Manager is valid [G-G in Council v Gujrathi <Slc. AI953 M 838]. Notice 
on a Secretary, Central Government is not due compliance [Union v Jaichand, A1953 
N 360]. 

Notice to Collector of District and copy to Secretary Central Government is valid 
[Union v Jitram, A1958 HP 14]. Notice to be given to Collector of district where cause 
of action arose and not to any Collector [S v Raja Ram, AI966 A 159]. Copy of a 
notice given by plaintiff’s advocate to the Rajasthan Government, to the Secretary, 
Ministry of Communication Government of India cannot be held to be notice under 
s 80 [Hamara Radio &c v Rajasthan Govt, AI964 Raj 205]. 

Contents and Object of Notice: Substantial Compliance: Service. Notice must 
be reasonably construed. Every venial error or defect cannot be permitted to defeat a 
just claim. If on a reasonable reading but not so as to make undue assumptions, the 
plaintiff is shown to have given the information which the section requires, any incidental 
defect or error may be ignored [.5 v Suryanarayana, A1965 SC II; Beohar v S, A1969 
SC 1256]. It is not required that valuation of suit shall be stated in the notice [Md Zia 
'v U P, A1943 A 345]. Fact that amount claimed does not exactly correspond with 
amount claimed in notice does not render it invalid [G-G in Council v Kashiram, A1949 
P 268]. The notice is to state the “cause of action” but these words should not be 
construed in a narrow sense as the object is merely to inform substantially the ground 
of complaint and not all the grounds [Janki w U P, A194I O 355; Dinbai v Domn 
A195I B 72; Surajmal v Union, AI956 P 478; Gobindram v Union, A1960 C 400]; 
Amarnath v Union, A1963 SC 424; S v Advani, A1963 B 13; Haji Md v Prov, AI942 
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C 343; Bommidala v Union. AI967 AP 338]. Notice should contain substantial infor¬ 
mation of claim against government so that its recipient could consider the claim of the 
would-be plaintiff and avert the suit \Amarnath v Union, sitp'\. “Stating the cause of 
action" tsee Baidva v Ram. 41 CWN 92; Shankar v Cotton, A1925 C 373; Chandu \ 
Govt. AI943 B 138; Jaharlal v Union. A1959 C 273; Elias & Co Ld w State, A1959 
C 247]. Where the cause of action is not an individual act but the whole course of 
action by Government, the suit is in the nature of a bill quia timet —^Sufficiency of notice 
in such a case [Prov v Kamakshya. A1950 P 366]. Where a person issues a notice 
under s 80 accusing a Judge of malicious of process of court the allegations of malice 
should be specific and not general [Lala v Dutt, A1967 C 153]. V. 

Object and contents of notice [Secy of S \ Nagorao, A1938 N 415; Srinivas v 5ecy 

of S, 17 P 345]- The object of the notice is mainfestly to give defendant an opportunity 
to reconsider his position and to make amends or settle the claim, if he is so advised 
("5 V Suryanarayana, A1965 SC 11; Raghunath v Union, A1969 SC 674; Bhuban v Biraf, 
44 CWN 74; Bhupal v G-G, 52 CWN 808; Sudhir v S, 65 CWN 607; Suraimal v Union. 
AI956 P 478; S v C P Agencies. A1960 SC 1309]. Where notice was given for recovery 
of possession of a house and of rent due and possession was made over about two years 
later, no fresh notice was necessary for a suit for rent [Machikanti v S. 1958, 2 And WR 
409]! Though s 80 has to be strictly complied with, it does not mean that the temvs 
of the notice should be scrutinised in a pedantic manner or in a manner completely 
divorced from common sense [Dhian Singh v Union, A1958 SC 274: 1958 SCI 363; S v 
C P Agencies, A1960 SC 1309; Amarnath v Union. AI963 SC 424; Raghunath v Union, 
AI969 SC 674; Bhagwan v Union. A1961 P 200; Firm Sunder v Union, A1958 Pu 149]. 

But where it is a question of the name of the plaintiff there is little scope for the use 

of common sense for either the name of the person suing as the plaintiff is there or not 
\S N Duft V Union, A1961 SC 1449]. Minor discrepancies in contents of notice and 
plaint—Nature of suit and facts on which claim based sufficiently indicated in notice— 
Held suit not liable to be dismissed for want of proper notice [Surjit v Union, A1965 
C 191]. However clumsy and curious the notice might be it has to be seen whether 
it fulfilled the minimum requirement of the section [Sudhir v State, 65 CWN 607]. 
Merc fact that details of claim are not given does not make notice invalid [IVallu V 
Union, A1961 Pu 329]. An incorrect statement of fact in the notice relating to a matter 
which makes no difference to the real issue docs not invalidate the notice [Union v PW 
& G Mills. AI967 Pu 497]. Notice docs not require that the date of accrual of cause 
of action should be given. Where the cause of action stated in the notice is the same 

as in the plaint, the notice cannot be held to be invalid because of disparity between the 

date of cause of action in the notice and in the plaint [State v Jiwanmull, A1960 C 673]. 
Notice must contain the correct place of despatch of the goods, their dates, and the date 
ot delivery, it any, and all other particulars that may be necessary to trace out tne 

consignment [Domn v Ram Kumar, A1959 A 168]. Mere wrong number of railway 

receipt in notice docs not invalidate notice \Harish v Union, A1962 A 307; Firm Deokishan 

V Union, A1965 A 161. 

A notice containing names, description &c in regard to two out of sixty-three plaintiffs 
was held to be insufficient [Bhola v Secy of S, 40 C 503; Sccy of S \ Hargovitu A1935 
B 229]. Objection as to sufficiency of notice cannot be taken by any defendant other 
than those mentioned in the section [Raghuhans v Fulkumari, 32 C 1130; Bhola V Sccy 
of S, 40 C 503. 510]. Where receipt of notice is not denied but there is objection as 

to its validity, its non-production leads to the inference that it was a valid one [Kish.m 

Pd V Union. A1960 C 264]. 

When the notice is correctly delivered, that it was not correctly addressed is o^ 
no consequence \Sodhi v S, A1961 Pu 358]. If a businessman gives his business address 
and not place of residence, it is substantial compliance [Bhupal v G-G, 52 CWN 8081 
The mode as to service of notice prescribed by the section is not controlled by Or 48 
r2 [Jagadish v Dehcndra. 35 CWN 161]. 

Notice must give clearly the reliefs, the cause of action and the names and addresses' 
of persons claiming the reliefs [Ramanand v Union. A1958 Raj 23]. Where there is 

no substantial difference between the relief mentioned in the notice and in the plaint, 

the notice is not invalid on that ground [Union v Jeewan Ram, A1958 SC 905; Basappa 

V Prov Govt. AI959 AP 192]. Notice not stating intention to file suit is not a valid 
notice [Braham y F P Prov. A1958 Pu 351]. 

Notice When to he Given. Notice must be given after accrual of cause of action 
and notice given before its accrual is invalid [Seev of S v Perumal, 24 M 279; Ktcsoram V 
Secy of S. 54 C 969; Sccy of S v Golam, 40 B 392, 396; Braham v E P Province, 
A1958 Pu 351; Bhairahcndra v S. A1953 As 162; Chunilal V S, A1958 AP 670]. 

Wliere Notice Not Necessary. Suit against a Dy Commr appointed muiwali und?r 
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a wakf by the District Judge [Huzurara v Dy Commr. AI941' O 529]; suit against liquidator 
under the Co-operative Society’s Act alleging that plaintiff’s house is not liable to attachment 
[Uqmdator w Domiram, A1941 P 438], Suit under s 62 Madras Hindu Religious and 
Charitable Endowments Act 1951 [Chundurn v Dy Commr, A1966 AP 123], 

Notice is not necessary where no relief is asked for personally against the Government 

A1970 B 310 FB; Manilakshmi v H Co-op &c. 

Aiyoz O o25J 

Notice to Official Trustee (see s 16 Off! Trustees Act, 2 of 1913). Notice to 
Administrator-General (see s41 Admn-Gen’s Act, 3 of 1913). 

Notice When Suing Receiver. Notice is contemplated in a suit against a public 
officer which seeks to make him personally liable for acts done or purporting to be done 
in his official capacity. Where in an ejectment suit against the owner, the Receiver in 
possession is sought to be made a party, no notice is necessary [Naresh v Economic &c. 

u u necessary only when complaint is made of some act done 

by the Receiver in official capacity, but not when he is impleaded as receiver in possession 
of property [Haridas v Manmatha, 41 CWN 322; Bhutan v Biraj 44 CWN 74* 
Bishambhar v Janki, A1952 A 402; Palanibala v Kalipada, 52 CWN 960; Narayan v 

AI938 N 449], eg when he is sued for arrears of rent [Puma v Offl Ass, 6^^ 
CU 561; Debendra v Offi Rec, AI938 C I9I; Jyoti v S^^ddon, A1940 P 5161 or for 
possession of an estate [Bhutan v Biraj, sup]. 

Failure to pay a claim by receiver cannot be said to be an act done in official 
capacity [Surendra v Jagat. 24 P 514]. In a suit under s 77 Registration Act against 
Receiver in Insolvency, no notice is necessary [Sultan v Gohar. A1940 A 108]. 


Public Officer’. See s2(/7) ante. When one or some of the defendants are public 
officers, the bar of want of notice to them applies to all and the plaint should be rejected 
VNoor Md V Abdul. A194I P 461; Baldeo v Stikhi, A1938 P 127]. But it has been held 
that if the case be such that it can go on against the other defendant, the public officer 
can be struck out [Boyini v P,?dini. AI948 P 117]. 

public officers: Official Assignee [Wilson v N'athmull, A1930 M 
458]; Receiver [Bhuban v Biraj, sup; Jagadish v Jogcndra, 58 C 850; Radharani v 
Puma, A1930 C 737]; Official Receiver [Havali v Jogannath, A1937 L 386; Asia v 
Amarendra^ AI940 C 578]; Secretary of State [tail v Secy of S, A1944 L 209]; Minister 

^ A1968 JK 98]; Court of Wards manager [Gokul v Manager, 

Co-op Societies. [Liquidator v Ajodhya, A1939 N 232* 
Abdul V Anjuman. A1942 L 287; Wasant v Khandakar. A1949 N 25— contra: Kuppu 
V Go-op Soc, A1940 M 831; Jhansi Co-operative &c v Makhan, A 1 957 A 492]; Receiver 
under the Prov Insol Act [Bishambar v Janaki. A1952 A 402; DeSilva v Gobind, 44 B 
895]; Manager appointed in an Administration suit [Hiralal v Mangtu, AI947 C 221]; 
Common manager under B T Act [Sukumari v Dhirendra, A1941 C 643]; Members of a 
^*‘^^*^* v Callaghan. AI946 L 247]; Village-headman under Act 6 of 

^^ogeshar v Mahabharat, A1950 P 32]; Commissioner of Calcutta Corporation 
lonivadhar v Corpn, 64 CWN 60— contra; Gowardhandas v Calcutta Mun, A1970 C 539]. 
It is not certain that Commr of Wakfs is not a public officer [Commr v Md, 48 CWN 
157]. Municipal Council is not a ‘public officer’ [Munpl <&c v Sangali <&c, A193I M 
808]. Where a suit was filed against a public officer and another, the plaint* should not 
be rejected under Or 7 rn(d) but the public officer should be expunged from the action 
and suit should proceed against the other [Ramcharan v Custodian &c, A1964 P 275* 
Secy of S V Amar, A1936 P 339]. 

Under s 16 Official Trustees Act, 1913, and s41 Administrator General’s Act, 1913, 
where no relief is claimed against them personally s 80 does not apply. 

‘‘Act Purporting to be Done in Official Capacity"’. This phrase does not relate 
to the institution of suit against the Government or the State [5 v Jiwan, A1971 P 141] 
Two conditions are clearly necessary: first, he must be a public servant and, secondly, 
he must purport to act in his official capacity [State v Raghunandan, A1960 P 550]. (Cf 
the language in s 197(7) Cr P Code as also s270 G I Act, 1935). “Act” includes illegal 
omissions. All omissions however, are not illegal omission— eg mere omission to discharge 
a debt is not an illegal omission [Amal Elec Co v Ajmer Mun, A1969 SC 227]. If the 
act was one such as is ordinarily done by the officer in the course of his official duties 
and he considered himself to be acting as such public officer and desired other persons 
to consider that he was so acting, the act clearly purports to be done in an official capacity 
[Abdul Rahim v Abdul Rahman, 46 A 884]. If an act done by a public officer is 
apparently an official act, its character as such will not be changed by allegations that 
<Ioue in bad faith or that it had not that character which it purports to have 
et V Subbiah, 41 M 792 FB; Nandkumar v Pashupaii, A1941 P 385; Md 

Sharif v Nasir, 53 A 44; see Offi Ass v Nathmal, A1930 M 458]. Where an Inspector 
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of Civil Supplies seizes paddy by fabricating a requisition from the SDM the seizure 
is within his jurisdiction though he acted mala fide and a notice would be necessary 
[Ra^hahatwnda v 'N‘aidu, AI961 Or 31]. Where the act complained against though not 
in the discharge of public duty purported to be in exercise of authority as district 
magistriate, it attracts s 80 [Niaz v Morris. 52 CWN 494]. The words “in respect of 
any act purporting to be done'’ cover not only a past act but includes a future oi 
threatened act [Union v Baiinarh. A1971 C 56, following Bhagchand v Secy of 5, ATO7 
PC 176— contra: S v Roghnnandan, sup; Bai Jilekhahai v Competent Officer^ A1961 
G 85; see Arunochalam v Offl Ass. 50 M 239; Ramesfmara v Md Ayub, A1950 P 527; 
Krishnaswami v Syed. 136 IC 777], where in order to get relief against the threatened 
or future act a past act has to be challenged [5* v Jiwan, AI971 P 141, overruling S V 
Roghnnandan, sup]. 

The section applies to non-feasance as well as misfeasance [Prasad v Bonnerji^ 5’’ 

C 1127]. It docs not aply to acts done by a public officer not in the discharge of his 
duties. Thus, in the case of trespass in an individual capacity and seizure of property 
which he had no authority to seize [Ganoda v N’olini, 36 C 28] or assault in the course 
of investigation [Dattatraya v Annappa, 52 B 832; sec also Mumtaz v LfiwiSt 1 ALI 
301] no notice is necessary. It has been held that a public officer can only be said to act 
or to purport to act in the discharge of his official duty, if his act is such as to lie 
the scope of his official duty. The test is whether it was done in virtue of his office 
[Gill V R. 52 CWN 567: A1948 PC 128: 75 lA 41; Phanindra v R. 76 lA 10; A1949 
PC 117; Meads v R. 75 lA 185: A1948 PC 156]. So when an official while taking charge 
of property from a suspended employee kicks him no notice is necessary [Kij/uih v Smith. 
A1949 N 362]. 

Whether notice is necessary in respect of an act flowing from illegal act of public 
officer {eg assessment) but not done by public officer [Chandu v Govt, A1943 B 138]. 

Act of convening and holding Court-Martial is act in official capacity. The fact that 
there was no right in law is beside the point [Suhedar v Callaghan, A1946 L 247]. 

As to whether notice is necessary when a public officer acts mala fide, ie maliciously 
and dishonestly although purporting to act in the discharge of his duty, the question has 
been answered in the affirmative in some cases on the ground that the Code makes no 
distinction between mala fide and hona fide acts [Dakshina v Omar^ 50 C 992; Jogendni 
V Price, 24 C 584; Ahdul Rahim v Abdul Rahaman. 46 A 884; Koti v Sttbbiah, 1 M 792 

FB; Ramkishan v Ram, AI934 P 14; Bakshi v Sadiq, AI968 JK 98]. Thus, where a 

police officer arrested the plaintiff and led him to the thana as one accused of theft, 
whether in good faith or bad faith, notice is necessary \Padmanabha v Appu, A1942 
M 288]. While in some other cases it has been answered in the negative because an act 
done mala fid,? cannot be considered to be act done in his capacity as a public officer 
[Raghoobans v Phoolkumari, 32 C 1130; Peary v Weston, 16 CWN 145; Shahunsha V 
Fergusson, 1 C 499; Md v Panna. 26 A 220]. 

Suit on Contracts and Torts. No distinction is possible between cases of tort and 
cases of contract. A claim bassed on breach of contract may in many cases entitle the 
person to notice. A suit against a common manager under the B T Act to enforce a 
simple mortgage is not such a case, for omission to pay money due on a mortgage is 
not an ‘act’ within s 80 \Rehati v Jatindra. At934 PC 96; 61 lA 171: 38 CWN 517; 61 
C 470 I^Cl. In a suit on tort notice must be given whether the relief sought is tor 

damages or for a declaration that the act is illegal \Chhogan v Collr. 35 B 42]. Negligence, 

carelessness or misconduct could be of various kinds. Where it amounts to a breach 
of contract particulars have to be given in the notice [Sahu Vanaspati v Uition, A1966 
A 333]. 

The plaintiff brought a suit for refund of purchase price against Government solely 
on the basis of a contract and on allegation of failure of consideration. Afterwards, 
the contract was discovered to be void and plaintiff sought to raise a second issue for 
recovery of the amount under s65 Contract Act —Held that on the face of s80 the 
plaintiff could not be allowed to raise such plea as it introduced a fresh cause of action 
not mentioned in the notice under s 80 [New Churulia Coal Co v Union, A1959 C 585— 
contra: S V Associated Stone etc, A1971 Raj 128. where the relief can be granted on the 
basis of the pleadings of the government, the government will be deemed to have knowledge 
of the alternative case. 

Suit for failure of official receiver to use reasonable diligence in collecting rent 
requires notice [Prasad v Bonerji, 57 C 1127; sec Raton v Secy of S, 18 CWN 1341]. 
Suit against Official Assignee for damages for breach of covenant of title in a deed of 
release executed by him in respect of an insolvent’s interest, does not require notice 
[Off! Ass V Veda. A1938 M 221]. But a suit for damages against the Official Assignee 
who takes possession of goods not belonging to the insolvent in the belief that they belong 
to him requires notice [Offl Ass v Nathnwll, A1930 M 458]. 
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Computation of Limitation and the Statutory Period. In computing limitation 
the period of two months shall be excluded [see s 15(2) Limitation Act- N W Rly v 
Ramdhan, 52 PR 1917; Doma v Khiirana, A1951 Pu 254]. But s 15(2) must not be read 
into the provisions of ss 6 and 8 Limitation Act and the period of two months under 
s49 of the Court of Wards Act shall not be added to the extension allowed under ss6 
and 8 {^Marasimha v Krishna, 37 MLJ 256]. Where in a suit against joint tort feasors 
notice is required against one, limitation against the other is also extended by two months 
[Udharam v G T Co, A1937 S 281]. 

The day of delivery of notice must be excluded [Marina v Secy of S, A1941 M 446- 
Prov V Maharaja, A1943 M 284; Prov v Midnapore Z Co, A1945, C 341: 49 CWN 395; 
Chopra v State, A1961 Pu 150]. Two calendar months consisting of clear days in accordance 
with the British calendar is contemplated. The date of delivery of notice and fraction 
of a day cannot be counted [Madurai &c v Union, A197I M 34]. When notice is served 
on 11th May 1953 and suit is filed on llth July 1953, it is premature by one day and 
must be dismissed in limine [Lakshmi v Union. A1962 P 64; see Dominion v Budulal 
A1962 A 461]. Suit filed before the expiry of two months must be dismissed. The 

Collector cannot waive the plea [Marina v Secy of S, sup; Chopra v State, contra’ 

Plea can be waived, Hira v Kashi, A1942 B 339; Secy of S v Sagarmal, A1941 P 51 
(what amounts to waiver)]. Suit instituted during the currency of the notice required is 
unsustainable in limine and must be dismissed [Secy of S v Sagarmal. sup]. When suit is 

instituted before expiry of statutory period, plaint should be rejected under Or 7 r 11 

[Pillarisetti v State, A1961 AP 488]. 

Revision. Where plaint is allowed to be amended by introducing new cause of 
action, revision lies [Prov v Poddar Firm, 1948, 2 MLJ 423; A1949 M 214]. 

81. Ejd,emption from arrest and personal appearance—In a suit instituted 
against a public officer in respect of any act purporting to be done by him in his 
official capacity— 

{d) the defendant shall not be liable to arrest nor his property to attachment 
otherwise than in execution of a decree, and, 

(6) where the Court is satisfied that the defendant cannot absent himself from 
his duty without detriment to the public service, it shall exempt him from 
appearing in person. 

Notes. Cl {b) prohibits the issue of any process before decree; see also the proviso 
to Or 27 r 8. Execution (s 82). 

82, Execution of decree.—(1) ^ [Where in a suit by or against the Government, 
or by or against a public officer in respect of any such act as aforesaid, a decree is 
passed against ^[the Union of India] or a ®[State] or. as the case may be, the public 
officer], a time shall be specified in the decree within which it shall be satisfied; 
and, if the decree is not satisfied within the time so specified ^[or within three 
months from the date of the decree, where no time is so specified], the Court shall 
report the case for the orders of the ®[State Government]. 

(2) Execution shall not be issued on any such decree unless it remains 
unsatisfied for the period of three months computed from the date of such report 

®[(i) the provisions of sub-sections (7) and (2) shall apply in relation to an 
order or award as they apply in relation to a decree, if the order or award— 

(a) is passed or made against ^[the Union of India] or a ® [State] or a public 
officer in respect of any such act as aforesaid, whether by a Court or by any other 
authority, and 

{b) is capable of being executed under the provisions of this Code or of any 
other law for the time being in force as if it were a decree.] 

Bangladesh & Pakistan: For words inside bracket numbered I read “Where the 
decree is against the Government or against a public officer in respect of any such act as 
aforesaid”; omit words inside bracket marked 4 and for “State Government” read 
“Provincial Government”; omit sub-sec (5). 

Scope and Application. S 82 does not apply to an award made by the Calcutta 

1. bUbs by C P Code (Am) Act 32 of 1949. 

2. Subs for “the Dominion of India” by I AO 1950. 

3. Subs for “Province” by ibid. 

4. Ins by C P Code (Am) Act 66 of 1956 s8. 

5. Subs for “Provincial Government” by I AO 1950. 

6. Ins by Act 32 of 1949. 

JS—CPC 12 
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Improvcnicnt Trust Tribun«»l un u reference made to it by the E A Collector [A.s(iTnboo 
V Prow 46 CVVN 927]. The words "such act as aforesaid" refer to the act mentioned 
in the earlier sections and the section governs a decree for breach of contract or negligence 
of a railway. If the decree does not fix any time or no previous report is made to 
Government, it is not executable [Domn v Gosio, A1950 C 247], When no time is fixed 
under sub-sec (I), nor any report sent to Government, the decree is not executable though 
not void. It should be completed [G-G in Co///ic(/ v Piramal, A1948 P 179; U P Govt v 
Brij. A1953 A 96; S v Somarajn. A1959 AP I65J. Until compliance with s 82 the decree 
is.not in an executable stage and the period of limitation cannot start running [Union v 
\Kisan, Aiy70 Or 127: S v Kesavan, A1966 K 104]. The only change by act 66 of 1956 
is that a time limit may be specified as before; if not specified, the time for satisfaction 
is three months from date of decree. In cither event, if the decree is not satisfied within 
the time so specified or within three months of the decree, it is the court’s duty to report 
to the Government. The three cases cited above in so far as they hold that the decree 
is inexecutable in such a case arc good law even after the amendment \Jasarnath v 5/a/e, 
A196I P 271]. Where no time was fixed in appeal, it may be specified later under sl52 
[Firozshaw v State, A1957 MB 50]. 

In a decree against the Government, disobedience to a mandatory injunction will 
not ipso facto constitute contempt if the time prescribed by s 82(2) has not expired 
[Dasarathi v Kripal, A1960 C 454]. A duty is cast on the court to report for orders of 
the State Govt in case the decree is not satisfied within three months. The decree-holder 
is not saddled with this rcsonsibility [Vaknlahharanam v Union, 1964, 1 And WR 34]. 

* 

‘[Suits by Aliens and by or against Foreign Rulers, 

Ambassadors and Envoys] 

’[83. When aliens may sue .—Alien enemies residing in India with the 
permission of the Central Government, and alien friends, may sue in any court 
otherwise competent to try the suit, as if they were citizens of India, but alien 
enemies residing in India without such permission, or residing in a foreign country, 
shall not sue in any such court. 

Explanation .—Every person residing in a foreign country, the Government 
of which is at war with India and carrying on business in that country without a 
licence in that behalf granted by the Central Government, shall for the purpose 
of this section, be deemed to be an alien enemy residing in a foreign country.] 


Bangladesh & Pakistan: For para 1 of s 83 read the following: — 

"83. When aliens may sue. —(/) Alien enemies residing in Bangladesh fPaVistan] 
with the permission of the Central Government, and alien friends, may sue in the Courts 
in the Provinces, as if they were citizens of Bangladesh [Pakistan]. 

(2) No alien enemy residing in Bangladesh [Pakistan] without such permission, or 
residing in a foreign country, shall sue in any of such Courts.” 

In the Explanation after "is at war with” insert “or engaged in military operations 
against”, for "India" read "Bangladesh” or “Paikstan” and for the words "granted by the 
Central Government shall, for the purpose of this section” read “under the hand of a 
Secretary to the Central Government shall, for the purpose of sub-section (2)”. 


Scone and Apnlicafion. The modified or added provisions in ss83-87B are intended 
to imnlemcnf the assurance to the Rulers of integrated States that they would continue 
to eniov their former privileges. 

When the defendant is an alien enemy who is an internee, the court may adjourn 
the suit till the defendant is permitted to anpear and give instruction to his solicitor or 
sine die [yaiTTtnth v Prahlad, A1941 B 406]. The mere fact that a person is interned 
does not m.akc her an alien enemy \Prem v Ja^at. A1944 A 97]. The mere fact ^hat 
an allied country has been overrun by enemy and is in military occupation, does not 
make the partners who were carrying on business there and who are now in "British 

India” make them alien enemies [Mannsseh Film Co v G Pictures, A1944 N 239; Chem 
X' Packiri. AI946 M 328]. As to alien enemies sec Prem v Josot, A1944 A 97; W'li/ZiWcfc 

V David. 31 ML! 860. As to alien residing in India with the permission of Government 
see Anjelina V Joseph, 39 A 377. Nationality is not the test for determining whether 
one is an alien cnemv \Firm Hn}i v Ahdid. 1 T. 276]. Suit by alien enemy 

V 7?, 39 A 377], Suit against alien enemy \Ahdid v Koff, 20 CWN 691]. A citizen of 
Pakistan visiting India on B visa can file a suit for damages for breach of contract against 
an Indian citizen in an Indian Court in respect of trade transactions carried on in Indi& 


\ 


-* 
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1. Subs for former ss83 to 87 by C P Code (Am) Act 2 of 1951, 
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[Anil V Rimchan, AI958 Tri 25], A resident of Enkistan is not an alien enemy within 
s 83. He can maintain a suit for restitution of conjugal rights in an Indian Court even 
if he comes here casually [Nizamuddin v Hnsseni, A1960 MP 212]. 

^[84. When foreign States may sue.—A foreign State may sue in anv 
competent court: ^ 

Provided that the object of the suit is to enforce a private right vested in the 
Ruler of such State or in any officer of such State in his public capacity.] 

Bangladesh & Pakistan: 84. When foreign States may sue .—(/) A foreign State 
may sue in any Court in the Provinces: 

Provided that such State has been recognized by the Central Government; 

Provided, also, that the object of the suit is to enforce a private right vested in the 
head of such State or in any officer of such State in his public capacity. 

(2) Every Court shall take judicial notice of the fact that a foreign State has ot 
has not been recognized by the Central Government. 


e-,, Characteristics of a foreign State [Venkatarami v Maharaja, 53 M 968] 

^ sovereign foreign State. It is an Indian protectorate [Avari v State 
AI958 C 203: 62 CWN 278]. The suit is for private rights vesting in the State. “Private 
rights , le rights distinguished from political or territorial rights [Hajon v Bur 11 C 17* 
folld in Mirza v UAR, A1966 SC 230]. ' ’ * 


T Ilf f f ^ T ^ ^to prosecute or defend on 
behalf of foreign Rules.—(1) The Central Government may, at the request of the 

Ruler of a foreign State, or at the request of any person competent in the opinion 

of the Central Government to act on behalf of such Ruler, by order, appoint anv 

persons to prosecute or defend any suit on behalf of such Ruler, and any persons 

so appointed shall be deemed to be the recognised agents by whom appearances, 

acts and applications under this Code may be made or done on behalf of such 

appointment under this section may be made for the purpose of a 

specified suit or of several specified suits, or for the purpose of all such suits as it 

may from time to time be necessary to prosecute or defend on behalf of such 
Ruler. 


(5) A person appointed under this section may authorise or appoint any other 

persons to make appearances and applications and do acts in any such suit or 
suits as if he were himself a party thereto.] 


B^gladesh & Pakistan: In the marginal note for "on behalf of foreisn Rulers" 
read for Rulerst and for sub-sec (7) read: 

... specially appointed by order of the Central Government at the request 

Of the Kuler Of any foreign State, or at the request of any person competent, ?n" the 
opinion ot the Central Government, to act on behalf of such Ruler, to prosecute or 
defend any suit on his behalf, shall be deemed to be the recognized agents by whom 

appearances, acts and applications under this Code may be made or done oh behalf of 
such Ruler. ^ 


In sub-sec (2) for “such Ruler” read “the Ruler.” 

In sub-sec (3) omit the words “any other” after the words “or appoint”. 


Scope and Application. It is an enabling section which does not prevent the 

institution of a suit by an independent Prince in his own name or through a recognised 

agent (Or 3 r I) other than the specially appointed agent referred to in this section [Beer 

v Ishan, 10 C 136; Ram^esh v Birendra, AI925 C 513: 29 CWN 287; Maharaja v 

Kacheru, 19 A 510; Abdul v Jawahar, AI940 B 172]. Subsequent appointment makes a 

suit valid although at the time of signing plaint a person was not specially appointed 

[Maharaja v Swami, 25 A 635— contra: Abdul v Jawahar, AI940 B 172]. A political 

agent unless specially empowered cannot sue on behalf of a Prince [Venkatrav v Madhav. 

n B 53]. On a certificate of consent being given under s 86, a Ruler can apply to the 

Central Government under s 85 for permission to be represented by an Agent in a 

certificate need not state name of agent [Nongthombam v 

Budh Ch, A1961 Man 40]. When the Central Government gives consent to the institution 

or suits against the Ruler, such consent cannot be questioned by court It is conclusive 
[Mirza Akbar v UAR^ A1960 C 768]. conclusive 


L See fn 1 in p 178. 
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^[86. Suits' against foreign Rulers, Ambassadors and Envoys—{!) No ruler 
of a foreign State may be sued in any court otherwise competent to try the suit 
except with the consent of the Central Government certified in writing by a 
Secretary to that Government: 

Provided that a person may, as a tenant of immovable property, sue without 
such consent as aforesaid a Ruler from whom he holds or claims to hold the 

property. 

(2) Such consent may be given with respect to a specified suit or to several 
specified suits or with respect to all suits of any specified class or classes, and 
may specify, in the case of any suit or class of suits, the Court in which the Ruler 
may be sued, but it shall not be given, unless it appears to the Central Govern¬ 
ment that Ruler— 

(a) has instituted a suit in the Court against the person desiring to sue him, or 

(b) by himself or another, trades within the local limits of the jurisdiction of 

the Court, or . • . • • j 

(c) is in possession of immoveable property situate within those limits and 

Is to be sued with reference to such property or for money charged thereon, or 

(d) has expressly or impliedly waived the privilege accorded to him by this 

section. 

(i) No Ruler of a foreign State shall be arrested under this Code, and, except 
with the consent of the Central Government certified in writing by a Secretary 
to that Government, no decree shall be executed against the property of any 
such Ruler, 

(4) The preceding provisions of this section shall apply in relation to— 

(a) any Ambassador or Envoy of a foreign State; 

(Z)) any High Commissioner of a Commonwealth country; and 

(c) any such member of the staff or retinue of the Ruler, Ambassador or 
Envoy of a foreign State or of the High Commissioner of a Commonwealth country 
as the Central Government may, by general or special order, specify in this behalf 

as they apply in relation to the ruler of a foreign State.] 

Bangladesh & Pakistan: In the marginal note omit the word “foreign” and for 
sub-sec (/) read: 

“(/) Any Ruler ot a foreign State, and any ambassador or envoy of a foreign State, may, 
with the consent of the Central Government, certified by the signature of a Secretary to 
that Government, but not without such consent, be sued in any competent Court.” 

In sub-sec [2) after “Ruler" insert “ambassador or envoy” for “the Central Govern¬ 
ment” read “the consenting authority” and omit “or" at the end of cl (c) and also cl (d). 

In sub-sec (J) for “Ruler of a foreign state” read “such Ruler, ambassador or envoy”, 
for "in writing by a Secretary to that Government” read “as aforesaid” and for “Ruler” 
read “Ruler, ambassador or envoy”. 

For sub-sec (4) read the following sub-sections (4) and (5): — 

(4) The Central Government may by notification in the official Gazette authorise 

a Provincial Government and any Secretary to that Government to exercise with respect 
to any Ruler, ambassador or envoy named in the notification the functions assigned 
by the toregoing sub-sections to the consenting authority and a certifying officer respectively. 

(J) A person may as a tenant of immovable property, sue. without such consent 
as is mentioned in this section, a Ruler, from whom he holds or claims to hold the 
property.” 

Scope and Application. For definitions of ‘Foreign State’ and ‘Ruler* see s 87A. 
This section refers to all Rulers whatever be their form of government. The Code makes 
no distinction between monarchical and republican form of government. The section 
applies also to suits against foreign States {Mirza v UAR. A1966 SC 230]. S 86(/) read 
with s 87B confers substantive rights of immunity from suits v Sugar, A1965 

SC 17981- If is not merely procedural \Mirza v UAR, sup}. No suit can be instituted 

against a Ruler whether in his ruling capacity or private capacity without a certificate 

\Naroyana v Cochin, 39 M 6611, In a suit against a former Ruler who is also a 
Governor compliance with s 86 read with s S7B as well as Art 361(4) is necessary [y4f/ini 
V Chief Secy, A1963 My 171]. 

A suit against Baroda State Railway through the Manager and Engineer was hdd 


1. wSee f n 1 on p 178. 
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not maintainable without certificate as the Raiwlay was owned by the Ruler VGaekwar B S 
Ry V Hafiz, 42 CWN 705: A1938 PC 165: 65 lA 182]. In a suit against Bikaneer 
S Rly s86 applies as the ruler of Bikaneer is owner in spite of the State forming part 
of Rajasthan [Govt of Rajasthan v Giasi, A1951 Pu 473]. S 86 being based on public 
policy, it is not open to a Ruling Chief to waive its provisions [Kanji v Gulam, A1955 
B 449]. If a firm of which a Ruler is a partner is sued without consent, s 86 is contravened 
[Dulerai & Co \ Pokerdas, A1952 B 335]. In a suit instituted without consent against 
a partnership in which a Ruler of a former Indian State is a partner no decree can be 
passed against him. But the suit against the firm other than the ruler is competent 
and a decree can be passed against the firm other than the ruler, the decree being suitably 
amended it necessary [Manadalsa v M Ramnarain P Ltd, A1965 SC 1718]. A decree 
passed by a court without the requisite certificate is a nullity [Bai Shakri v Bapusirtghji, 
A1958 B 30]. There is no provision for issue of a notice before a certificate is granted. 
No further sanction is required to continue the suit against the legal representatives of 
the deceased [Nongthombam v Btidfi Ch, A196i Man 40]. In computing limitation the 
plaintiff is not entitled to deduct the time spent in obtaining the Govt’s consent [Sayaji 

V Madhavrao, A1929 B 14: 53 B 12]. 

The consent must be obtained before the institution of the suit. Suit without previous 
consent should be dismissed or allowed to be withdrawn [Chandu v Awad^ 21 B 351]- 
Ostensible consent without existence in fact of the conditions in cl (2) does not make 
a suit entertainable [Maharaja v Lalaji, 29 A 379]. Ordinarily the certified consent is 
conclusive evidence and the court cannot go behind it and enquire whether the condition 
defined in the section existed [Govindram v Gondal, 77 lA 156: A1950 PC 99: 54 CWN 
419], The status of a Ruling Chief continues under Art 363 of the Constitution even 
after merger of a State and the privilege under s 86 continues [Kantnarain v ChandrabhaL 
A1951 A 603]. It has however been also held that s86 does not apply to a defendant 
who had ceased to be a Ruling Chief when the suit was filed [Kanif v Gulam. A1955 

B 449]. 

It is not required that consent is to be given to a particular plaintiff; it is to be 
given to a “specified suit” [State of Gondal v Govindram, A1945 B 187 on appeal, .77 
IA 156: A1950 PC 99]. Sanction is necessary even where defendant is sued in his 
representative capacity, eg trustee or even if he is a pro forma defendant [Kunhan v 
Banerji, 1915 MWN 640; Narayana v Cochin, 38 M 635 affirmed in 39 M 661; Kanhaiya 

V Maharaja^ 46 A 355]. 

Suit against the family deity of Raja as trustee requires consent [Rewa Shankar v 
Narasinghji. A1957 HP 16]. When plaint is amended, fresh*sanction is necessary [Cooch 
Behar v Manindra. 17 CWN 1242]. 

Waiver of Consent. Consent can be waived by submission to iurisdiction, when the 
court has jurisdiction over the subject-matter [Maharaja v Shiva. A1921 P 23; Chandii 

V Awad, 21 B 351; Birendra v Hashmat. 46 IC 558; Faridkot v Ball & Co. 1903 PLR 
69— coNTTu: Narayana v Cochin, 39 M 661]. The Privy Council has, however, held that 
ss86 and 87 relate to an important matter of public policy and their express provisions 
are imperative and must be observed. The fact that the Railway was allowed to defend 
the suit could not amount to a waiver of ss 86 and 87 [Gaskwar B S Rly v Hafiz, sup'\. 
The 1951 amendment has introduced a specific provision that the privilege can be waived 
[Royal 'N\epal &c v Monorama, A1966 C 319]. 

Defendant Becoming Ruler Pendente Lite. When a person becomes a Ruler during 
the pendency of a suit s86(/) applies and suit cannot proceed until the required consent 
is obtained. The term “to sue” means something more than to institute a suit and 
includes the entire procedure upto judgment [Maharaja v Shiva,, A1921 P 23]. A person 
is sued not only when the plaint is filed but also when the suit remains pending against 
him. The word “sued” covers the entire proceeding in an action [Mohanlal v Mansinghji, 

A1962 SC 73: 1962, 1 SCR 702]. . 

A suit for maintenance seeking to have it made a charge on immovable property is 

not a suit for immovable property within cl (c) [Beer v Raj. 9 C 535]. S 86 applies to 
proceedings under the Companies Act [Dehradun &c v Nabha,^ 58 A 742], or to pauper 
proceedings [Kantnarain v Chandrabhal, sup^. S 86 applies in terms only to suits. It 
does not apply to proceedings under s 14 read with s 17 Arbitration Act 1940 [Usmanali 

V Sagar, A1965 SC 1798] nor to probate proceedings [Indrajitsinghji v Rajendra, A1956 
B 45], nor to proceedings under the Industrial Disputes Act. The words in s86(/) refer 
to proceedings for enforcement of a legal right under the Code [Bhagwat y S, A1963 
R 22, affirmed in A1964 SC 444]. It does not apply to an insolvency petition filed by 
the debtor of a Prince [Madan v Reza Ali, A1940 C 244; 44 CWN 333]. 

When a Ruling Chief is the superior landlord, no consent is required [Bir Vikram v 
Abdul^ AI949 Dacca 16]. Where the Ruler is one of the parties in a partition suit no 
consent is necessary [Taraporwala v Kazitn, AI966 AP 361]. 
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Effect on Immunity under International Law. The effect of s86(7) is to modify 
to a certain extent the doctrine of immunity recognized by International Law. Upon the 
consent being granted it would not be open to a foreign State to rely on the doctrine of 
immunity under International Law because municipal courts are bound by the Code 
[_Mirza v UAH, Aiy66 SC 230J. Ss 86 and 87 do not take away the immunity conferred 
oy International Law. Omission to plead s 86 does not mean that immunity available 
under International Law has been waived [Royal Nepal &c v Monorama, A1966 C 319]. 
It IS apparent trom a perusal of s 86 that there is no absolute prohibition against a Ruler 
ot a foreign State being sued in India [Harinder v CIT, A1972 SC 202; German 
Democratic Hepiiblic v D Y Undertaking, A1972 B 27]. Claim to immunity from being 
sued can be raised by a notice of motion in the original side of Bombay High Court 
[German Democratic Republic v D Y Undertaking, sup], 

^[87. Style of foreign Rulers as parties to suits. —The Ruler of a foreign 
State may sue, and shall be sued, in the name of his State: 

Provided that in giving the consent referred to in section 86. the Central 
Government may direct that the Ruler may be sued in the name of an agent or 
in any other name.] 

Bangladesh & Pakistan; In the marginal note omit the word ^'Rulers’'; in the 
section for “section 86” read “the foregoing section", insert “or the Provincial Govern¬ 
ment, as the case may be,” after “the Central Government" and for “the Ruler may” 
read "any such Ruler shall”. 

Notes. The State has to be arrayed as a defendant, eg. “The Banaras State” 
[Bindeshwari v Bishwanath. AI950 A 421]. The section does not apply to Rulers of former 
Indian States [Nongthombam v Budh Ch, A1961 Man 40]. 


^[87A, Definitions of foreign State*' and **Ruler". —(7) In this Part.— 

(^^) “foreign State” means any State outside India which has been recognised 
by the Central Government; and 

(b) “Ruler”, in relation to a foreign State, means the person who is for the 
time being recognised by the Central Government to be the head of that State. 

(2) Every court shall take judicial notice of the fact— 

(a) that a State has or has not been recognised by the Central Government; 

(b) that a person has or has not been recognised by the Central Government 
to be the head of the State.] 


Bangladesh & Pakistan: See s 87-A in the Addenda. 

Notes. The definition of “Ruler” in art 366(22) is an inclusive definition and its 
latter part takes in successors of a “Ruler” who satisfy the test of the first part [Toktndra 
v Secy to GI, A1964 SC 1663]. The definition of "Ruler” takes in all heads of State 
whatever may be the form of government [Mina v UAR, A1966 SC 230]. 


Suits against Rulers of former Indian States 


’[87-B. Application of sections 85 and 86 to Rulers of former Indian 
States. —(7) The provisions of section 85 and of sub-sections (7) and (5) of 
section 86 shall apply in relation to the Rulers of any former Indian State as 
they apply in relation to the ruler of a foreign State. 

(2) In this section— 

(a) “former Indian State” means any such Indian State as the Central 
uovernment may, by notification^ in the Official Gazette* specify for the purposes 
of this section: and 

fu “Ruler”, in relation to a former Indian State, means the person who, for 
the time being, is recognised by the President as the Ruler of that State for the 
purposes of the Constituion.] 


Bangladesh & Pakistan: Omit the section. 


1. See t n 1 in p 178. 

2, For notification specifying former Indian States 
bee 3, Hxt p 281. 


see Gaz of India, 1951, Pt D— 
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to adjudicate upon the merits of the petitioner’s claim it introduces an infirmity in the 
order [Tokendra v Secy G I. A1964 SC 1663]. The personal privilege and other such 
privileges which the rulers of former Indian States had before merger was guaranteed by 
art 362 Constn.—History and scope of s 87-B iBliimaji v Vijaycminvrao, A1955 B 
The personal rights, privileges &c of former Rulers would be respected [Molianlal v 
Mansiiif’hji 1962, 1 SCR 702]. Consent of Central Government is condition precedent 
and it cannot be waived [UsmaiwUkhan v Sagarmal, A1962 MP 320]. Governments 
consent to sue a former Ruler is no consent to sue his successor. The successor enjoys 
immunity in his own independent right and fresh consent is necessary [Mir Behboob v 

Secy G /, A1969 AP 106]. 

S 87B does not contravene art 14 or art 19(f)(/) Constn iNarottam v Union, 
A1964 SC 1590; Tokendra v Secy G I, A1964 SC 1663; Mohaidol v Mansisnji. A1962 
SC 73] In a suit against a former Ruler for the act done by him in his personal capacity 
the plaintiff should not only deliver to him a notice under art 361(4) but should also 
obtain the consent of the Central Govt under ss86 and 87B lAihra v Chief Secy, A1963 

^ The Section does not apply to suits filed by ex-Rulers with regard to any rights or 
privileges. When such a suit is filed he permits himself to be governed by the Code which 
regulates procedure. There being no notification under s 133 exemption from personal 
appearance is not allowable [Darbar &c v New India &c, A1955 B 275]. R.efusal to 
grant consent is not justiciable. It is an act of State and is not subject to judicial review 
[Jaswantsinghji v Union, A1970 D 190, following Mohanlal v 

For notification specifying the former Indian States, see SRO 468—Not. No 55-P (B) 
dated 1st April 1951 Gaz of India Extraordinary, Pt II Sec 3 P 281. 
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88 Where interpleader suit may be instituted.—mere two or more persons 
claim adversely to one another the same debt, sum of money or other property, 
movable or immovable, from another person, who claims no interest therein othei 
than for charges or costs and who is ready to pay or deliver it to the nghtrul 
claimant, such other person may institute a suit of interpleader against all the 
claimants for the purpose of obtaining a decision as to the person to whom the 
payment or delivery shall be made and of obtaining indemnity for himself: 

Provided that where any suit is pending in which the rights of all parties 
can properly be decided, no such suit of interpleader shall be instituted. 


Scope and Application. C/ R S C Or 57 rr 1-2 Procedure (Or 35 rr 1-6). In an 

Sr..r« WnJS“’h. » CO. o, .0. C -j.^. » p., 

or deliver the property to him, the suit is not interpleader [Man v Sa oda, A 922 C 138J. 
Norls a sufftoe^eader when plaintiff has any interest '"‘^e object "latter or is m 
collusion with one of the claimants [Sambayya v Subba Reddi, A1952 M 564]. T 
party filing an interpleader suit should be in a position to walk out of the suit with a 
Sclato for cosi^ [National Ins Co v Dhirendra, A1938 C 287]. In order to determine 
the exact nature of the suit regard must be had to all the prayers in the plaint. It is not 
an interpleader suit merely because one of the reliefs has reference to it [Jasannath v 
Tulka 32 B°592] A has a certain sum with him which is claimed by B and C adversely 
to each other A institutes an interpleader suit against them. It is found that A had an 
agreement with B before the suit that if B succeeded m the suit he should accept a certain 
^ • f u *' r*f h\^ claim In view of such an agreement the suit should be 

r„,S.d“S°v“ !LT£To. m,. 62 UQB 396r A. ,d .»..dd,... o. p..i« 
» Bta-, , CM A,^, A ® °d'y’f .h. .d,..,. .did. h. 

The section requires ttot th p plaintiff must admit the claim against 

admits to be due and pay w a 1966 AP 92]. 

him in its entirety claimed by several parties, the railway can bnng an 

Where consigned goods are demurrage &c [B B C / R v Sasson. 18 

interpleader suit claiming o V i interpleader suit when on the death of a person 

B 231]. The Court of succession of his property is disputed [Hoshiarpur v 

whose property is m its cn g . indemnity from one of the claunants cannot 

Tikka, A1954 Pu 105] A party M ^ ^ 

file an i"te7l^/^^"/"'‘..Xation which defendant has what right and such other prayers 
sets of landlords for a a^cla . 7 g 4 j 

is not by way of interplead L ' claiming to be interested in an 

Ihe court may under Or i rr 
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interpleader suit on his own application \Rabbaba v bPoorjehan, 13 C 90]. The valuation 
of the suit is the value of the property in dispute [Rafiq v Baburam^ AI940 A 452]. 

Appeal. Order dismissing interpleader suit is appealable [Orr v Chidambaram, 33 
M 220]. Direction as to interpleading is appealable under Or 43 r l(p) [Maharaj v 
Chinar, 30 A 22]. 


PART V 

SPECIAL PROCEEDINGS 

Arbitration 

89. Arbitration. [Repealed by the Arbitration Act, 10 of 1940; s49 and 

Sch nil 

S 89 had reference to arbitration, the procedure relating to which was embodied in 
the Second Schedule to the C P Code. There being now an independent enactment 
relating to arbitration, the law has been consolidated in that Act. 


Special Case 

90. Power to state case for opinion of Court. —Where any persons agree in 
writing to slate a case for the opinion of the Court, then the Court shall try and 
determine the same in the manner prescribed. 

Scope and Application. Procedure (Or 36 rr 1-5). Where there is other efficacious 
remedy, eg a special tribunal with special and effective powers^ the section does not 
spply [Trustees v Muncpl Corpn, 54 B 825]. Where a special case is settled by consent, 
it can only be reopened by mutual consent [Monie v Scott, 43 B 281, 298], Taking of 
evidence is not prohibited [Minoo v Maneck, A1964 Mys 185]. 


Suits relating to Public Matters 

91. Public nuisances. —(7) In the case of a public nuisance the Advocate- 
General, or two or more i^rsons having obtained the consent in writing of the 
Advocate-General, may institute a suit, though no special damage has been caused, 
for a declaration and injunction or for such other relief as may be appropriate to 
the circumstances of the case. 

(2) Nothing in this section shall be deemed to limit or otherwise affect any 
right of suit which may exist independently of its provisions. 


Scope and Application. The section deals only with public nuisance which affects 
a considerable number of people. Definition of public nuisance [s268 I P Code; s3(48) 
General Clauses Act; Muthumira v i?, 7 M 590]. The section is to be read with s93. 
Cf the section with cl (/) of s 41 SR Act. S 33 Calcutta Municipal Act does not control 
the section [Surajmal v Abhoy. 21 CWN 595]. 

Formerly, a public nuisance was actionable only at the suit of a party who had 
sustained special damage [Rukhmi v Kishan, 48 IC 88]. Under the present section the 
Advocate-General or two or more persons having obtained his consent in writing may 
bring a suit cither for a declaration or injunction or for any other relief irrespective 
ot any special damage. The words “such other relief* include damages and removal 
ot nuisance [Manilal v Iswar, A1925 B 367]. In order to attract s 91 proof of 

obstruction to public road is not enough; it should also be proved that the obstruction 

caused constitutes a public nuisance [Parameswarappa v Krishnachari, 1958 And LT 801]. 
The public and everyone has a right to use the entire width of a public highway without 
obstruction \Gopala v Narasimham. A1958 AP 586]. In England the Attorney-General’s 
power extends to constructive public nuisance or public nuisance in law. But s91 is 
restricted to public nuisance in fact [Adv^Genl v Haji, 12 Bom LR 274: 5 1C 2131. 
Proceedings for a public nuisance are now instituted by action in the High Court [See 

^ J’ Apart from s 91 no action can be maintained by an individual against 
another for obstruction to a public highway without proof of special damage [Rawia^>«i/imii 
v Lakshmmarasimham. A1957 AP 44]. 

^ person commits a public nuisance—(/) he can be criminally prosecuted under 
he may be sued under this section; (3) he may be sued for damages 

a e ins ance of a private individual who suffers special damage by reason of the nuisance. 

apart from that which he suffers in common with others affected by the nuisance 
[Md Reza v Md Askart. 46 A 470; Manilal v Ishwar, A1925 B 367; Ardeshir V 
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53 B 187; Moolchand v Cfihoga, A1963 Raj 25J. These remedies are concurrent. This 
section deals with the second class of remedy. Where no relief is sought and there 
is no claim, there can be no declaration under the section [Tiratli v Md, Ai923 L 546]. 
Real test of a suit in respect of public nuisance without proof of special damage—If the 
suit does not involve the determination of any right independent of sub-s(/), then plaintifi 
must obtain the consent of the Advocate General [Moolchand v Chhoga, sup\. Plea 
of want of sanction cannot be raised for the first time in appeal [Sridhar v Rojabhan. 
A1928 N 39]. 

Instances of public nuisance: Opening a burial and burning ground near residential 
house [Md v Munpl Com, 25 M 118]; Slaughtering cattle in public street [R v Zakiruddin. 
10 A 44; Shahbaz v Umrao, 30 A 181J. Obstimction to and encroachment upon public 
highway [R v Virappa, 20 M 433; Adar v Ambika, 6 CWN 886; Sheikh v Laxman, 12 
NLR 130]; Obstruction on a tidal navigable river [In re Umesh, 14 C 656]. Suit claiming 
a right to take tazias along a road alleged to have been narrowed down is within the 
section [Raghiibar v Mardari, 157 1C 638]. 

A distinction has to be made between a public and a village road. In the case of the 
former proof of special damage will be necessary but not in the case of the latter. Distinction 
between public and quasi-public highway [Chandrawati v Rameshwar, A1968 P 422—cases 
discussed]. Suit by particular class of public claiming right of way over village path 
[Ramadhin v Parmeshar, 20 PLT 414] or suits by persons in respect of personal right to 
passage [Ram v Munna, A1939 A 586] is not barred by s91. Obstruction to village 
pathway is a public nuisance under the section although it may not be a public highway 
in the full sense. Suit may also be brought under Or 1 r 8 [Bibhuti v Guru, A1940 P 
449]. Suit in a representative capacity under Or 1 r8 in respect of obstruction to village 
cart track lies without proof of special damage. [Dolgobinda v Khatu, A1948 P 183; 
Venkayya v Lakshmi, A1957 AP 975]. Similar suit lies in respect of village pathways, 
wells, banks of rivers etc without proof of special damage [Subbamma v Narayanamurthi, 
A1949 M 634; Somu v Gourugari, A1956 AP 235; Faqir v Sooraj, A1949 A 467; Sriram 
V Patti, A1968 A 18; Kali v Ram, 17 CWN 73]. Special damage is that damage which 
would be suffered by an individual beyond what is suffered by him in common with others, 
eg proximity of plaintiff’s house to that of the nuisance [Khirsingh v Brij, A1949 N 314J. 

There are two modes of escape from the special restrictions of s91: (7) proof of 
special damage; (2) proof of invasion of the special rights of a limited class which will 
give an independent right of action [Bibhuti v Guru; Khirsingh v Brij, Qntci\. Aa 
representative suit by a limited class of villagers for right of passage does not require 
sanction [Ramdahin v Parmeshwar, AI940 P 160]. 

S)Ub-sec 12) [Suits Without Sanction]. Where special damage is caused by public 
nuisance the plaintiff may bring a suit for its removal though similar orders may be made by a 
criminal court (see ss 133-144 Cr P Code) [Raj v Shahebzada, 3 C 20 FB; see Ardeshir v 
Aimai, 1929 B 94]. It has been held that suit to establish a public right of way and to 
remove obstruction constituting public nuisance may be brought without sanction and 
without special damage. The English rule as to special damage does not apply 
[Munusami v Kuppusami, AI930 M 691; Subbamma v Narayanamurthi, A1949 M 634]. 

S 91 does not take away any independent right of suit that may exist and it does not 
override the provisions of Or 1 r 8 which merely lays down the procedure to be adopted 
in a representative suit where a right of suit already exists. It does not apply to cases 
of quasi-public rights, such as village roads &c. The special rights of a limited class 
giving an independent right of action is independent of both s91 and Or 1 r 8—Doctrine 
of special damage discussed [Bibhuti v Guru, A1940 P 449]. Suit by plaintiffs for 
declaration of a right of way across a public street is not a case of public nuisance and 
lies without sanction and without recourse to Or I r 8 [Murugesa v Arunagiri. A1951 M 
498; Mandakini v Basant, 60 C 1003: A1933 C 884; Munuswami v Kuppuswami, A1939 
M 691- Subbamma v Narayanamurthi, A1949 M 634; Nagireddy v Lingo, A1956 AP 235; 
ihangavelu v Sudalaimada. A1962 M 431; Moolchand v Chhoga, contra: A private 
individual cannot sue in respect of a public nuisance (eg encroachment upon public road) 
without sustaining special damage unless the suit is brought m conformity with s91(7). 
If he has no right to sue without proof of special damage, the adoption of the procedure 
in Or 1 r8 cannot vest him with such right to sue [Surendra v Dt Board, 46 CWN 261; 
Ramabrahma v Lakshminarasimham, A1957 AP 44; Appayya v Narasimhulu, A1938 M 338; 
Bhulokanathan v Rajagopala, A1941 M 669]. 

^92. Public charities .—(/) In the case of any alleged breach of any express or 
constructive trust created for public purposes of a charitable or religious nature, 

S 92 does not apply to: 

(i) any religious trust in Bihar, see Bihar Act 1 of 1951. 
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or where the direction of the Court is deemed necessary for the adniinistration of 
any such trust, the Advocate-General, or two or more persons having an interest 
in the trust and having obtained the consent in writing of the Advocate-General, 
may institute a suit, whether contentious or not, in the principal Civil Court of 
original jurisdiction or in any other Court empowered in that behalf by the ^[State 
Government] within the local limits of whose jurisdiction the whole or any pan 
of the subject-matter of the trust is situate, to obtain a decree— 

(a) removing any trustee; 

{b) appointing a new trustee; 

(c) vesting any property in a trustee; 

'L(cc) directing a trustee who has been removed or a person who has ceased 
to be a trustee, to deliver possession of any trust property in his possession to the 
person entitled to the possession of such property;] 

{(I) directing accounts and inquiries; 

(c) declaring what proportion of the trust-property or of the interest therein 
shall be allocated to any particular object of the trust; 

(/) authorizing the whole or any part of the trust-property to be let, sold, 
mortgaged or exchanged; 

(^) settling a scheme; or 

(//) granting such further or other relief as the nature of the case may require. 

(2) Save as provided by the Religious Endowments Act, 1863, *[or by an> 

corresponding law in force in ®[the territories which, immediately before the 1st 
November, 1956, were comprised in Part B States] ]. no suit claiming any of the 
reliefs specified in sub-section (7) shall be instituted in respect of any such trast 
as is therein referred to except in conformity with the provisions of that sub-section 

U P Am— In sub-s (/) after clause ( h ) the following clause was inserted by U P Act 
24 of 1954: — 

*'( hb ) for delivery of possession of any trust properly against a person who has ceased 
to be a trustee or has been removed'’. 

Sec cl (cx) inserted by the later amendment of s92(/) by Central Act, 66 of 1956. 

Bangladesh & Pakistan : For “State Government” read “Provincial Government” 
and omit the words inside brackets marked 3, 4 and 5. 

Changes. The words “public purposes of a charitable or religious nature” have 

been substituted for the words “public, charitable or religious purposes”; the words 
“whether contentious or not” have been inserted and cIs («) (/>) and sub-sec (2) have been 
added by the Code of 1908. 

Scope and Application. The section enables some of the persons interested in a 
trust for public purposes to sue with the consent of the Advocate-General or the Collector 
(s93). It docs not impose a general embargo on filing of a suit in a civil court, but only 
directs that suits of the nature mentioned in sub-s (/) shall not be instituted in a civil court 
except in conformity with the provisions set out there [Vedasiri &c V Indurit, A1967 SC 
781]. The main purpose of s 92 is to give protection to public trusts of a charitable 
or religious nature from being subjected to harassment by suits filed against them [Madappa 
v Mahanthadevaru^ A1966 SC 878]. 

Conditions of a suit under s92; (/) Existence of a trust for public purpose of religious 
or charitable nature; (2) Suit must be of a representative character to enforce public rights, 
ie it must be not only in the interest of the plaintiff, but in the interest of the public, 

or in the interest of the trust itself; (i) Suit must be by two or more persons having 

(i7) public trusts in Maharashtra and Gujarat, see Bombay Act 29 of 1950. 

{(70 public trusts in Rajasthan, see Rajasthan Act 42 of 1959. 

Ss 92 and 93 do not apply to: 

(0 Hindu Religious Institutions and Endowments in Madras, sec Madras Act 22 
of 1959. 

(i7) Charitable institutions and Hindu religious institutions and endowments in 
Andhra Pradesh, sec A P Act 17 of 1966. 

For institution of suits under s92 without obtaining prior consent of by the 

Wakf Board in UP, sec UP Muslim Wakfs Act. 1960 s 64 and UP Ga£ 
Extraordinary date 3-9-1960. 

2. Subs for “Provincial Government" by lAO 1950. 

3. Ins by C P Code (Am) Act 66 of 1956 s9. 

4. Ins by C P Code (Am) .'\ct 2 of 1954. 

5. Subs for “a Part B State” by AL (No 2) order 1956. 
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interest in the trust; (4) Written consent of Advocate-General or Collector; 1,5) Suit must 
be for an alleged breach of trust or circumstances necessitating the direction of the court 
for the administration of the trust; (6) The relief sought must fall within one or more 
of clauses (a) to (/i)- All the conditions must be fulfilled [see Ramdas v Krishna, A1940 
P 425; Gajur v Mohiddin, A1932 B 65; Gheevarghese v Chacko, A1963 K 191; 
Biswanath v Radhaballabhji, A1967 SC 1044]. A suit under s 92 is of a special nature 
which presupposes the existence of a public trust of a religious or charitable 
character and can proceed only on the allegation that there is a breach of trust or that 
directions from the court are necessary for the administration of the trust [Harendra v 


Kaliram, A1972 SC 246J. 

The suit must be a representative one brought by individuals for the benefit of and 
as representatives of the general public for the purpose mentioned in it and not for their 
own interests [Buddree v Chooni, 33 C 789, 804; Anandrao v Ramdas, 48 lA 12: 48 C 
493: AI921 PC 123: 25 CWN 794 PC], or for vindicating the private rights of one of 
the trustees [Shanmukham v Govinda, A1938 M 92; Alagappa v Anmachallam, A1927 
M 338; Appanna v Narasinga, 45 M 113: A1922 M 17 FB; Sugra v Haji^ A1969 SC 884J 
or for a particular infringement of individual right [Dinshaw v Jatnsetji, 33 B 509; N'anak 
V Krishan, A193I L 727; Appanna v Narasinga, 45 M 113 FB; Bashikar v Thandronatha, 
A1922 M 55]. Decision does not bind interests not represented in the suit. In order to 
determine the effect of a decree in a representative suit it is essential to enquire which 
interests were represented by the plaintiffs or defendants. It will be necessary to examine 
the plaint to decide in what character the plaintiffs had sued and what interests they had 
claimed [Ahmed Adam v Makhri^ A1964 SC 107]. If person having an interest brings a 
suit, it cannot be thrown out because he is actuated by personal revenge \Farman v Md 
Raza. A1950 A 62]. 

A suit under s 92 is a representative suit and the decision binds not only the parties 
to it but all persons interested in the trust. Therefore the subsequent modification of the 
scheme binds the persons {pitjaris) who were not parties to the original suit if their private 
rights are not affected [Raje Anandrao v Shamrao^ A1961 SC 1206: 1961, 3 SCR 930]. 
When no reliefs are asked against some trustees, no decree can be passed against them 


[Shk Abdul v Mulla Alibhai, A1963 SC 309]. 

The only reliefs that can be claimed and allowed under s 92 are stated spec.fically 
• r r ^ m A suit under the section presupposes the existence of a public trust. 

} declaration that it exists might be made as anciUary to the 

If defendant demes the [f entitled to it. But when plaintiffs case fails 

for want f [Pragdasji v Jshwarlalbhai, 1952 SCR 513: A1952 

Sr”l431*“‘'Lr where the suit is dismissed on both grounds viz that it was not a public 
SC 143]. But w available, a decision that the properties were 

trust property and ai o rte rehe s w ^ 

r" W TwrLf V twLndm A1963 SC 385 folld; Pragdasli v Ishwarlalbhai. A1952 SC 

K cnmf of the reliefs fall under s 92 and some do not, the bar m the section 
143 dist)]. ® , Mahaloxmi A1953 B 153] but the suit as a whole need 

would apply [Rtmc o hit by the section [Sarat v Hem, 

A^e^o'c'sSSI b^ suitable amendment if necessary {Visalakshi v Vecrayya, A1965 M 531]. 
A1960 C 558J as an ancillary relief does not change the nature 

The fact that a dec ara cease to be a representative suit under s 92 [Chiranlilal 

of the suit and ‘he suYf/g."^^"^ v Md, .«p]. The fact that it is a public 

Lrt dois nol dejriyf the court of its jurisdiction to appoint a receiver [Shavax v Uasood. 

A1965 AP 143]. , . g, eaually applicable to defence also. A special defence 

The pnnciple ^g^^ered by s W cannot be entertained by the court even 

though the suit 's "Ot 1 purposes, it has a duty to consider 

Once the finds ha^Mt^^^ ^ allegations 

what IS best the m nature of the suit and not the written statement [Abdul 

in the *“ffflm[™A19M M 406; Abdul v Fakir, A1946 N 401; Ganga v Keshar. 

A?l37 S 1741 S^ope of suiUroper declaration that can be made [Swnmi v Dever,dra_ 

A1946 PC 100; 8*^306^ [ 09 ] A decree in a scheme suit has the effect of a judg- 
merr^em £L«/ta/. v Royal &c. A1948 M 134; Suraigir v Brahma. A1946 A 148, 149; 

Anju^n V principal Civil Court of original jurisdiction’' 

The substitution Cou;; ^/the District Court” overrides cl 12 of Letters 

for the former 92 cannot be brought in the High Court when the subject 

matter ot the trust is outside its local jurisdiction [Padampat v Narayan, A1932 C 444: 
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59 C 357]. “Any other court cnipov/ered” [see GobinJ v Srinii'-is, A1937 B 275; Dhorioai 
V Pragdasji, A1935 B 172]. The District Judge can assign the power under this section 
to the AddI Dist Judge [Gangagil v Rasal, A1965 Pu 472 FB]. Suit should be brought 
where the subject-matter of trust or a part of it is situate [Annamalai v Solaigoppa, A1935 
M 983]. Jurisdiction must be ascertained solely by reference to the existence or otherwise 
ot the trust property and not by reference to the residence of the defendants or the cause 
of action or a part thereof arising within the jurisdiction of the court [Fazal Hussain v 
Abdullabhoy, 6 DLR (B) 39]. 

When trust property is in India but the charity is conducted abroad and part of 
the cause of action in respect of charitable trust conducted in Jaipur State arises within 
the jurisdiction of the High Court under cl 12 Letters Patent, it can entertain a suit— 
Extent of equity jurisdiction to give direcions [Bilasrai v 5/iiv, 48 CWN 448; 71 lA 47: 

A1944 PC 39; Fazilehussein v Yusuf ally, A1955 B 55; see Jainambiikanni v Ruthn^pathy. 
A1946 M 416]. Suit against a trustee with sanction under s92 for defalcation of account 
&c in respect of foreign charities administered in foreign States lies in a High Court in 
India in exercise of original jurisdiction [^Bhagwaudas v Natwarlal, A1949 B 35!]. It is 
not necessary that in every suit there must be a trustee as a defendant. A suit will lie for 
settling a scheme where the direction of the court is necessary. The person in possession 
of the property will be a proper party [Annapurnamma v Collector, A1953 M 906; 
ViCnkatanarasimharao v Subbarao, A1923 M 376]. 

The requirement of s 92 cannot be waived [Mulchand \ Harkishin, A1941 S 88; 
Mandoori v Gudipudi, A1926 M 970]. District Judge cannot appoint mutwali on a 
summary application when there is a de facto mutwali^ except in a suit under s 92 [Abdul 
Aziz V Kandoth, A1951 M 495]. 

S 92 does not apply in a suit by trustee against strangers to recover trust properly 

[Dera Musa v Sawa Dass, A1964 Pu 426]. Ejectment against a lessee of trust property 

cannot be asked for [Faizunnessa v Asad, 41 CWN 298]; nor is a lessee from trustee a 
necessary party | Massirat v Hossein, 42 CWN 345]. 

The courts already had the pov/cr conferred by cl (cc). It does not give any additional 
power which was not there [Rustam Ahmed, A1966 A 163]. 

Even after obtaining the consent of the Advocate General, the plaintiffs must prove 

that they or at least two of them had such interest in the trust as would entitle them to 

file a suit [Bhika v Hcma, 1964 Raj LW 147], 

Ss 92, 93 do not apply to Tirumalai Tirupati Devasthanams [see Madras Act 19 of 
1933 s44(2)]. 

Abatement. The suit being a representative one, the death of one of the plaintiffs 
does not cause abatement and the court has power under Or 1 r 10(2) to add other persons 
interested in the trust as parties [Anandrao v Ramdas, A1921 PC 123; Parameshwaram v 
Narayanan, 40 M 110; Ram v Shyam, 55 A 687; Sailendra V Shib, A1944 O 289; 
Ambalavana v Adv-Genl, 43 M 707]. The suit does not also abate on the death of the 
defendant [Tula v Tikam, A1934 A 315]. On the death of defendant trustee, the cause 
of action survived against his successor-in-office v Adv-Genl, 28 MLJ 174]. 

On the death ot plaintiff respondent pending appeal his personal heirs cannot be brought 
on record as legal representatives [Bishambhar v Raghunath^ A1971 A 207]. When suit 
has been allowed to abate against a defendant, fresh suit lies [Ram v Narsinghji, A1946 
A 254]. 

Any member of the public can come in and carry on the suit or appeal and no 
fresh sanction is necessary [Faizunnessa v Golam, 39 CWN 951]. The test as to whether 
fresh sanction is necessary when a defendant is added is whether the scope of the suit 
has been enlarged or altered [Gopala v Ganapathy, 1920 MWN 478; Gori v Sarasamed, 
AI929 M 639; Mandoori v Gudipudi, AI926 M 970; Bagga v Tirath, A1928 L 717]. 

Charitable or Religious Trust for Public Purpose. The words **tnisC and 
‘'trustee*' are used in the ordinary sense and the word “public” means a section of the 
public [Md Kazini v Ali, A1932 P 33; Radha v Madan, A1945 N 64]. Hindu Law 
recognises dedications for establishment of deity and no trust is required for the purpose 
[Manohar v Lakhmiram^ 12 B 247, 263; see Vidyaviruthi v Balusami, 44 M 831 PC]. 
Such a trust for a Hindu idol and temple is one created for “public charitable purpose*' 
[Manohar v Lakhmiram, sup: Laxmanrao v Govindrao, A1950 N 215]. Managing 
Committee of a school for the benefit of the general public constitute a public charitable 
trust [M G Pillai v M il School Com. 1963. 2 MU 56]. 

The cases of a constructive trustee, or trustee de son tort are covered by s92 \^Abdul 
V Sheikh. 39 CWN 1103; Ghasi v Jamuna. A1934 P 321; Ram v Krishna. A1940 P 425; 
so also^ de facto trustee [Satya v Mohant, 57 CWN 524]. Meaning of “Constructive 
tiustees [Nelliappa v Punnaivanam, A1927 M 614]. A trustee illegally appointed by 
the court and even a trustee de son tort is a trustee within s92 [5arar v Hem, A1960 
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C 5581. Person purchasing wakf property as the personal property of a mw/H’fl/i with 

or without notice of the wakfnama is not a constructive trustee but a 

is not a proper party to a suit for administration under s92 [Gobinda v Abdul. 48 CWN 

^^^\he existence of public trust is essential, whether express or constructive. If the trust 
is a secular comprehensive public charitable trust it is sufficient [Shavax ^ 

A1965 AP 143]. Tests to determine a public truit [Gumatharudmswami v Bbimappa, 
A1948 PC 214* 1948 2 MU 450; Bihar State Board &c v Bis,sshwar, A1971 SC 2057, 
Md Nabiy Pro^^^^^^^ C 343; Dhoribhai v Pragdasii. A1938 B 471; Balaknshna v 
Ganesh A1952 Or 203]. What constitutes public religious or charitable trust ^ 

Harnam. A1942 B 291-, Bha..an v Gihar, A1940 PC 7; Laks^ana v A1924 

PC 44; Radha v Lachhmi. A1948 O 203]; Charitable mst [Taw v ^ A1939 K 203, 
Shadi V Ram A1948 Pu 49]. For description of “charity , see Hals 2nd Ed Vol 4 p 109. 
The word “charities” is an appropriate generic term of wide scope and meaning apt to 
include aU public, secular, charitable and recognised 

as such bv Indian Law [Manikka v Nayudii. 1946 FCR 67. A1947 FC IJ. ... * 

i. ‘‘nnblic Durnose” \Raj v Basdeo, 1 PLT 428; Md Ibrahim v Ahmad, 32 A 
Mnnmntha V Harish 33 C 905' Kelu V Sivarama, A1928 M 879]. Distinction between 

Sic mJ Si V P™.-. 47 CWN 591., Th, dWlncta . 

private and a public trust is that in the former the beneficiaries are specific indiyi^als 
and in the latter they are the general public who are incapable of ascertainment 
^^eokirianL^^^^^ A1957 Ic 133: 1956 SCR 756]. The mere fa^ ^ha certain 

provisions of the trust were for the family members of the ^ ^5 fra v A1969 

SC 8841 or orivate in nature, though the remainder was a public charitable trust, did not 

take the case out of s92 [Sarat v Hem, A1960 C 558]. Tests to determine public or 

taKe me case oui oi l ^ . ^j 952 Or 203]. A trust m relation to a Hindu 

b, «. .~d». 

Lnse \Sarat Ch v Rabindra. A1957 C II; Nallamotu v Vanipurapu A\961 AB 181]. In 

determining whether wakf is public or private court must apply ^ 

rr* AiQ^n A 621 Test as to whether wakf is for public purpose 

ms 1 Cal 241] Applicability of s 92 to wakf partly public 
[Hatemdi \ A 1939 r 254]. The trust must be substantially for public 

rSar if . Pf0P.>«d. for .b. 

E°™,nt ol • politL obN«iv. I. no. • ob*i»*“* 

[I«™» y Cl, A 195 ' P 340i ae Pro.od f Lmnah, 

pubho^ond prtly or PJ™''would fall within Iho poroiow ol , 92 

“ “ .“-f-“'br “‘ioinr Snfr ,zrpnSs 

V Han. .9up] Where bulk of the mcome^^ ^ ^ 20 C 116 FB]. 

Mo.; ,h2 “.rpUlwonr for both pnbUo ..rd P;™1^P“'P|“. ““““ »' 

lb. .™. Is .0 “ f*.n, S”.» ..is. CMorl V Prup, AI93. 

p fund usfd for benefit of community is public purpose [Kamarusu v 

» y MOl When the secular and religious duties of a mohunt of a public 

Rudra. AI953 M 220 ]. J^en the jurisdiction under s 92 

endowment are o„ly from the trusteeship and management but also 

The court can consider the moral character of the mohunt as 

dr.ir..sr;or^bs:i^sT«^^^ a,9» pc 24 ,.. cwn.,,,. o: 

the existence of ^ i^fxiraii 1952 SCR 513‘ A1952 SC 143]. But the expression is not 
1129; Pragdasn v ^ea^f of any admUted trust” [Ur v Daul, 13 Bom LR 

equivalent to aT 934'^B 257]; and where defendant denies trust and claims property 

49, 53; Saiyidv to frame an issue as to whether it is trust property 

as pnvate, it is not open to the co ^^^.^ssary [Abdul v Sheik. 39 CWN 1103; see 

and a separate suit for tha purp ^ 

Rajaram y <^hhotey. Ami A i Nilkanth v Ram. 46 B 101; Radha 

confer jurisdiction v Kmjna 

V I^chhm,, A1948 O 203]- ^ public trust [MiteWa v M, A1938 R 339] 

but also for ^rect . .. j; jj j always necessary that a breach of trust must be 

““ n«ir"n'. io, the i-.P. of ■nP »'« I««» v AM„. AI96S 

Pu 463]. 
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Every fresh breach of trust affords a fresh cause of action and a fresh cause of 
action arises every time the court's direction is necessary \Dayal v Tutsi, A1945 S 177]. 
Suit for removal of defendants on the ground that they arc not validly appointed trustees 

and for appointment of new trustees is within r 92 [Radha v Lachhmi, A1948 O 203]. 

Compromise or Arbitration. In regard to public trust, religious endowment &c 
court is not bound to accept a compromise arrived at between the parties [Sankaralinsa 

V Rajeswari, 31 M 236 PC: Samayamanthula v Vilia. AI949 M 851]. A suit under 

s 92 may be compromised but the court has plenary power to subject the terms to scrutiny 
and reject the compromise for valid reasons. No compromise can be said to be “lawful” 

within Or 23 r 3 which sacrifices the interest of a trust [Narayanaswami v Bd of Commrs 

A193() M 629: 53 M 398; Baua v Ananda, A1944 P 115: Md Idris v Md, A1948 P 97* 
Hiranaya v Sisir, 2 DR 143]. 

The consent of the Advocate General is not necessary for such compromise [Meenakshi 

V Commr, AI966 M 475]. A compromise decree passed in a previous litigation does not 

exclude the jurisdiction of the court to entertain a suit by the beneficiaries of the trust 

for alleged acts of commission and omission v Masood, A1965 AP 143]. 

Comprornise of a suit relating to public trust is prima facie opposed to policy, but 

court has jurisdiction to sanction if it is not detrimental to the interest of the trust and 

is lawful [Chand Bihi v Esmail. A1949 C 214j. A compromise scheme decree directing 
division of debuttor property into two shares is incapable of execution [Atul v Manmatha 
AI949 C 215: 52 CWN 439 {Vaithiliniia v Thiagaraja, 59 M 751 folld)]. 

Public right determinable under the section cannot be referred to arbitration [Ganga 

^ There can be no decree on an award given in respect of 

public charities which was referred to arbitration [Lakshmi v Romatingayya A1939 M 
170; see Bava v Kesliav. A1937 S 174]. 

Having an Interest in the Trust”, The effect of the amendment of s539 of tiie 
Code of 1877 where the words were “a direct interest” by substitution of the words “an 
interest by Act 7 of 1888, has been to widen the class of persons who are entitled to 
institute a suit under the section [^iaUajonanda v Umeshananda, 2 CLJ 460]. No direct 

interest is necessary as the word “direct” has been omitted. It is enough if a person has 
an interest in the trust. ‘Interest’ denotes a present and substantial interest and not a 
sentimental or remote or fictitious or purely illusory interest [Mi/chla v M. A1938 R 339, 
Ram Ch V Parmeswaran. 42 M 360 FB • A1919 M 384; Raton v Suraj, A1944 A 1; Farman 
o ^ see Vaidyonatha v Swaminatha, 51 lA 282: A1924 PC 221: 47 

lambardar is no such interest [Hornom v Gitrdial, A1967 
aITsq^i “person having an interest” [Ramaswami v Karumuthn, A1957 

M 597J. “Persent interest” means an interest in pres^enti or in future likely to be affected 
iQsn which property is being managed or mismanaged [Farman v Md Raza. 

950 All 985: A1950 A 62]. It is not necessary that the plaintiff should be interested 
m all Items of properties in the trust [Ananda Theertha v Kumaraswami, A1952 TC 134]. 
Persons benefittmg from a religious institution serving free food are not entitled to file a. 
m un er s 2 [ffarnam v GurdiaL sup]. Persons who not only made contributions or 
erings ut devoted their time and energy for the preservation of trust property, are 
persi^s interested m the trust [Mant^ilal v Durga, AI968 Raj 314]. 

^ of qualifying interest may vary widely with the character of the trust 

nn Lh. something more than a mere abstract sentimental interest. Where the plainUfi 
whether ihp^ 1 ^. hcnefit of Hindus did not even come into court and say 

satisfied frv ‘7^ concern at all in the suit, qualification required by s92 was not 

is ^ condition precedent. A consent to one and “another” 

The sanciinnfn. J \ A 162], Court cannot go behind the sanction. 

ment of nhinf*"rA/^ ^wicw its sanction but it has no power to sanction amend, 

persons u t v Gulum, A195I N 394]. Permission must be given to namtd 

others as co-nl iintiir!' nominate one person and give him a blank cheque to join 

joinilv.' Where sin tJ K A1942 B 291]. The sanction must be acted upon 

of the suit the othe^r ihr four persons and one dies before the institution 

Sundrrlal A1967 SC 15401 ^ to file a suit without fresh sanction [Afarof/i V 

< n y of 5401 If consent has been given to two or more persU some 

65 lA 19^42 CAVN^S^ v Badrul Islam, A1938 PC 184: 

M 223- yU./ /v/wn V Af, r^ 29 ML] 231; Pitchayya V Venkata, 

s, A19J^ A ?4 er r^./' V Harkishan, A1941 S 88; Sibte V 

subscmicntlv revoket n given and institution of suit consent cannot be 

supscqiicntly revoked \Desroj v Dy Commr, A1962 J & K 861 

any o^her^staL'^ ^r^three"' institution of the suit and has no reference to 

anLal alone i'’*; <=omcnt and two die. the other plaintiff can', 

appeal alone lAh Be,am v Badrul fslom. sup}. A sanction may be in general terms 
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[Anandrao v Kawdas, 45 LA 12: A1921 PC 123: 25 CWN 794; see Mau^Ual v Durga. 
Aiy6S Raj 3141. A notice to the institution or trustees by the Advocate General is not 
obligatory [Hhavax v Masood, A1965 AP 143]. 

Grant of sanction is not a judicial function [Sfuivax v Masood, sup]. Consent of 
Advocate-General is an administrative or executive act and not qasi-judical [Shanlanand 

V Advte-Genl, A1955 A 372— contra: Abu Baker v Advte-Gcnl. A1954 T-C 331]. 
When considering the question of sanction, the Advocate-General should go into the 
question of bona fides of the would-be plaintiffs and their capacity to represent the public 
[Jugal V Shiam, A1944 A 231]. He is not to give decision on the issues but has to 
see that there is a prima facie case [Sayyed Shah v Md Labbai, A1950 M 596]. Where 
direction has been properly exercised, the decision reached cannot be interfered by the 
court—Duties of the Advocate-General in coming to a decision stated [Abu Baker v 
Advte-Genl A1954 T-C 331]. The Advocate-General may hold an enquiry himself or 
through the District Officer, but s 92 does not require it—Duties of Advte-Genl stated 
[Shantanand v Advte-Genl A1955 A 372]. No application for writ of certiorari under 
art 226 is maintainable on the Advocate-General granting or refusing consent under s92 
[Raju V Advocate-General A1962 M 320]. 

Consent subsequently granted relates back to the institution of the %uit\Ramayyanger 

V Krishna. 10 M 185; Chhabile v Durga, 37 A 296-~<:ontra : Gopal v Kanno, 26 A 
162]. A fresh consent is necessary when a defendant is added [Abdul v Cassum, 36 
B 168: Gobinda v Abdul, 48 C\W 225]. But it has been held in Madras that the 
Court has power to add parties under Or 1 rlO without previous sanction of the Advocate- 
General [Ambalavana v Advte-Genl 43 M 707; Parameshwaram v Narayanan, 40 M 
110]. If the scope of the suit is substantially altered by the addition of a party, previous 
sanction of the Advocate-General is necessary [Kidar Nath v Kishandas, A1957 Pu 106]. 
Refusal of Advocate-General does not operate as res judicata in an application under 
C P & Berar Religious and Charitable Trust Act [Thakurdas v Motibhai, A1951 N 317|. 


Cases Within S 92. Suit by plaintiff on behalf of all interested against trustees 
of a fund for accounts etc falls within els {d) and (h) [Abdul Razak v Abdul Hamid. 
A1951 M 406]. Suit against trustees de son tort lies provided they do not claim to hold 
adversely to the trust [Nanhoobeg v Gulam, A195I N 394]. 

Suit by a trustee of charitable trust against co-trustees on the allegation of breach 
of trust is within s92 although the plaintiff brought the suit for the purpose of enfocing 
payment of amount alleged to be due from the trust estate [Gajanan v Bhal A1942 

B 125]. 

Cases Not Within S 92. Suit by an idol or a worshipper on behalf of the idol 
for declaration of title and possession [Bishwanath v Radhaballabhji, A1967 SC 1044] 


even though the trustee continues in office [Periyaguruswamy v Kaliamman &c, A1971 
M 278J. Suit on behalf of deity to protect property of Private trust temple by persons 
making donations for temple maintenance [Ramchand v Jankl A1970 SC 532]. Under 
the general law there may be a suit for a declaration that the suit property belongs to a 
religious or public trust and no sanction is necessary [Abdur Rahim v Barkat. 55 IA 
96* A1928 PC 16; Ranchhoddas v Mahalaxmi, A1953 B 153]. The section does not 
apply to a suit by a trustee against a stranger to recover trust property [Firm v Nagappa. 
45 CWN 385* A1941 PC 1: 67 lA 448; Amin v Committee <Scc. A1969 Mys 103; Dera v 
Sewadan A1964 Pu 426; see Gobinda v Abdul A1944 C 163], or by a trustee against 
co-trustee or ex-trustee for accounts [Shanmukhan v Govinda. A1938 M 92; Indu \ 
Kiran 44 CWN 327* Gurunath V Alansaram. A1939 M 594; Appanna v Narasingha, 
45 m' 113* Balkishanv Parameswarl A1952 Pu 386; Sreeramulu v Sathina, 1954, 2 MLJ 
552; BalkUhen v Parmeshrl A1963 Pu 187; Shrirom v Chhano A1969 D 75; see however 
Tricumdas v Khimji. 16 Bom 626], or against rival trustee for ousting him \Jam,at v 
Md A1938 L 8691 or by general trustees of temnle against trustee of a fund for accounts 
[Ti'rumatai v Kris'lmayya. A1934 M 466 FB; Thirugnanasambandham v Ramachandram. 
AI953 M 744* or to suits against trespassers or against alienees from trustees for a 
declaration thai the property in their hands is trust property and for possessmn, a ^t 
for declaration that the property belongs to ^ /' ff 

482 • A1Q28 PC 16* 55 lA 96; Chidamhara v Nallasiva, 41 M 124. Ayatannessa v Kulful 
.13 GWN 234; Kashi v Gangiibai, A1931 B 170; iVfan i/an v Kbadem, 9 CWN ISUInayat 
V Fair 45 A 335- Shadi v Bar. A1948 Pu 49]. Suit against trustee of charitable trust 
k r:;pect ot surpluf?o be distributed among descendants of settler is not within s92 
LSyed Abbas v Sved Amir. A1949 M 257], or a suit for a declaratmn that certain property 

belongs to a public charity [Ramaseshayya v Myneni. A1957 AP 964] 

. Suit for declaration that a person in office is not entitled to be a trustee is not wUhm 
s92 “Removinir ariv trustee” in cl (a] does not include cases where the right to hold 

■the office is challenged [Sundaralingam V Nagaiingam, A1958 M 307], Where the material 

1 . . 
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allegation is that the appointment of the trustee is invalid, a suit for his removal is outside 
s 92 [Sanat v AI961 C 41IJ. vSuit against the transferees from the head of a 

math that property in their hands is trust property is outside s 92 [Mukaremdas v 
Chhagan, A1959 B 491]. 

Questions regarding the validity of a trust or wakf are beyond the scope of a suit 
under s 92 [Hashim v Ghoumoli, A1942 S 137J. A mere declaration that a trustee has 
not been validly appointed is outside s 92; but such a question may be determined if it is 
necessary to go into it for giving reliefs claimed in a proper suit under the section 
[Lokenath v Aboni, A194] C 68; sec Radha v Lochhnii, A1948 O 203]. Where the trustee 
alleges an interest adverse to that of the trust and denies its validity, it is a good ground 
foi his removal [Hashim v Ghonnsali, .v/ip]. 

The High Court went wrong in making an allocation of the lands between the 
trustees and archokas in a suit for ejectment. The High Court had to deliver possession 
to the plaintiffs who had established their title to the suit properties [Periaswami v 
Sundaresa, A1965 SC 516]. In a suit for settling a scheme for management of a temple 
where the bulk of the lands alleged to belong to the deity are in the hands of transferees 
who are not parties to the suit^ it is not appropriate for the court to investigate question 
of title about which there is a dispute. In settling a scheme persons who though not de 
jure shebaits are acting as de facto shebaits should not be completely excluded from 

management [Knlimatn Thakurani v Jibaudhan. A1962 SC 1329; Mitrti Chaturbhujji v 
Gobind, A1965 MP 3]. 

Clause (f). This clause does not hamper the ordinary administration of trusl 
properties by trustees or managers. It was put in inter aJia to give certain power to the 
court which may be exercised in situation requiring court’s sanction for alienation. 
Accordingly a provision in a scheme which directs trustees etc to obtain direction from 
the court in certain contigencies is not invalid [Madappa v Mahanthadevaru, A1966 SC 878]. 


“Settling a Scheme" or Modifying it. As to the discretion of the court in settling 
a scheme, sec Md Ismail v Ahmed, 43 C 1085: 20 CWN 1118 PC; Md Ally V Akbar, 
38 CWN 452: Acharyo v Laxmidas, 33 CWN 352 PC; Shah Md V AbU 11 P 228, The 
discretion is very wide [Md Ismail v Ahmed, sup: Faizuimessa v Asad, 41 CWN 298] 
and the fact that the deceased trustee desired that the present trustee should succeed 
him does not fetter the court’s discretion [Gurunatha V Bhimappa, A1948 PC 214: 51 
Bom LR 1], A scheme once framed should not be changed unless there are strong and 
substantial reasons to do so [Ahmad Adam v Makhri, A1964 SC 107 (Att-Genl v Stewert. 
1872, 14 Kq 17 rel on)]. As to the application of the cvpres doctrine, see Mayor v 
Adv-Genl 3 lA 32: 1C 303; Hormusji v Warden, 32 B 214. 

There may also be a scheme in the matter of private trust [Pramatha v Pradumnya, 
52 C 809: A1925 PC 139: 52 lA 245; Thenappa v Karuppan, A1968 SC 915; Bimal V 
Iswor, 4] CWN 728: A1937 C 338: Rahindra v Chandi, AI932 C 117; Noray anaswaml 

V Balasundaram, AI953 M 750]. Civil courts have jurisdiction to frame a scheme for 
the management of a temple which is a private trust [Ramchand v Janki, A1970 SC 532], 

A court acting under a scheme giving power to remove a trustee, acts as a persona 
dcsifffiata and not as a court and he is therefore not competent to make an order for 
costs executable under s 36 [La.xman v Mahadeo, AI942 B 97 — contra: Lakshmana V 
Govindam, A1939 M 69], The provisions of a decree in a scheme suit would be 
incxecutable if they form part and parcel of the permanent scheme of administra¬ 
tion and arc not intended to be given effect to independent of the constitution framed 
and embodied in the decree even if they happen to be directory [Achutharama y 
Bapanayya, AI942 M 748]. Where the decree merely refers to the scheme framed by 
the referee and confirms the same and the scheme only declares the rights of the shebalt 
in the property, the decree is not executable [Sre^'^ Sree Iswar v Jnanendra, A1960 C 718]. 

In a suit under s 92 the power of the court to make order in it does not come to 
an end when the decree is passed and the court has power to vary the scheme [U Kyaw 

V U A1942 R 75]. Where a scheme is erroneous, ie does not carry out as neariy 

as c the wishes of the testator or settlor, it may be amended, even many years 

^ » nothing necessarily permanent or irrevocable about a scheme once 

consti uted v Inland R Commr, 1956. 3 All ER 14]. Where it is discovered 

la 1 C sc lemc framed proceeded on an erroneous assumption of some facts, the scheme 

interests of all those who are interested In the 

to liberty may be reserved in a scheme decree 

or mL^fical In '« carry out the scheme, but liberty given for alteration 

5 ^3 FR n V I C'rT- ‘’y " [V^crarashava v Advle-G«nl. 

V LsLun’ Am r f V t; T.O,. A1929 R 20: Abdur Rahman 

■ I M nihika .Qf V Siiiyaiuirayana, 1958 1 And WR 244: Abdul 
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Khoir V Nazim, A1960 C ^>31]; but another group of cases held the contrary view that 
the power to amend the scheme may be reserved in the decree \Ciian(ira v Jiiiabharathi, 
55 B 414; A193I B 391; Kadri v Khnb, A1931 B 388; Srinivas v Piinishottam, A1953 
B 393; Rimgacharya v Gangaram. 58 A 538: A1936 A 97; Vmeshonanda v Ravoncshwar, 
17 CWN 841; Manadananda v Tarakanando, A1924 C 330; Srijib v Dandis-wami, A1941 
C 618; Md Waheb v Abbas, A1923 P 420; Saadat v Moyiz, A1942 O 135J. It was also 
held in some cases that the court had the power to modify a scheme under s 151 [Faiyaz 
V Saifullah, AI940 O 421; Bhimappa v Ramappa, A1945 B 85; Gangaram v Vinchurkar, 
A1948 B 146]. The Privy Council itself framed a scheme (clause No 10) reserving 
liberty to interested persons to apply to the High Court for modification that may appear 
necessary from time to time [Prayaga v Tirumala, 34 IA 78: 30 M 138: 11 CWN 442 
and Kripasankar v Gopalrao, 24 MLJ 199]. The Supreme Court has now (by overruling 
the first group of cases) held that a modification clause in a scheme decree is both 
appropriate and convenient so that the scheme may be amended or modified speedily for 
better administration without taking recourse to the cumbrous procedure of a suit and 
there is nothing in s92 against it \Raje Anandrao v Shamrao, A1961 SC 120: 1961, 3 
SCR 930; Madappa v Mahanthadevani, A1966 SC 878; Gidam Rasul v Bijili, AI965 M 
404; Kalimata v Ram, A1970 C 373]. 

Provision in a scheme decree whether directory or mandatory is inexecutable 
[Vaithilinga v Thyagarajasami, 59 M 751; Subbarao v Venkatanarasimha, A1951 M 736]. 

The relief for removal of an old trustee can be given effect to independent of the 
constitution framed and embodied in the decree. This relief is not a part of the scheme 
at all [Sailendra v Shibdas, A1944 O 289]. The scheme decree can include a provision 
for the removal of a trustee in a summary manner [Lai Md v Raza All, ILR 1959 Raj 
1191]. Test as to whether directions in a scheme decree are executable or inexecutable 
[Achutaram v Solasa, A1942 M 748]. 

An appllcjtion tor amendnienr of scheme also lies under sl51 [Kailash v Addl Dist 

A1966 A 509]. 

“Such Further or Other Relief”. These words in cl (//) mean relief of the same 
nature as provided for in the preceding clauses {a) to ig) and in particular they do not 
cover relief against third parties [Ahdiir Rahim v Burkat, 55 lA 96: A1928 PC 16: 55 C 
519: 32 CWN 482; Haji v Prov, 46 CWN 59; Ramaseshayya v Myneni, A1957 AP 964]. 


Amendment of Plaint. In suits under s 92 amendment of plaint can be made 
with the consent of the Advocate-General or Collector which is evidence as to whether 
amendment should be allowed. Amendments which do not substantially change the 
character of the suit itself may be granted by the court itself without sanction [Bapu v 
Vinyak: A1941 B 317]. Addition of party requires fresh sanction [Jesswgbhai v Jivat, 

A1947 B 487]. ^ ^ ^ 

The word “instituted” makes it incumbent on the court to see what the prayers 
were in the plaint at the date of the suit in order to satisfy whether s 92(2) has been 
complied with. If the suit as instituted falls under s 92 it cannot he vv. hout the sanction. 
Subsequent amendment or abandonment of reliefs 92(2) could not make 

it mahitainable without sanction [Gairamii v Somnath, A 940 B 242] Add. ion of party 
does not need fresh sanction [Sdvam v Raju. A1953 M 816]. Where the P^rty added ,s a 
necessary one and the nature of the suit is not altered no sanction is necessary [Neelakantan 

V Saidapet, A1967 M 303]. 

Sub-sec (2). The sub-section makes it clear that the provisions of the section are 
mandatory. The Religious Endowments Act, 1863 applies to pub ic religious endowments 
(See s 14 of the Act). The word "suit" in the sub-section has “ n i t not 

siri'".' S'S “sr.” in“ zsz 

of the Advocate-General; (2) that other suits relating to 

R E .Act which are not of a -presentative chameUr and in which the relief mentioned 

of t TdUte-General. S 92(2) saves the special 

jurisdiction of ihe District Court under R E Act so that a P!-" ^‘’■.^^^-“tithout 

trustee or for such other reliefs as can be ^, 5 -. r^nnanund v Kristo 8 CWN 

complying with s92 ISiibramania v Venkata, 2 MWN p 4431 Sub-’s(2) bars 

4(M; Halraj v Anant, 42 B 472; Naiihuddin v Amtr. A1934 PjM3]. Sub s (2 bars 

any suit * hors s 92. By creating special jurisdiction m regard to suUs 

general jurisdiction of a civil court cannot be >nvoked_ To allow amendme^^ 

Piaint by inclusion of a relief of framing a scheme for management ot a school 
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in a suit before a iiiunsjf would (akc away its jurisdiction under sub-s (2) and 
cannot theretore be allowed [Edupugaitii etc v Pothuri. A1956 AP 10]. 

The prohibition contained in sub-sec (2) applies although the cause of action on 
which the suit is founded is a right which was in existence prior to its enactment [Hall 
V Prov, 46 CWN 59]. 

Madras Hindu Religrious and Charitable Endowments Act (22 of 1959). 
Ft applies to charitable as well as religious endowments and administration is vested in 
Government Officials of various grades. Ss 92 ahd 93 do not apply to endowments 
falling within the Act [See Ramanasramom v Commr &c, where it was held that 
Ramanasramam is only Samadhi: a public religious trust of a cosmopolitan character and 
a fit case for framing a scheme under s92]. 

Wakf Act (29 of 1954). The consent in s 92 is dispensed with by s 55(7) of the 
Wakf Act only in the case of suits instituted by the Board. An application by any 
person or authority other than the Board for sanction to the District Collector is maintain¬ 
able [Md Jacoo V Dist CoUr, A1962 K 343 FB]. 

Court-fee. In a suit under s92 court-fee is payable under Art 17 (W) C F Act 
{Mustafa v Hitsaiubandi^ AI943 O 186]. 

Limitation. Tn a suit for the settlement of a proper scheme of management of 
the charities and for other relief, there is no bar of limitation \Copce v Rajammal, 43 
MU 448]. 

Appeal &c. One of the plaintiffs can appeal alone on the same terms and 
conditions as are applicable to suits in general {Ali Begam v Badnd Islam, 65 lA 198: 
A1938 PC 184: 42 CWN 845]. Orders passed merely for carrying out schemes are 
orders in executions and appeals lie under s47 \U Po w U Po. A1938 R 363]. An order 
interpreting a scheme is not an order under s47. But an order adjudicating the rights of 
the parties under the scheme or an order modifying a scheme is a decree and appealable 

ISrijih V Dandiswami. A1941 C 618: 73 CLJ 532]. Discretion of court in the removal 

of mutwali if not judicially exercised can be interfered with in appeal [U Mye v V Afya, 
A1938 R 166). Order allowing an application for varying and altering scheme is decree 
and as such appealable [Kalimata v Ram. A1970 C 373 following Venkata Janki v 
Board &c. A1965 SC 231], 

Order selecting a trustee in terms of a scheme decree is not appealable or subject 

to revision {Lamhodar v Dharani, A1926 B 167]. An order refusing to join persons as 

defendants is a ‘judgment* within the Letters Patent and appealable [Dooplv v MooUa, 
A1927 R 180]. 

'93. Exercise of powers of Advocate-Gefieral outside Presidency-towns, —The 
powers conferred by section 91 and 92 on the Advocate-General may. outside the 
Presidency-towns, be. with the previous sanction of the ^fState Government], 
exercised also by the Collector or by such officer as the ^fState Government] may 
appoint in this behalf. 

Bangladi-sii & Pakistan: In the marginal note omit **outsidc Presidency-towns*’; In 
the section omit “outside the Presidency-towns" and for “State Government'* read 
“Provincial Government". 

Scope and application. The Privy Council held that in each particular suit both 
(/) the appointment of an officer to exercise the powers of the Advocate-General and (2) 
the ‘previous sanction’ of the local Government to the exercise of such power in the 
particular suit are necessary. General sanction is not enough [Prem v Ram, 35 CWN 
257. 262; A1932 PC 51; 59 FA 121; Lachman v Narayan. A1948 N 357; Sarkar V 
Nripendra, 52 CWN 831; Gidzari v CoUr, 53 TA 460: A1931 PC 121: 53 A 910 PC; 
Puranmal v Jagannath, A1949 N 183; Satyananda v Phani, A1955 C 155: 58 CWN 861], 
In order to counteract the effect of the PC decision of suits pending or already decided, 
the Public vSuits Validation Act, 11 of 1932 was passed. 

If Collector refuses to give sanction, the Advocate-General may give it 
v Raghavayya. AI928 M 401]. The officers appointed by the Government should apply 
their mind to the fact of the particular case before granting sanction [Satyananda V 
Phanilal. 58 CWN 86]]. The Collector when granting sanction cannot impose a time 
limit for institution of suit [Rmii Ch v Narasimhom, 1937 MWN 1319], 


1. See t n 1 under s 92, p 185. 

2. Subs for “Provincial Government" by lAO 1950. 
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PART VI 

SUPPLEMENTAL PROCEEDINGS 

94. Supplemental proceedings. —In order to prevent the ends of justice from 
being defeated the Court may, if it is so prescribed,— 

(fl) issue a warrant to arrest the defendant and bring him before the Court 
to show cause why he should not give security for his appearance, and if he fails 
to comply with any order for security commit him to the civil prison; 

{h) direct the defendant to furnish security to produce any property belonging 
to him and to place the same at the disposal of the Court or order the attachment 
of any property; 

(c) grant a temporary injunction and in case of disobedience commit the 
person guilty thereof to the civil prison and order that his property be attached 
and sold; 

{d) appoint a receiver of any property and enforce the performance of his 
duties by attaching and selling his property; 

{e) make such other interlocutory orders as may appear to the Court to be 
just and convenient. 

Notes. ‘Prescribed’ means prescribed by rules [s2(/6)] [Abdul Hamid v Tridip, 
A1953 As 104]. Details of procedure are to be found in Sch 1. 

Claus,e (a) —Arrest before judgment (Or 38 rr 1-4; sl36); see also s 145. As to appeal, 
see Or 43 r 1 ( 5 ). 

Clause (6)—Attachment before judgment (Or 38 rr 5-12; Or 39 r7; sec 136); see also 
s 145. As to appeal, see Or 43 r Ui/). 

Clause (c)—Temporary injunction (Or 39 rr 1-5). The effect of the words “if it is so 
prescribed” is only this that when the rules in Or 39 prescribe the circumstances in which 
temporary injunction can be issued, ordinarily the court is not to use its inherent powers 
to make orders in the interests of justice. When the circumstances are not covered by 
Or 39 or by any rules under the Code, the court has inherent jurisdiction to issue temporary 
injunction in the interests of justice [Manohar v Seth Hiralal, A1962 SC 527]. Sec 94 
does not confer wider powers than those conferred by Or 39 [Varada v Narasinha- 
A1926 M 258; Hemend rn v Indo-Swiss &c, A1945 P 483 —contra: Md Inamullah v 
Narain, 37 A 432. See notes to Or 39 rl]. As to appeal, see Or 42 r 1(f). 

Clause (d) —Receiver [Or 40 rr 1-5; %5l(d)]. As to appeal, see Or 43 r Uj). The 
provisions relating to Or 40 are subject to the controlling s 94 [Balbir v Rom Jawaya, 
AI960 Raj 192]. 

Clause (e) —“Such other interlocutory orders &c” (Or 39 rr 6-10). See Sito v Christian, 
17 CWN 318; Gandhi v Jyoti, A1954 A 113. Interlocutory order can be made only if 
rules in the Code prescribe for such an order [Union v Sailendra. A1966 C 603]. 

95. Compensation for obtaining arrest, attachment or injunction on insufficient 

grounds. _(/) Where, in any suit in which an arrest or attachment has been effected 

or a temporary injunction granted under the last preceding section,— 

(a) it appears to the Court that such arrest, attachment or injunction was 

applied for on insufficient grounds, or 

(b) the suit of the plaintiff fails and it appears to the Court that there was 

no reasonable or probable ground for instituting the same, 

the defendant may apply to the Court, and the Court may, upon such application, 
award against the plaintiff by its order such amount, not exceeding one thousand 
rupees, as it deems a reasonable compensation to the defendant for the expense 

or injury caused to him: , 

Provided jthat a Court shal not award, under this section, an amount 

exceeding the limits of its pecuniary jurisdiction. 

(2) An order determining any such application shall bar any suit for compen¬ 
sation in respect of such arrest, attachment or injunction. 

Scope and applicaTion. Cf s35-A and s250 Cr P Code. The words “by its order'^ 
have been substituted for the words “in its decree” by Code of 1908. The arrest or 
attachment before judgment must have been egected, ie actually made or the temporary 
injunction must have been granted, ie actually granted. Merely procuring an order for 
attachment however maliciously, is not sufficient [Rama v Gobinda, 39 M 952; Md Ismail 
v Ashgar & Co A1939 R 260; Jagat v Misrilal, 1958 Raj LW 367]. An order awarding 
compensation has to be passed as an order collateral to the decree or decision in the 
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suit {Abraham v Varampatfan. 1961, 2 MLJ 54], This rule provides a summary procedure 
for compensation to defendant in respect of wrongful attachment of defendant's property. 
But when a third person's property is wrongfully attached at the instance of the decree- 
holder in execution against the judgment-debtor, he can sue for damages (see notes to 
Or 21 r 64 post). 

The petitioner has to aver that by reason of such attachment he has suffered 
expense or injury and he claims compensation for it. He shall have also to prove that 
he suffered expense and injury [Scenappa v Suryanarayana, A1958 Mys 136]. 

The court may award compensation when it appears that (/) application was made 
on insufficient grounds, or (2) when the plaintiff jails in the suit and there was no 
reasonable or probable ground for instituting it. The section does not require proof of 
actual malice, but if the alternative of a regular suit is adopted the plaintiff must prove 
actual malice in addition to the facts required to be proved by this section [Nanjappa v 
Ganapaii, 35 M 598; Bhupendra v Trinayani, 48 CWN 348; see Bonnan v I T Co, 30 
CWN 465]. 

When an attachment is levied in a suit brought by the plaintiff in conspiracy with 
applicant, cl (/>) will not apply [Kanthammal v Rajalakshmi. 1963, 2 MLJ 168]. 

The words “insufficient grounds'’ are equivalent to “without reasonable and probable 
cause”. It is for the plaintiff who applied for attachment to prove it [Parikh v Chhitalal 
A1960 B 326J. 


The question to be decided is whether there were in fact no sufficient grounds for 
applying for attachment, and not whether there were no reasonable grounds stated in 
the plaintiff’s application [Rajaram v Balkrishna. A1937 N 126; Chandulol v Puma, 39 
CWN 915]. "Insufficient grounds” are equivalent to “without reasonable and probable 
cause” [Roulet v Fetterle, 18 B 717, 720]. 

When after an injunction is granted the plaintiff furnishes security to compensate for 
loss and the suit is subsequently dismissed, the defendant can apply under this sectioil 
Waraj v Kastur, 22 B 42]. When compensation is allowed on an application, the order 
must be embodied in the decree and it cannot be passed after the decree is given [Kopilo 
V Kashinadha. 17 MLJ 319]. A person illegally arrested can claim compensation although 
not served with summons [Syed AH v Adib, 15 B 160]. A Small Cause Court can attach 
movable property and if attachment is obtained on insufficient grounds, it may award 
compensation \Ibrahim v Sangaram. 26 M 504]. Section applies when plaintiff is a minor, 
but minor's estate cannot be made liable for the acts of his guardian iRamahari v 
Govinda, A1935 M 886]. Plaintiff docs not include the next friend of minor. The injured 
party can bring a suit against the next friend for compensation [Satyanaroyana v 
Anjareddi, A1941 M 719]. 


Attachment Or Injunction, A conditional attachment under Or 38 r5(J) which 
is withdrawn on security being furnished is within the section [Ananda v ShorituUa, 35 
CWN 546]. Compensation is awardablc only when arrest and attadhment had been 
effected and it is not awardablc when attachment is averted by the furnishing of security 
[Jagoo V Misri, 1958 Raj LW 367]. The right to give compensation is independent of 
the passing of a prior absolute order of attachment [Palaniyandi v Pachi, 1931 MWN 
956, Subrayan v Kochuvarkey, A1959 Kcr 18], or the setting aside of an order of 
attachment [Palanisami v Kaliappa, A1940 M 77; Rehman v Dhaloo, A1963 Raj 177; 
Brahmasuricih v Amba, A1964 Mys 4]— contra: Application is not maintainable unless 
the order of attachment has already been set aside [Oyom v Kishori^ AI942 A 261; 
fi?^f 59 C 1073; Rama v Marappa^ A1934 M 638]. It is no doubt true 

a the setting aside of the order of attachment is not an essential preliminary to the 

an attachment has been made absolute after hearing 
c parties, it would mean that according to the court the attachment was made on sufficient 
groun s. If that order has become final, it would not be open to the same court on a 

contrary. Where the order of attachment 

hpannrr th Pflr/e and there is no final order on the merits after 

armg ‘h® Parties, it will not be equitable to apply the above rule [Khalilur v Syed 

^ V Rajalakshmi. A1961 M 352], Compensation may 

on notify I Obtaining a temporary attachment, though the same is set aside 

.I*”'flPPly for compensation when wrongful injunction is granted arises not 

‘'u' "'hc" » Vacated or dissolved either by the court 

ncn^Tfinn f ^ ^ f court On appeal or revision. So also the richt to apply for com- 

Alnn'.'"''”" <he suit of the plaintiff fails 

wXLL iVeukatappnyya v K. A1923 M 352; KhaUlut v 

A Dcrson is pniiil/N?", Kanthammal v Rajalakshmi, sup. dissented], 

is withdrawn rcv,./t jf J^^'^Pcnsation for arrest before judgment when plaintiffs suit 
IS withdrawn [Syed Ah v Adth, 15 B 160], or when difficulty in realising the decttlal 
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amount in the event of success was the only ground of attachment [Haradyal v Raghubar, 
151 IC 283: A1934 O 429]. 

Having properties greater in value than the amount at stake is not a sufficient ground 
[Palanisami v Kaliappa, supj. 

“For the Expense or Injury". The words "for the expense or injury” are not 
confined to cases of special damage. General damages may be awarded where evidence 
of damage suffered is wanting [Arumugam v Kadir, A1926 M 962; Siibraya v Venkatarama, 
1916 MWN 79]. General damages in addition to special damages, if any, are recoverable 
[Rehman v Dhaloo, sup^. General damages may be awarded for mental pain, general 
loss of reputation, damage to prestige and humiliation [Srinivasa v Sundararajan, A1955 
M 552; Palanisatni v Kaliappa, sup; Palani v Udayar, 32 M 170; Parikh v Chhitalal^ 
infra; Cliauclluiry v Bhagwat, A1953 MB 247; Subrayan v Kochuvarkey, A1959 K 18]. 
An attachment before judgment on insufficient grounds is itself an injury actionable 
per se, without proving special damage, to obtain compensation by way of general damages 
[Parikh v Chhitalal, AI960 B 326: 1959 Bom 1686].— contra : Damage to prestige and 
humiliation suffered does not amount to injury. It can only award compensation for the 
expense of injury caused to the defendant. The damage must be the proximate result 
of the attachment [Chandiilal v Puma, 39 CWN 915; Seenappa v Siiryanarayana, A1958 
Mys 136; see JowarmuU v Iswardas, 36 CWN 323: A1932 C 695]. But if separate suit 
is brought plaintiff must prove malice in law and special damage [N'anjappa v Ganapathi, 
ante}. As to mode of assessment of damages, see Mohun v Gokul, 5 WR 91 PC; Bhut 
V Chandra, 15 CLJ 34. 


Sub-sec. (2). [Separate Suit]. In the case of a separate suit, compensation above 
Rs. 1,000 may be claimed. Once an order is passed on an application under this section 
(whether allowing or refusing compensation) a separate suit is barred. It has the effect 
of res judicata. But in order to bar a suit, there must be a determination by the court 
on the point and mere filing of an application is not enough. So refusal without enquiry 
does not bar a suit [Nund v Gour, 13 WR 305]. The suit barred under s95(7) must 
be ejusdum gemeris with the same cause of action. Thus an application under s95 does 
not bar a suit for damage caused by removing crop from the land which the plaintiff was 
by the court forbidden to enter [Krishnan v Venkatasami, 1932 MWN 536]. 

The remedy given by this section by an application is optional. The person aggrieved 
may bring a regular suit for damages [Nanjappa v Ganapathi, 35 M 598; Harkumar v 
fagat, 53 C 1008; Bonnan V I T Co, 30 CWN 465; Bishun v Wyatt, 16 CWN 540; 
Bhutnath v Chandra, 16 CLJ 34; Indar v Chief Contmr, A1963 Pu 158; Bachcha v DeO 
Sunder, AI968 P 248]. In order that a suit may lie for damages for wrongful attachment 
before judgment, the attachment should first be withdrawn in favour of plaintiff. Doubt 
was expressed whether independently of s 95 a cause of action in the nature of malicious 
prosecution would arise [Satish v Lala, 36 CWN 447]. No suit however lies against a 
defendant for maliciously and without reasonable and probable cause obtaining a perpetual 
injunction which has been subsequently dissolved in appeal [Mohini v Surendra, 18 CWN 

1189; see Satish v Lala, 36 CWN 447, 449]. 

In a proper case a suit for compensation may be allowed to be converted into art 

application under s95 [Bhupendra v Trinayani, 48 CWN 348]. 

Appeal. An appeal lies from an order under this section allowing or refusing 
compensation [s I04(7)(g); Narahari v Vaithinatha, 25 MLT 46; Abraham v Varapattam 
1961, MLJ 454]. There is no second appeal [Kannappa v Sambasiva, 21 IC 756]. No* 
appeal lies against an order passed by small cause court [Rajaram v Balkrishna, A1937 
N 126]. 


rniirt Where the original side rules are silent on the matter of compensation 
High €ourt. Where me ori ma necessary changes. S 95 does noli 

under s95, the 1^00 [SriLasa v Sundarajan, A1955 M 552], S 95 

apply where the ^ regard to an application for compensation for wrongful 

supplants the to Rs. 1 000 in the Code LHaji Abdul v Munjibhai, 

injunction. Damage is not iimiiea lo ivs. , 

A1926 B 523]. 


PART VII 


appeals 

Appeals from Original Decrees 

96 Appeal from original decrees .Save where otherwise expressly pro- 
viJik theMy of <his Code o, by any other law for 

appeal diall lie from every decree passed by any Court exercising original 
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jurisdiction to the Court authorized to hear appeals from the decisions of such 
Court. 

(2)yAn appeal may lie from an original decree passed ex parte. 

No appeal shall lie from a decree passed by the Court with the consent of 

parties. 


Cross-Ref. Decrees fs 2(2)1; Procedure regarding appeal (Or 41); second appeal 
(ss lUO-103; Or 42): Pauper appeals (Or 43); Powers of appellate Courts (s 107; Or 41 
rr 4, 33). Sub-sec (i) is new. 

Scope and application. There is no definition of “Appeal”. Any application by 
a party to an appellate court, asking it to set aside or revise a decision of a subordinate 
court, is an appeal [Nagemira v Sitresh, 59 lA 283: 36 CWN 803, 808: A1932 PC 165]. 
This section expressly gives a right of appeal from every decree [s 2(2)] passed by any 
court exercising original jurisdiction unless such right is denied by any other law for the 
time being in force (eg decisions of small cause courts, decision under s 6 S R Act &c). 
A single appeal against the decrees in two suits based on different causes of action is 
not contemplated \In re Gundn Rao, AI960 M 57]. It is well settled that a right of 
appeal must be given by a statute or by some equivalent authority [Mekenakshi v 
Subramanya. I] M 26 PC; Rangoon B Co v Collr, 16 CWN 961 PC; Moore v Akesseh, 
AI935 PC 5; Balgobind v Chilean. 1946 N 24; Punthanam v Abdid. AI942 M 73; Kishan 
V Bachan, A1942 L 201; R Veeraya v S, A1967 AP 265]. Where a legal right is in 
dispute, the ordinary rules of procedure apply and an appeal lies if authorised by rules, 
notwithstanding that the legal right claimed arises under a special statute which does not 
m terms confer a right of appeal [Seshadri v Narayana, A1951 N 640]. 

The right of appeal is not a mere matter of procedure, but is a substantive and 
vested right to be governed by the law prevailing at the date of the suit and not by the 
law that prevails at the date of the decision or at the date of the filing of the appeal. 
The vested right of appeal can be taken away only by a subsequent enactment if it so 
provides expressly or by necessary implication [Garikapati v SubbUdi, A1957 SC 540: 
1957 SCR 488; Behari v KeshrL AI970 A 201 FB; Vazirboo v Keshovatal, A1970 B 242; 
Ronal V Administrator <fcc, A1967 A 231]. 

The right of appeal against decrees passed in execution would accrue on the date 
of the institution of the execution application and not on the date of institution of suit 
[Pratap v Rapho, A1970 A 15 FB]. 

Court has undoubtedly jurisdiction to construe s 96 and even if its construction bo 
erroneous it is not a nullity and cannot be attacked collaterally [Isher v 5ur>va;t> A1965 
SC 948]. 

The right being a creature of statute it is for the appellant to show that it affirmatively 
confers the right of appeal [Hetram v Collr, A1941 A 355]. Under rules made by sl9 
Defence of India Act no appeal lies against an award of an Arbitrator where the compen¬ 
sation does not exceed Rs. 5,000 ISoorajmoI v S, A1963 SC 393]. No finding or 
interlocutory order which is not sufficient to dispose of the suit as a whole can give 
rise to a right of appeal under s 96 except where an appeal is expressly provided [Baliram 
V Manohar, A1943 N 204]. 


Competency of Appeal* Whether an appeal is valid or competent can be determined 
only after an appeal is heard, but there is nothing to prevent the filing of an appeal which 
may ultimately be found to be incompetent \Kidkarm v State, AI954 SC 73; 1954 SCR 
384]. If a court entertains an appeal which does not lie, a second appeal lies V 

Krishna, AI942 P I FB; KaUaljpar v Baskaram. A1942 M 14U'Somastmdaramma v 
Seshopiri, A1947 M 378; Lakhpat v Makhan, A1942 P 369; Laksttminarappa V Varada, 
1958 And LT 896; Akshaya v Binod, AI968 P 181]. When there is an appeal to the 
first appellate court on incorrect valuation, the decision given is not a complete nullity 
and is binding unless set aside \Bihi Aliannnissa v Shk Md. A1950 P 358]. 

An appellate court is entitled to take into account legislative changes since the decision 
under appeal was given and the appeal may be heard and determined on the basis of 

passed only during the pendency of the appeal [Lachmeshwar v Keshwar, 
1940 FCR 84: 45 CWN 66: A1941 FC 5; see Sarup v Bhapwan, A1955 Pu 222, In 
Lachmeshwar sup, the English principle that an appeal is in the nature of “re-hearing” 
and an appellate court grants relief according to the new law which has come into force 

9 KBD 672; Att-Genl V Birminpham <fic. 

1912 AC 788 was appliedl. 

An appeal which was incompetent on the dale of filing could not become competent 
as a icsult ^ ^w Act passed subsequently {ttetram v CoUr. sup: see Surayya V 
inspcaot ctr. A1944 M 148| or which was competent on the dale of filing could not become 
incompetent by subsequent legislation [Chhabildus \ Luhar, AI967 G 7] unless retros- 
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pective effect is given [Exot^Ufier <SiC v SubramanUi, A1943 M 208J. Just as a right of 
appeal cannot be taken away during the pendency of an aclien except by a clear provision 
to that end, so also a new right of appeal can not be availed of unless that right is given 
in a manner to apply to a pending case [Rotansi v Jaysinsh, A1954 N 3481. An Act 
taking away an existing right of appeal must not be applied retrospectively in the absence 
of express enactment or necessary intendment [Sardar v Daliluddin, 56 C 512; Delhi C & 
G M Co V I T Com. 9 L 298 PC; Narayanan v Karthiayani, A1957 Ker 101]. When 
allowed under law, a party has a vested right of appeal. But if the court to which the 
appeal lies is altogether abolished without substitution of any forum for disposal of 
pending cases or for lodging appeals, the vested right perishes [Daji Saheb v Shankar, 
1955, 2 SCR 872; A1956 SC 29]. An appeal filed cannot be rendered infructuous by 
the subsequent passing of law taking away the right of appeal [Subhanand v Apurba, 
44 CWN 18: A1940 FC 7: 1940 FCR 31; Md Azizur v Prem, A1940 O 221]. As to 
saving of right of appeal, see s 154. 

Where during pendency of an appeal a judgment or a decree is amended by proceeding 
under Or 47 the appeal becomes incompetent and an appeal would lie only from the 
amended judgment or decree. But correction of an error or mistake in the judgment or 
decree made under s 152 does not bring into existence a fresh judgment or decree and 
hence the appeal from the original decree is competent [Siiba v Sadhu. AI966 Pu 518 
{Pakkiri v Swaminatha. A1938 M 573 rel on; Aditya v Abinash, A1931 C 323 dissented)]. 
When a decree is amended under ssl51 and 152 after appeal is dismissed being time 
barred scope of an appeal against the amended decree is confined only to matters 
covered by the amendment [Md Ibrahim v Shafqan, A1966 Pu 531]. In the absence of 
any provision making the notification by State Govt transferring territory to another^ 
division retrospective, the appeal filed in a court empowered to entertain appeal prior to 
such transfer is maintainable [Vasava v Ambalal, A1969 G 94]. 

Agreement Not to Appeal, Consent or Waiver. Parties cannot by agreement 
take matters in controversy to appellate court [Prayag v Sukhdeo^ 17 CLJ 605]. Where 
an appeal is incompetent (eg under sl53 B T Act), mere waiver or want of objection 

would not confer appellate jurisdiction and the decree and all subsequent orders passed 

by the appellate court or by the trial court after such decree are without jurisdiction 
[Piry V Pabna D Co. 41 CWN 958]. Inherent want of jurisdiction to entertain appeal 
cannot be cured by consent or waiver [Union v Manmiil. A1962 C 635]. A right of 

appeal may be given up by agreement. But a mere agreement to dispense with certain 

rules of procedure or evidence does not deprive the parties of the right of appeal. It 
depends on the facts of each case. An agreement to abide by the decision of court 
without any evidence amounts to an abandonment of right of appeal [Kunjammal v 
Rajagopala, A1949 M 267; Amir AH V Inderjeet, 14 MIA 203; Pratap v Aratoon, 8 C 
455; Hakim v Sadiq, A1929 O 451]. An agreement to refer the dispute to an arbitration 
of a third person amounts to an award [Md Mia v Osman, A1935 C 239]. 

An appeal lies from the decree and not from the judgment although the word 
“decisions” appears in sub-sec (7) [Govindas v Raja, A1929 M 404; see Or 41, rl and 
Jagatdhish v Jawahartat, AI961 SC 832]. There can be no anpeal against findings embodied 
in the judgment but not in the decree [Niamut v Phadu, 6 C 319 FB; Koylash v Ram, 
6 C 206; Anusuyabai v Sakharam, 1 B 464]. There can be no appeal unless a formal 
decree is drawn up and if the court refuses to draw up a decree, the matter can be set right 
in revision [Baliram v Manohar, A1943 N 204]. When findings are recorded upon some 
issues against a party and he desires to appeal he must take steps to have the decree 
brought into conformity with the judgment [Jamaitiinnissa v Luifunnissa, 7 A 606 FB]. 
An appeal must be preferred against the whole decree and not against any item or items 
in the decree [Braja v Rajendra. A194I P 269 FB]. Where all defendants appealing have 
the same defence, there is only one appeal in such a case [BUindi v Thcro, AI946 PC 38]. 
Single judgment disposing of connected appeals arising from proceedings consolidated 
at trial stage can be challenged by a single appeal [State Bank v Brijmohan, AI971 P & 
H 378 (Narhari v Shankar. A1957 SC 419 folld)]. Decree m favour of plamtift which 
allows his claim provided certain condition is fulfilled and dismissing it on non-fulfilment 
of condition within a certain time, conclusively determines the rights of parties [Tarapada 

V Sakhi. 42 CWN 492]. . ^ 

It is well-settled that where a legal right is m dispute, the courts are governed by 

the ordinary rules of procedure applicable thereto and an appeal lies if authorised by 
such rules notwithstanding that the right claimed arises under a special statute winch 
does not in terms confer a right of appeal 

A1948 PC 12; 52 CWN 275; Hem Singh v Basant. 63 lA 180: A1936 PC 93; Dilwar v 
Keshab, 58 CWN 740J. 

Decision of dispute as to ascertainment of compensation by civil judge on being 
referred to him under s30 of Land Acquisition Act is not an award and hence not 
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appealable under s 54 of the Act but it is a decree and appealable under s96 [Laliia v 
Shardaben, A1970 G 37 {Ramchandra v Ramchandra, AI922 PC 80; Rashunath v Djst 
S P AI933 B 187; Mahalinga v Theetharappa, A1929 M 223; Haniimanthappa v Koris 0 tty, 
A1960 Mys 139 folld)]. 

The dismissal of an appeal against a pro forma defendant against whom no relief 
was claimed does not stop the plaintiff from proceeding with the appeal against the 
contesting defendants [Sashibhusan v Babuaji, A1970 SC 809]. 

Usurpation of jurisdiction is a valid ground for appeal. If an appeal lies against an 
order had it been passed with jurisdiction it cannot be defeated because it was passed 
without jurisdiction \Union v Ramdas Oil Mills, A1968 P 352 {Hitrrish v Kali, 10 lA 
4; Gangadhar v Shekhorbasim^ A1917 C 320; Minakshi v Sitbramania, 14 lA 160 folld)]. 

An Appeal is a continuation of the Suit. An appeal is a continuation of the 
proceedings of the original court and is in the nature of a re-hearing. The appellate 
court has the powers and duties of the first court [s 107; Vuppiduri v Kanchumurti, 39 
M 195: 24 MLJ 112 FB; Kristnamavhoriar v Matigammal. 26 M 91, 95, 96 FB: Shyam 
V Shagun, A1967 A 214 FB; Ramchatid V Ramswarup. A1952 A 654; Damodar v 
Banwarilal. A1960 C 469]. The only difference between a suit and an appeal is that an 
appeal “only reviews and corrects the proceedings in a case already constituted but does 
not create the cause”. As it is intended to interfere in the cause by its means, it is part 
of it, and in connection with some matters and some statutes it is said that an appeal 
is a continuation of a suit [Dayawati v inderjit, A1966 SC 1423]. 

Legislature can provide for an e.xception to the normal rule that appeal is continuation 
of suit [Vmedmol \ N K Chopra, A1967 B 514]. 


Who Can Appeal. To enable a person to appeal—(/) he should be a party to the 

suit or a legal representative; (2) he should have an interest in the subject-matter of the 

suit; (3) he should be prejudicially affected by the decree \Srinath v Probodh^ H CU 580; 
Riistomjee v OffI Liq, 49 IC 381; Govind v Gajadhar, A1934 A 677; Shivorava v Siddammot 
A1963 Mys 127]. If a decree adversely affects a decree-holder and negatives a part of 
his claim he can appeal against that part of the decree [J & K Bonk v Lai Md, A1969 
J & K 25 FB {Raghnnath v Deonorain, AI917 P 350; Venkata v Lingayya, A1924 M 689; 
Raghava v Irnla, A1926 M 974 rcld on)]. A person made a party respondent to a writ 
petition at his own instance cannot appeal when the order does not in any way directly 

affect his interest [Raiaram v Moolraj, 1961 AU 473]. A person not a parly to the suit 

can also appeal if he is affected by the order, provided he obtains leave of the appellate 
court [Prov Bombay y W I A Assen, A1949 B 141; Executive Officer V Raghavan, A1961 
Ker 114; Pidiayya v Nagabhusanam. 1961. 2 And WR 204 FB]. Test as to when should 

a person not a party be allowed to appeal—Procedure [Ponnalagn v State, A1953 M 485]. 

Merc adverse finding against a party docs not give a right of appeal [Latchayya V 
otamnui, A1925 M 264; larsukh v Gopal, A1929 P 586]. Notwithstanding dismissal of 
a suit against him a party has a right to appeal if he is adversely affected by the decree., 
eg when a point decided would operate as res judicata. Whether it has been so affected 
or not is a question of fact depending on the circumstances of each case [Krishna V 
Mohedi, 9 CWN 584; Ifara Ch v Bhola, 62 C 701; AH Ahmad v Amar. A1951 Pu 444; 

A1924 M 689; Jamuna v Udey. 21 A 117; Yusuf v Durgi, 30 

AIQ^R V A1950 As 119 (cases reviewed); P N ifcMVU/i v Lskshmy, 

anr, 1 f u • ^ defendant against whom a suit has been dismissed has a right to 

IS aggrieved by the decree [Union v Pearl &c, A196! Pu 281]. Where tho 

V Rahim Aiw benefit ought to go to the appellant [5fl/aniwddlrt 

re.* „ ,o ^ ^ defendant can appeal against another defendant 

has T rinhf T^^rr’ ^ ^ ^20]. A defendant parting with his interest in suit before decreo 

forum, where a plaintiff definitely fixes a sum as to 
bv the decrop *'** ^**^^ the forum of appeal and not the amount awarded 

m^alelv or ten '"^ere the plaintiff fixes a sum approxi- 

nlin fff Itlrm ^ r amouut due to the 

C 704^G»/«n"^/,w'i rT Chandra. 34 C 954 FB; Mohini v Satish. 17 
the forum of ’ a P ^^5]. In the case of suit for possession and mesne profits, 

"" "" 

If ill (h it ho" r m**^^1^^* • appellant to show (hat the judgment is wrong. 

n he i din.en o 1" T'"' "hich load to the equal possibility 

1 // ft; 'V ^ o'her side being right, he has not ^eceeded 


Khi.Z. . Ins Co V Swamt, A1967 

Kislioic V SissemI, hsate. A1949 PC 207, 225: 76 lA 17; Se« also 
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observations of Viscount Sankuv, LC in PoweU & Wife dc, 1935 AC 243 and of Viscount 
Simon in Watt v Thomas, 1947 AC 484, 486 quoted in Sara Veeraswami v Talliiri^ 75 
IA 252: A1949 PC 32]. 

Interference in Appeal With Discretionary Power of Trial Court. While 
appellate court is always reluctant to • interfere with the discretion of trial court, where 
the trial court has not given proper weight to considerations which should be decisive in 
determining the relief to be granted and its judgment docs not contain sufficient findings of 
fact to support its conclusions, the appellate court would interfere \Klein v Elialiu, A1948 
PC 53]. Reversal of order of court below in exercise of discretion may be justified on the 
clear conclusion of appellate court that there has been a wrongful exercise of discretion 
in that no weight or sufficient weight has been given to relevant considerations in the 
case [Charles & Co y Johnston, 1942 AC 130 HLJ]. 

New Case. At appellate stage plaintiff cannot be allowed to set up a new case 
and raise his claim upon a plea never put forward by him in the course of trial [Kotah 
Match Factoiy v S, A1970 Raj 118], 

New plea or Point. Normally contention involving investigation into facts cannot 
be raised for the first time in appeal—pure question of law can be considered [Chambala 
V Piillamballi, AI967 K 63]. In a suit to set aside a sale deed plea of fraudulent 
representation and exercise of undue influence was averred in the plaint but no issue was 
raised and no evidence was led in trial —Pleld appellate court could not decree suit on 
those grounds [Rani v Santa, A1971 SC 1028]. Payment of interest neither agitated in 
the trial court nor mentioned in the grounds of appeal cannot be entertained [Ram 
Labhaya v Amritsar Mun, A1966 Pu 460]. Question of limitation being a mixed one 
of law facts cannot be agitated for the first time in appeal unless all facts are on the 
record [State Bank v Brijmohan, AI971 P & H 358] A point as to invalidity of notice 
can be allowed to be taken at the appellate stage [Shridhar v Nagpur Corpn, A197I B 273]. 


Merger of Order appealed against in the Appellate Order. The general 

principle that the order appealed against merges in the appelate order and the appellate 
order is the only effective and enforceable order is not unqualified in its application. It 
can have no application in a case where the question could not form part of the proceed¬ 
ings before the appellate authority and in which the appellate authority could not have 
passed an order sought to be made by the revising authority [S v Guriviah, AI968 M 
137 (C/r V Amritlal, A1958 SC 868: 1959 SCR 713; reld on); S v Madura Mills^ A1967 
M 681]. When a decision of a court is reversed in appeal the decision of the appellate 
court does not apply in regard to a part of a judgment solemnly pronounced by a court 
which has not been overruled and kept expressly open by the appellate court [PrUhvi 
Cotton Mills V Broach Mun, A1968 G 124]. The principle of merger of orders of inferior 
courts would not become affected or inapplicable by making any distinction between a 
petition for revision and an appeal [Shankar v Krishnaji, A1970 SC 1]. 


Distinction Between Appeal and Revision . An appeal is a continuation of the 
proceedings, in effect the entire proceedings are before the apellate autuority which^ has 
power to review the evidence subject to the statutory limitations prescribed. But in a 
revision, the revisional authority has not the powers to review the evidence unless expressly 
conferred by a statute. It cannot travel beyond the order passed or proceedings recorded by 
the inferior authority and make fresh enquiry and pass orders on merits on the basis of 
the said enquiry [S y K M C Abdulla^ A1965 SC 1585]. 

Powers of Appellate Court. See s 107 and Or 41 r 33 and notes thereto. 

Sub-sec (2). A defendant not applying under Or 9 r 13 can appeal against the 
parte decree under this section [Ashruffunnisa v LcUareaux. 8 C 272] But a defendant 
whose application under Or 9 r 13 is refused on merits cannot be aHowed ‘o fall back 
upon the remedy by way of appeal [Ardhachandra v Matangmi, 23 C 325 327. In an 
appeal against an e;c parte- decree it is competent for the court to consider the propriety 
of the refusal to grant adjournment and proceeding to hear the case ca; parte [Krishna 
V KupplTto M 54 FB; Ramlal v Kali Pd. A1929 P 609; Muttansi v Kuttansi. A1972 

AP 117; see also Golap v Indra, 13 OWN 493]. 

Sub-sec (3) [Consent Decree]. Consent decrees are passed under Or 23 r3 and 
no appeal lies from such decrees [Syed Asad y Wahidunncssa ZO CU 231] even ^ the 
comprLise is disputed [Sabitri v Savi. 12 P 359; see notes to Or 23 r 3]. To bar appeal 
a consent decree must be valid. So an appeal l.es when a eomprom.se decree .s passed 

agaisnt a minor without leave of court [Sagwa ^ ^Sub^ec'm^aoDhe: 
Uaqridan v Bashir, A1956 A 94; Mathura v Deodhari, M9n P 17L Sub-sec (3) applies 

also to appeals from consent decrees passed in appeal [Bagndan v Bashir. A 956 A 94] 

The appeal barred is against the decree passed on a compromise, but not the order 
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recording it which h appealable under Or 43 r [see Md Idria v Md, A1948 P 97; 
Ghansamdas v Nanak/am. A1936 S 59J. Sub-sec (i) does not apply when the terms of a 
decree arc imposed by the court [Koiamina v Ma/igomma, sup]^ or to proceedings in 
proceedings in execution ILachman v Padarnath, 4 PLT 735]. If a party desires to have 
a consent decree set aside on ground that consent was obtained by coercion his proper 
remedy lies in a seperate suit, appeal, applications under Or 47 r 1, s 151 and s 152 being 
not sustainable ^Kewai v Shiv, A1970 P & H 176—cases discussed]. Where a consent 
order is sought to be set aside, serious and substantial injustice must be shown from 
letting the order stand which was made by a pleader under a mistake of fact [Jamnabi 

V Fazalhhai, A1923 PC 184: 46 MU 160]. 

Sub-sec (i) is not limited to decrees under Or 23 but applies to other decrees in 
adjustment by consent [Hakim v Sadiq, A1929 O 451]. Where a decree or any part of a 
decree is passed by consent, it should always so appear on the face of the decree 
[Za/iirnlsaid v Lachmi, A1931 PC 107: 35 CWN 612, 617: 39 MU 68. There need 
not be any written terms of agreement between the parties placed before the court and 
it is enough if the judgment discloses that the decree or order passed was on the basis 
of consent of parties [Isac v Valimohmad, A1968 G 301 {Zahirtd v Lachhmi, A1932 
PC 251 rel on)J. Where limitation is waived and a decree is passed, it is by consent 
|5/7 Rama v Chaitana, 24 CWN 1055: 47 lA 200]. A party who has not joined in the 
compromise can appeal iLokenaih v Ja^ii, 20 CWN 178; Nityamoni v Gokul, 9 IC 210(C); 
Mathura v Deodhari. AI972 P 17j. When the parties agree to abide by the decision of 
the judge, he is made a quasi-arbitrator and no appeal lies against the decision [Guddappa 

V Ramanna. A1957 M 95; Satyanarayana v Subbaiah, 1957 And WR II; In re JoshfiCt 
1956, I MU 234— contra: Kotamma v Mangamma, A1957 AP 700] .When a party 
invites a court to adopt a procedure not contemplated by the Code, he cannot turn round 
[Rhotas Industries v Gonr, A1957 P 16]. 

Consent or Compromise Decree. See notes to s 11 {ante p 48) under that heading. 


Judgment obtained by Fraud or Collusion. See notes to $ 11 (nn/e p 45) under that 
headling. 

Decisions Extra Cursum Curiae. See A rati v Rcgr W C. A1965 C 3 (noted under 
s 2): The position ot the judge is that of a quasi-arbitrator [Makudam v Md Sheikh, 
A1936 M 856; Gudappa v Ramanna, AI957 M 95; Central India &c v Khsmraj, A1939; 
P 514; Rohias &c v Gonr, A1957 P 161. Agreement not to lead evidence and asking 
court to give decision on basis of onus does not take away the right of appeal [Dw/Ziirt 
V Raghnnandan, AI958 P 249]. Decree passed on issue no 1 only on statement of 
counsel for the parties that if the decision on that issue is in favour of plaintiff the suit 
should be decreed. The court decreed the suit in favour of the plaintiff —Held that 

the decision was not a consent decree and appeal was proper [Sat Narain v Dhruva, 

AI957 A 22]. Where parties agree to grant permission to the commissioner to take 
additional evidence and the court after hearing the parties may pass suitable order, it was 
not a consent decree [Shanti v Madan, A1954 A 789]. 

High Court. S 96 does not apply to appeals from decrees on the original side. 
The right of appeal from the decisions of a single judge is governed by cl 15 of Letters 
Patent [Hapyj v Md, A1937 R 268; Debendra v Bibudhendra, 43 C 90]. The rules 
contained in the Code regarding appeals apply to proceedings in the High Court save in so 
far as the Code expressly provides to the contrary [Sabitri v Savi, 25 CWN 557]. Cl 15 
ot Letters Patent is controlled by Or 47 rr I. 9 [Achaya v Ratnavchi, 48 lA 76: A1921 PC 
80: 40 C 481 : 9 M 253; Aubhoy v Shamont, 16 C 788]. 

Whether an appeal in the High Court is to be heard by one, two or a larger number 

of judges is merely a matter of procedure. No party has a vested right to have his 

appeal heard by a specified number of judges [Ittyvira v Varkey, A1964 SC 430: 1964, 1 
SCR 495; Md Meera v Thirnmalaya, AI966 SC 430]. 


97. Appeal frotn final decree ^vhere no appeal from preliminary decree,- 

Where any party aggrieved by a preliminary decree passed after the comment 

ment of this Code does not appeal from such decree, he shall be precluded froi 

disputing its correctness in any appeal which may be preferred from the fifli 
decree. 

Scope and application. Preliminary decrees [s 2(2); Or 20 r 12 et seq: Or 34 

The section settles a point on which opinions varied. It lays down that omission 

appeal from a preliminary decree within the period of limitation precludes a party fro 
disputing its coiicctness or raising any objection to it in appeal from the final deer 
\Ahm<'d V Hashim, 42 IA 91: 42 C 914: 19 CWN 449; Govind v VithnL 36 B 5? 

Snrcndr-i v Mahcndra, 36 t'WN 490; Mg Khin v Ah Choy. A1937 R 494]. The obj( 

is that questions decided by court at the stage of preliminary decree will not be 
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for re-agitation at the time of final decree, if no appeal had been preferred against the 
preliminaiy decree [Chittoori v Kudappa, A1965 SC 1325J. The object of s 97 is to make 
it'clear that if any aggrieved party fails to appeal against a preliminary decree, its 
correctness cannot be challenged by appeal against the final decree. So an appeal against 
the final decree would inevitably be limited to the points arising from proceedings taken 
subsequent to the preliminary decree. A minor who does not avoid a preliminary decree 
passed by non-compliance with Or 32 r 7, cannot avoid it by preferring an appeal against 
the final decree \^Kaushalya v Baijnath, AI961 SC 790]. A preliminary decree in a 
mortgage or partition suit embodies the final deceision of the court Wenkata Reddy v 
Pethi. A1963 SC 992]. 

There is no ground for not hearing an appeal from a preliminary decree though the 

final decree is not appealed against, whether it is filed before or after the final decree; if 

the preliminary decree is set aside, the final decree falls with it [Lakshmi v 3?’ M 

29; Ramieii v K'^erappiidayan, 37 M 455; Kouhaiya v Tribeui, 36 A 532 FB; Madhasnio 

V Eknathrao, A1948 N 56; Basawant v Kallappa, A1938 B 222; Gurmiikh v Malik, 

A1935 L 482; Nahidimnissa v Dip, A19I6 P 370]. Scope of decree in appeal against 

preliminary decree [Prenakaruppun v Venngopal, A1946 M 383; Gandavarapu v Vavilala 
A1955 AP 254]. 

An appeal from a preliminary decree is not incompetent if a final decree is passed 
before the appeal is presented and it is not necessary to appeal against both decrees in 
order to maintain the appeal against the preliminary decree [Taleb v Abdul, A1929 C 
^9: 34 CWN 66 FB; Kanakayya v Lakshmayya, A1951 M 218; Vppala v Chitrala AI956 
Hyd 161; see Wajibunnissa v Banke, A1930 P 177 FB; Sital v Kisliore, A1967 SC 1236. 

CONTRA. Lai V lhakur. A1928 L 73]. An appeal against a preliminary decree is also 
conapetent although during its pendency a final decree is passed but it is not appealed 
against [Joti v Girnari, 40 PLR 123]. If dates permit there may be a combined appeal 
against a preliminary and final decree [Balwant v Sakharam, 18 Bom LR 80]. 

In an appeal against the final decree in a suit for possession and mesne profits, the 
appellate court consider the legality of the preliminary decree when no appeal is taken 
against it [Kami v Shyam, AI959 C 76: 63 CWN 334]. 

Preliminary Decree Not Drawn Up. The right of appeal only arises when a 

preliminary decree is drawn up [Vamanacharjya v Govind, AI924 B 33; Sakharam v 
Sadashiv, 37 3 480]. Ihe Supreme Court has said that drawing up of a decree is essentially 
a function of the court and it is not a part of the duty of the litigant to remind the court 
or its office about the obligation to draw up the decree [Jagatdhish v Jawaharlal, A1961 
SC 832]. The mere omission on the part of the court to draw up a formal decree would 
not negative the right of the party affected to appeal [Kamini v Pramatha, 19 CWN 755; 
Maimu V Chariya, A1968 K 182]. 

Two Preliminary Decrees. The Code contemplates one preliminary decree 

[Vamanacharjya v Govind^ sup]. There is nothing in the Code which prohibits the 
passing of more than one preliminary decree if circumstances justify, particularly in 
partition suits [Phoolchand v Gopal^ AI967 SC 1470 followed in Mayimii v Chariya, A1968 
K 182. After adjudication under Or 20, rl5 there may be a supplementary preliminary 
decree [(Jmamaheshwar Cotton &c v Rama Rao, A1971 Mys 347, see also Peary v 
Monohar, A1924 C 160: 27 CWN 989, 992; Kasi v Ramanathan. 1947, 2 MLJ 523; 
Parashuram v Hirabai, A1957 B 59]. 

98. Decision where appeal heard by two or more Judges. — (1) Where an 
appeal is heard by a Bench of two or more Judges, the appeal shall be 
decided in accordance with the opinion of such Judges or of the majority (if 
any) of such Judges. 

(2) Where there is no such majority which concurs in a judgment varying 
or reversing the decree appealed from, such decree shall be confirmed: 

Provided that where the Bench hearing the appeal, is composed of two 
Judges belonging to a Court consisting of more than two Judges, and the Judges 
composing the Bench differ in opinion on a point of law, they may state the 
point of law uoon which they differ and the appeal shall then be heard upon 
that point only by one or more of the other Judges, and such point shall be 
decided according to the opinion of the majority (if any) of the Judges who have 
heard the appeal, including those who first heard it, 

(i) Nothing in this section shall be deemed to alter or otherwise affect any 
provision of the Letters Patent of any High Court. 

Sub-secs (1) and (2). When the judges differ on a question of fact, there can be no 
reference but the decree shall be confirmed [Jehangir v Secy of S, 6 Bom LR 230, 232; 
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Md Ibrahim v Simdar, A1937 N 38; Goswami v Raman, 17 C 3J. Under the old section, 
on a difference of opinion the appeal had to be referred to a third judge, but, under the 
present section the point of law on which the judges differ is to be referred and the 
appeal is to be heard on that point only. The judge before whom the appeal is laid has no 
jurisdiction to go into other matters [Fartap v Bhabuti, 40 lA 182: 17 CWN 1165]. The 
judges should come to a complete decision with the reservation on the point of law on 
which they differ, and they should by their judgments make it clear that if the point of 
law is decided in one way, it will have a certain final result and if it is decided in another 
way, it will have another and a different final result \Md Gauhar v Samiruddin, 18 CWN 
33; Mvhdi v Shco, 39 C 353, 369J. The word “may” in the proviso cannot be read 
as equivalent to “shall”. It is discretionary. If the judges do not choose to state the 
point of law on which they differ, but proceed to give their judgments differing from each 
other, the decree of the lower court is to be confirmed [Ashtabbuja v Board of Rev, 
A1954 A 521]. 


When two judges agree in their opinion in respect of part of the claim, but differ as 
to the rest, the judgment on the portion on which they concur will be in accordance with 
the concurring opinion and in respect of the portion on which they differ the judgment 
ot the lower court must be confirmed [Rajagopala v Subbammal, 51 M 291]. Where 
two judges differ in opinion and deliver judgments without any reservation, the judgment 
operates as confirming the decree of the lower court and they are not competent afterwards 
to refer the appeal under s 98 \_Lal v Ghansham, 9 A 625 FB], In such a case there 
is no appeal under the amended Cl 15 of the Letters Patent. As to procedure where the 
Judges do not agree in confirming the adjudication in respect of one item of a decree, 
but agree in reversing the decree as regards another item, see Harakh v Babban, 55 A 672! 

Practice of Patna High Court under s 98(2) is to write separate judgments and note 
down the point of law on which the judges differ in the order sheet for reference to a third 
judge [Kameshwar v Raibanshi, AI943 P 433]. It is not open to the third Judge to 
adjudicate upon the point on which there is no difference of opinion between the two 
judges [Zainuddin v Sohanlal, A1958 P 290]. 

Sub-sec (3). It was inserted by s2 of the Repealing and Amending Act 18 of 1928. 
In a situation arising from a difference of opinion among the two judges comprising a 

Division Bench of High Court there arc two provisions—one in s 98 and the other in cl 28 

(Calcutta cl 36) of the Letters Patent. The basic difference between these two provisions 

is that (/) under cl 28 (Cal cl 36) reference is obligatory and not discretionary as in s98 

and (//) under cl 28 (Cal 36) reference may be both on points of law and fact and not 
point of law only as in s 98 [Bokaro & Ramgur Ld v S, A1966 P 154]. Before the 

amendment of Cl 36 of the Letters Patent in 1928, the opinion of the senior judge 

prevailed when the judges were eqully divided in their opinion. But under the amended 
Cl 36, the procedure is the same as in s 98 except that—(/) under Cl 36 reference is 
obligatory and not discretionary as in s 98 and (2) under Cl 36 reference may be both 
on points of law and fact and not on point of law only as in s 98. 

Before the insertion of sub-sec (2) the courts were divided in opinion, but it was 
generally held that in second appeals from mofussil s98 applied [Shut Jayat v Lakadu, 

43 B 433 Frafalia v Dharani, 52 C 1018] and Cl 36 applied to appeals under the 

Letters Patent [Bhaidas v Bai Gtdab, A1921 PC 6: 48 lA I8I: 25 CWN 605]. As sub-sec 
(J) now declares that the section docs not affect any provisions of the Letters Patent, 
It has been held in Madras, Patna and Lahore that its effect is that in the case of an 
equal division of opinion the procedure is governed by Cl 36 of Letters Patent and not 
y s98 whether the appeal to the High Court is from decrees of subordinate courts or 

^ [O/m/irtruy// v Balkishen, A1929 M 641; 52 M 

i ^ n P 772: A1933 P 67; Rajnarain v SaUgram. 27 P 332; Puri 

& bons V Lyons Cinema. A1933 L 648; Sardar v Haq Nawar. A1934 L 371 FB; Bokaro dt 

Ramgur Ld v 5', sup\. I he Allahabad High Court however held that where judges differ 
in an appeal under the Letters Patent, it is governed by the Letters Patent, but where the 
appeal is under the C P Code it is governed by s 98 [Fazl-al-Rahman v Abdulla, A1932 A 
U5 ,. In a later case it has been held that where two judges of a Division Bench hearing a 
first appeal disagree either in law or fact, the procedure in Letters Patent is to be followed 
and not t^t m s98 lRa}endra v Nand, AI938 A 641 FB]. See amended cl 15 of the 

Calcutta. Madras and Bombay, amended cl 10 for the High 
Courts of Allahabad and Patna. 

the sub-sec (.?) makes it subject to 

the provisions ot (he Letters Patent. Cl 27 of which stales that the points of difference 

may be rcTcired to the other Bench. This clause is wider than s98 because it covets 

he silffi r ' 7 'i T'”*' of difference should 

be slated and not the whole case \Akhari v Rahnwt. A1933 A 861 FBI. On a reference 

un cr s >6 ot the Income Tax Act, Cl 36 applies and not s 98 [£ v Prabhat, 51 C 504].' 
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99. No decree to be reversed or modified for error or irregularity not 
affecting merits or jurisdiction .—No decree shall be reversed or substantially 
varied, nor shall any case be remanded, in appeal on account of any misjoinder 
of parties or causes of action or any error, defect or irregularity in any proceed¬ 
ings in the suit, not affecting the merits of the case or the jurisdiction of the Court. 


Cross-Ref. [Cf RSC Or 15, r 6]. Misjoinder of plaintiffs (Or 1 r 1): Misjoinder 
of defendants (Or 1, r 3); Misjoinder of plaintiffs and causes of action (Or 2, r 3); 
Misjoinder of defendants and causes of action (Or 2 rr 3. 4, 5): irregularity affecting 
jurisdiction (s 21). 

Principle and Application. This section indicates the principle to be adopted in 
hearing appeals. A decree shall not be reversed or varied &c merely because there has 
been any error, defect, or irregularity in any proceedings in the suit. But where the 
error, defect or irregularity is of such importance as to affect the merits of the case 
(ie production of a wrong decision) or the jurisdiction, it becomes a material irregularity 
justifying the interference of the court. A defect of this kind cannot be cured under 
this section. Cf s 167 Evidence Act, s 11 Suits Valuation Act and s 537 CrPC (see Kiran 
Singh V Chaman, A1954 SC 340: 1955, 1 SCR 117 which relates to the interpretation 
sll S V Act and in which ss 21 and 99 CPC were refd to; In this case it has been 
observed that a case tried on merits “should not be liable to be reversed purely on 
technical grounds, unless it has resulted in failure of justice, and the policy of the 
Legislature has been to treat objections to jurisdiction both territorial and pecuniary as 
technical”); Where a case is tried on merits and judgment delivered, it cannot be reversed 
purely on the ground of jurisdiction unless it has resulted in failure of justice [Yogeshwar 

V Yog. A1967 Pu 163]. 

In a case of alleged misjoinder of causes of action the Privy Council observed that 
when the same has affected neither the merits of the case nor its jurisdiction it would 
not reverse the decree. The C P Code do not regulate the proceedings in hearing appeals 
from India, but the rule embodied in s 99 proceeds upon a sound principle and is 
calculated to promote justice {Md Husain v Kishvanandan^ 64 lA 250: A1937 PC 233; 
see Shambhoo v Chandra, A1964 A 350]. 

Non-transposition of defendants as co-plaintiff in a suit where defences of all other 
defendants were fully considered and adjudicated upon by the High Court allowing 
her appeal is cured by s99 [Maddanappa v Chandramma, AI965 SC 1812]. 

A trial court cannot condone material faults in its own procedure with the help of 
s99 [Metal Mari v First H Bank, A1954 Pepsu 115]. Mere fact of misjoinder of parties 
or causes of action is not sufficient to have the proceedings set aside or the action 
dismissed [Mahanth v Chaudhury, 41 CWN 418 PC; Ramdhan v Lachmi. A1937 PC 42: 
16 P 149; see Rup v Gopal, 13 CWN 920 PC; Diirsan v Durbijoy, 9 CLJ 623; Himat v 
Sher, 18 CLI 260; Kulada v Kalidas, 42 C 536, 545; Madanlal v Munshi. A1956 Pepsu, 
80]. Misjoinder includes non-joinder [Yakkanath v Manakkat, 33 M 446; see however 
Shanmugha v Subbaraya, A1922 M 317]. S 99 cures an error due to misjoinder of causes 
of action unless it is shown that the error had affected the merits of the case or the 
jurisdiction of the court. Such an objection can be raised even in second appeal [Sarala 

V Sarada, 2 CLJ 602, 607]. If nonjoinder of parties is of a kind that affects jurisdiction, 

s99 cannot cure it [Amichand v Raoji, A1930 M 714]. 

The principle that a decree made without jurisdiction is reversible in appeal is 
involved by implication in s 99 [Arjun v Krishna, A1942 P I FB]. ‘‘Jurisdiction’^ means 
the jurisdiction of the trial court [Dimichand v Ramdhan^ A1926 L 402]. The term 
means pecuniary or local jurisdiction or jurisdiction relating to the subject-matter of the 
suit. It does not mean the legal authority of a court to do certain things [Mahesh v 
lamiruddin. 28 C 324J. 

The principle of the section should ordinarily apply to orders, particularly inter¬ 
locutory orders [Dhian v Secy of S. AI945 N 97] as also insolvency proceedings [Vithal 

V Chunni. A1935 N 33]. 

“Error, Defect or Irregularity Not Affecting: the Merit of the Case . It means 
error which is more or less technical. For instance:-Defect 
signature in plaint (Basdeo v Smidt. 22 A 55: Rakhal v Secy of S. 

V Bungshi, 17 C 580 PC]; Defective presentation of plaint [Md w Ishak A\9il A 507, 
Hirabai v Bhagirat A1946 B 174]; Allowing a wrong party to begin [Makimd v Bahon, 

3 A 824]; Disposing of a suit on a Sunday [Sheo v Thakur 30 A 136]; Absence of leave 
under Or 2 r4 [New Mofussil Co v Shankar, A1941 B 247]; Summons issued is defective 
[Narendra V Amiya, A1959 C 231]. If the provisions o/ Or r4 are not strictly 
<Wniplied with, it is a curable defect [Hulasi v Mohanlal, 1960 ILR Kaj 94J. 
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Appl'ai.s from Apphij ate Dfcruhs 

loo. appe al I ) Save where otherwise expressly provided in the 

body of this C7)de or by any other law for the time being in force, an appeal 
shall lie to the High Court from every decree passed in appeal by any Court 
subordinate to a High Court, on any of the following grounds, namely; — 

'^(a) the decision being contrary to law or to some us^e having the force 
of law; 

-^{h) the decision having f ailed to determine some mate rial issue of law or 
usage having the force of law; 

^ (c) a substantial error^r defe ct in the procedur e prov ided by this Code or 
by any other law for the time beingTn force, whiclTmay possibly have produced 
error or defect in the decision of the case upon the merits. 

(2) An appeal may lie under this section from an appellate decree passed 
e x part e. 

Kerala Am. —In sub-s (/) the following cl (J) was originally inserted by Travancorc- 
Cochin Act 17 of 1951. The clause id) was later on substituted by the same clause (d) 
by Kerala Act, 13 of 1957: — 

“(i/) the finding of the lower appellate Court on any question of fact material to the 
right decision of the case on the merits being in conflict with the finding of the Court of 
first instance on such question." 

Scope and Application. Read with s 101 this section expressly bars second appeals 
on questions of fact. Tf provides that a second appeal lies to the High Court from every 
decree passed on first appeal by a subordinate court, only on the grounds specified in 
clauses («). (/>) and (c). The provisions of these sections must be strictly adhered to 
\Kameshw(ir v AmanutuUa. 26 C 53 PC], and no court in India or elsewhere has power 
to add to or enlarge the grounds stated therein [Durga v Jawahir, 17 TA 122: 18 C 23]. 
The circumstances which enable the High Court to determine questions of fact in second 
appeal arc specified in s 103. Fin ding of fact by first ap pellate court is binding on the 
High Court in second appeal and also on the Supreme Court in further appeal [Mangal 

V Raitno, A1967 SC 1786]. If the High Court in second appeal questions the findings 

of fact supported by evidence or accepts the evidence of a witness rejected by the lower 
court, it exceeds its powers and the decision will be upset [Misri v Surji. A1950 PC 28: 54 
CWN 508|. It has no jurisdiction to reappraise or re-evaluate the evidence for the 
purpose of appreciating the correctness or otherwise of conclusions on questions of fact 
by the first appellate court \Har Bhaj v Barfi. A1969 D 197; see Chumlal v Mohanlal 
A1967 p 226]. When there is no error or defect in procedure, nor any error of law, 
the finding of the first appellate court upon the question of fact is final, if that court 
had evidence proper in support of the finding. The only question therefore for considera¬ 
tion by the High Court is whether there is a nv evid ence proper to support the finding 
\RamUigon v AUeshwar, 37 P 88: A1958 P 211; Fotahw A1958 1^ 333; 1957 

Punj 1997: Ahdnl Shakur v Kotwahshwar, A1958 A 54]. 

A finding which has to draw on a rule of law for the recording of it or for the 
ascertainment of its truth is a finding on a question of law; any other is a finding on a 
question of fact \Ah(hd Shakur v Kotwaleshwor, A1958 A 54]. 

Although no second appeal can be preferred on questions of fact, when such an 
appeal is already before the High Court, it may determine issues of fact where such 
issues p) have not been determined by the lower appellate court or (2) have been wron^y 

evidnee on the record is sufficint for such determination (see 
S103). The procedure for filing and admission of second appeals is contained in Or 41 

Wherca? the Judicial Committee arc not bound by findings of fact and are not confined 
o considering questions of law. the High Court in second appeals is confined stricttjP 

C/imSor a" 

•It ■'"Tc 'o be treated as final, they should 

at east be clear and specific-not ambiguous or inferential. A general approval given 

esDecialw‘'Tf aLlm necessarily incorporate all its findings in defail— 

Sir CEoitrE ^ which casts doubt on a particular point” [per 

^ in Bainlal v Dhircndra. 70 IA 18: 47 CWN 489 PC* w Kesko 

V Bahuna, 41 C\VN 577 587 ■ A1937 PC 601 Th/» nU/w u *• * • 

fimihv 'i *' 1 C 6y|. The above observations are very important 

since finality att.ithes only to clear and specific fmdinss of fact by the first appeUate 

in regard to'^TlI linchnes aPPeoval of the views of the trJ^it 

*u ^ fact in a lump, does not preclude an enauirv as to \idiether 

there was any specific findings of fact which could be" treatd as fin^rirtie 
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of any such specific finding, the High Court is entitled to entertain the question afresh 
although covered by the omnibus finding of fact. 

It is the duty of the High Court when entertaining a second appeal, to clearly specify 
the grounds upon which they held the second appeal to be competent [Rofumil v Md 
Hayat, 48 CWN 109: A1943 PC 208]. Appeal being a creature of statute {ante s 96 
p 198J there is no inherent power of High Court to hear appeal merely because an order 
is wrong v Ahmed, 3 DIR (B) 82]. In revisional matters the High Court 

may decline to interfere if it is satisfied that substantial justice has been done. But in 
questions of law in second appeal, no discretion vests in it and it has no right to decide 
merely on equitable grounds [Hari v Narain, AI945 L 175]. High Court should not in 

second appeal make out an entirely new case not pleaded by a party [Raruha v Achal 

A1961 SC 1097]. 

In second appeals the High Court is confined^s^triedy to questions of law. No second 
appeal can be entertained on the ground that the findinf~o^fact~is erroneous, however 
gross or inexcusable the error may be, if the court had proper evidence for the finding 

[Venkata Kitmara v Secy of S, 56 lA 223; 52 M 538: A1929 PC 152; Ramji Patel v 

Rao, A1929 PC 190; 56 lA 280]. It has no ju risdict ion to rev erse findings of fact, 
however erroneous, unless vitiated by some error of law [Jwala v Chunderjot, A1938 
P 278]. It has always been recognised that the sufficiency or adequacy of evidence to 
support a finding of fact is a matter for the decision of the court of facts and cannot 
be agitated in a second appeal [Ramappa v Bojappa, A1963 SC 1633]. 

Finding of fact based upon additional evidence improperly admitted is not conclusive 
in second appeal [Arjan v Kartar, 1951 SCR 258; AI951 SC 193]. Whether a point 
involved is one of fact or law is itself a question of law [Indraraj v Momal, A1928 N 277]. 
When a lower appellate court entertains an appeal which does not lie, a second appeal 
lies (see ante, notes to s 96 p 198). High Court will not look at a copy of a document 
not printed in the Paper Book [Chamroo v Ragho, A1937 P 624]. 

Discretions exercised will not ordinarily be interfered with in second appeal unless 
exercised in an arbitrary manner [/sari v Bindeshwari, A1951 P 318; Ramkrushna v 
Gangadhar, A1958 Or 26]. So, exercise of discretion under s5 Limitation Act should 
not be lightly interfered with [Haralal v Pasupati, 58 CWN 696]. 

Clear finding of fact by first appellate court is binding in second appeal [Mangal v 
Rattno, A1967 SC 1786]; finding of fact arrived at by first appellate court after detailed 
consideration of evidence cannot be interfered with in second appeal [Fula v Mangtu, 
AI969 P 294 FB]. 

The High Court is not justified in interfering with the finding of fact by the lower 
appellate court merely because its judgment was not as elaborate as that of the trial 
judge or because some of the reasons given by the trial judge had been expressly 
reversed by the lower appellate court [Ramachandra v Ramalingam^ AI963 SC 302]. 
Where the trial court gave a finding on question of possession but first appellate court 
gave no proper finding on that question High Court requiring appellate court to give 
fresh finding was not reversing finding of fact of the first appellate court [Uppalapati 

V Josyula, AI967 SC 174]. Where two appeals were filed by two parties in litigation 
arising out of one suit and resulted in two decrees only one second appeal alone need 
be filed [P N Kesavan v Lekshmy, A1968 K 154 {Sheodan v Daryao, A1966 SC 1332 
ref)]. Single judgment disposing of connected appeals arising from proceedings consolida¬ 
ted at trial stage can be challenged by a single appeal [State Bank v Brijmohan, A1971 
P & H 358]. 

If a first appeal is entertained by the lower appellate court wrongly and the order of 
trial court is set aside a second appeal or a revision to the High Court is maintainable 
\Akshaya v Binod, A1968 P 181]. 

Finding of Fact When Not Binding. Finding of fact is not binding in second 

appeal when it is based on no evidence [Ladli Pd v Karnal &c, A1967 SC 1279; Gurbaksh 

V Nikka A1963 SC 1917], or partly on evidence, partly on no evidence and partly on 
conjectures and surmises [Aswini v Kshitish, AI971 C 252], or on a part only of the 
evidence [Ishar v Gajadhar, A1954 P 174; Punjab Wakf Bd v Panchayat, A197I P & H 
482], or when arrived at by ignoring very important evidence on record [Sonawati v 
Sriram, A1968 SC 466], or on surmises and conjectures or wrong application of law 
[Ramnarain v Manki, AI954 P 562; Union v Lallan, A1963 P 216], or on inadmissible 
evidence [Kishanlal v Sohanlal, A!955 Raj 45], or when it is grossly incompatible with 
evidence [Babu Rao v Raghunath, A1956 B 155], or when the appellate court does not 
take into consideration the evidence on the point and does not give reason for setting 
aside the finding of the trial court [Laxmi Narasimha v Patta, A1957 Or 86], or on 
wrong placing of onus or vitiated by substantial error or defect in procedure producing 
error in decision on merits [Ladli Pd v Karnal &c, sup; Parasnath v Mohani, A1959 SC 
1204; Premchand v Laxmichand, A197I MP 124—case law discussed], or based on 
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niisrcading of plcatling \Shiv.sah<ii v f/arnandoft, A1903 A 413; Rajkitninr v Gopiiiath, 
A1971 A 273|. or on erroneous uiulerstanding of the ca,se put forward by the parties 
(in this ease the court came to (he conclusion that plaintiff was responsible for breach 
of contract) [Dcvcudra v Sifiiithai. A1971 Mys 2l7j, or on failure to consider material 
evidence in the shape of documents and making a good deal of assumption of facts (in 
this case nature of tenancy was decided by reversing the finding of both the courts 

below) [Radhanafh v Haripoda, A1971 SC 1049], or on omission to record a finding 
on the ground that no issues had been framed when the matter was fought out by tho 
parties [Badridas v Gopal, A1967 Or 99], or when judgment shows that it is perverse, 
self-contradictory, inconsistent and stands self-condemned [Prafulla v Dajendra, A1968 

Tri 5—case law ref]. 

A division Bench in Letters Patent appeal from the judgment of a single judge can 
review findings of fact, particularly when the judgment is not one of affirmance [Devicharan 

V Duiga, A1967 D 128]. Jurisdiction and powers of Division Bench to interfere finding 

of fact of a single judge of High Court in Letters Patent appeal stated [Ki>« Reddy v 

Kisiamma, A1969 M 235; Maimoon \ O A Khajee, A1970 M 200], 

Concurrent Finding of Fact—based on appreciation of evidence [Bishwanath v 
Radhaballahhji, A1967 SC 1044; Abdul Waheed v Bhawani, A1996 SC 1718; Naghubhai 

V Shamarao, A1960 SC 593; Kalishankcr v Dhircndra, A1954 SC 505: 1955, 1 SCR 467; 

Promode v Mritimjoy^ A1967 C 354], or of mixed question of fact and law (in this case 

there was concurrent finding of 3 courts and facts could not be disentangled from law) 

[Gopal V Ujagar, A1954 SC 579: 1955. 1 SCR 579] cannot be interfered in second 

appeal. High Court is not entitled to reverse concurrent finding of fact based upon 

inference drawn from evidence after misplacing the onus [Parasnath v Mohani, A1959 
SC 1204], or by considering the evidence afresh by wrongly throwing the burden [Kharbuja 

V Jangbahadur, A1963 SC 1203], or by re-asscssing evidence [Subbarama v 

A1967 M 85], or except for the clearest and strongest of reasons, which could be held 
to be tantamount to interference on a question of law [Motimul v VisalakshmU A1967 
M 432 (Pattabhiramaswami v Hanumayya, A1959 SC 57; Ramachandra v Ramalingam, 

A196i SC 604; Ramappa V Bojappa, A1963 SC 1633: 1964, 2 SCR 673 rel on), or 

except on the ground that it it is perverse or unreasonable or without evidence [Ganga 

V Cal Pinjrapolc Society, A1968 SC 615]. 

It can be reviewed and set right in second appeal when perverse grossly misconstruing 

documents (in this case genuineness of documents) [Kartar v Harcharan^ A1969 Pu 244; 

Oriental Investment Co v CIT, A1957 SC 852 (Rarnchandra v Ramalingam, A1963 SC 
302 ref)], or where there are serious defects in appreciating the real nature of the 
controversy and evidence on the record [Rarnchandra v Pratapsingh, A1965 Raj 217]; 
or misdirection excluding documentory evidence [Rajcndra v Gour, A1971 C 163], or 
finding based on a wrong inference drawn from the contents of documents and by non¬ 
consideration of materials on record \Lasminarayana v Padmanabha, A1972 Mys 81]. 

Finding of Fact; [Legal Effect of Facts Found is a Question of Lawl. 
There is no jurisdiction to entertain a second appeal on the ground of an erroneous 
finding of fact, however gross or inexcusable the error may seem to be. Where there 
is no error or defect in procedure [vide cl (c)\ the finding of the first appellate court upon 
a question of fact is final, if that court had before it evidence proper for its consideration 
in support of the finding [Durga v Jewahir, 17 lA 122; 18 C 23; Partab v Mahendra, 
17 C 291 PC; Ramratan v Nandu. 19 C 249 PC: Ramgopal v Shamshkhatun, 19 lA 228: 
20 C 93; Rani Ravi v Venkata. 19 CWN 97 PC; Ramp v Kishore, 33 CWN 893 PC; Rola of 
Pittapur V Secy of S, 33 CWN 725 PC: Fazal Karim v Mania Baksh, 18 lA 59: 18 C 
448; Lukhi Narayan v Jadu. 21 lA 39: 21 C 504; Sinha Ramanuja v Ranga Ramanujdt 
A1961 SC 1720: 1962. 2 SCR 509; Deity v ffanymayyo, A1959 SC 57; Ramachandra 

V Ramalingam. AI963 SC 302; Ladli Pd v Karnal &c, A1963 SC 1279; Parasnath V 
Mohani. A1959 SC 1204: 1960, 1 SCR 271]. What inference in law should be drawn 
from the facts proved or admitted is a question of law [Sonrastra v Jamadar^ A1962 SO 
445|. When the finding is one of fact, the fact that it is itself an inference from other 
basic facts will not alter its character as one of fact [Meenakshi Mills V C/T. A1957 
SC 49: 1956 SCR 691; Bhojai v Salim. A1967 A 221]. 

A finding of fact is illegal if it ignores a relevant and vital piece of evidence [Gangu 

V Santosh, 1963 A 194]. The rule is equally applicable to cases in which the findings 
arc based on inferences drawn from documents exhibited [S’ecy of S v Ramcshwaram» 
AI934 PC 112: 38 CWN 533; Sahebro v Jaiwantrao. AI933 PC 171: 57 CU 519; 
Shamsuddin v Suresh. 39 CWN 1270: Wali Md v Md Bakah, A1930 PC 91; 11 L 199; 
Midnapore Z Co Ld V Umacharan. 29 CWN 131 : A1923 PC 187; Deity <£c V Hanymayya, 
snp\. In Deity etc v Hanymayya. sup. the Supreme Court observed that “notwithstanding 
such clear and authoritative pronouncements on the scope of s 100 some learned judges 
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ot the High Court are disposing of second appeals as if they were first appeals.'’ The 
High Court IS not justified in interfering with the finding of fact by the lower appellate 
court merely because its judgment was not as elaborate as that of the trial judge or 
because some ot the reasons given by the trial judge had not been expressly reversed by 
the lower appellate court [Ramachandra v Ramalingam, A1963 SC 302]. 

“The facts found need not be questioned; it is the soundness of the conclusions 
from them (facts found) or the legal inference from the proved facts that is in question 
and this is a matter of law” [Ramgopal v Shamskliatun, 20 C 93, 98 PC; Lakshmidar v 
Kangalal^ 76 lA 271; A1950 PC 56; Kameswaromma v Subba Rao, A1963 SC 884; 
Ba\aram\ Shyama, 24 CWN 457]. Legal inference (whether possession was adverse) 
from documents is not a finding of fact [C/i Satgur v Rojkisliore, 42 A 152: A1919 
PC 60]. Inference of abandonment of intention to use disputed house as dwelling house 
is not pure question of fact and can be interfered with in second appeal [Kalipada v 
Tagar, A1969 P 270]. So also whether inference about waiver of notice to quit can be 
drawn from particular set of facts [Hazaribagh Mun v Fidchand, A1966 P 434]. Where 
the sole question is whether the proper inference from the facts is that the patent in suit 
disclosed an inventive step, the appellate court should form an independent opinion 
although It will naturally attach importance to the judgment of the trial juge Benmax 
V Austin Motor Co, 1955^ 1 All ER 326]. 

“The proper legal effect of a proved fact is essentially a question of law, so also 
is the question of admissibility of evidence and the question of whether any evidence 
has been offered on one side or the other; but the question whether the fact has been 
proved, when evidence for and against has been properly admitted, is necessarily a pure 
question of fact {Nafar v Siikur, 46 C 189 PC: 23 CWN 345, 349; McLeod & Co v 
Ind Tribunal, A1958 C 273]. Thus, whether a tenancy exists or not is a question of 
fact and the actual findings are binding, but the question of nature of tenancy eg 
whether it is permanent or not is a question of legal inference from proved facts 
[Dhanatnal v Motisagar, 31 CWN 677: A1927 PC 102; Bejoy v Pratul, 1953 SCR 930: 
A1953 SC 153; Debendra v Pashitpati, 35 CWN 1047; Shankar v Sambhu, 45 CWN 
57 PC]. So also the question whether a property is secular or debuttar [Purnendu v 

Sre^e Sree, 54 CWN 538]. 

Again, the basis for a finding of absence of reasonable or probable cause and the 
presence of malice consists in matters of fact, but the inference that should be drawn from 
the proved facts—whether they are sufficient to establish absence of reasonable or probable 
cause &c—are matters of law [Narayan v Peria, AI937 M 783; Madan v Lakshmi, 1938 
PWN 783]. So, whether adverse possession has been proved is a question of fact, but 

whether adverse possession shall be inferred from facts is not a question of fact but 

of legal inference [Tahilram v Miral, AI938 S 132]. 

Where in a suit there is a question of fact of adoption, the question whether the 

documents do or do not support the alleged adoption is a question of fact and no second 

appeal will lie [Lachman v Kanhaiya, 22 lA 51; 22 C 609, Anant v Durga, 37 lA 


191: 32 A 368]. . , . u 

Though the High Court has no jurisdiction to interfere with findings of fact, it is 

its duty to carefully disentangle the findings of fact from the legal inferences which may 

be drawn from these facts and to consider whether such inferences are justified by the 

facts found [Nrisingha v Trigunand, A1938 P 413; Narayan v Gaya, A1938 P147]. 

The High Court in second appeal is entitled to come to a finding of fact where the 

lower appellate court has omitted to arrive at such finding {Daulata v Ram, AI940 


A 349J 

'Construction of Documents or Words. The right construction of documente 

which are the foundation of the rights of parties 'pr v 

M Co. A1962 SC 1314; Lai Fateh v Ram. 16 CWN 1023 PC, Rad^Siindar v Md 

Jahadur. A1959 SC 24: 1959 SCR 1309; Ch Satgur v Ra,hshor.e 24 CWN 394; v 

Ganpati, A1931 N 25; Madho v Lai. A1934 A 103; v Darparam A1954 As 95, 

Kanhaiya v Bhagwat. A1954 P 326; Veerankutty v Pathummakulty. M 956 M 514; 
Sobharam v Raja Mahton. A1957 P 278; Bhaggu v Manm. A1965 A 202], but not 
mistaken inference from documents exhibited m evidence [Secy o/ S v Ram^hwaram 
A1934 PC 112: 38 CWN 533; Sahebrao v Jatindra, A1933 PC 171. 57 CLJ 519]. 
Decisions based on interpretation of or inference from documents is a finding ^ fact 
iSaadat v Ram. A1940 A 373 FB; Dayanatullah v Atta. A1940 O 217, A/oft v 

Khudabaksh. A1940 B 255; Mohit v Ram. A1938 PI 0]^ Cojtmct.on of documents of 
evidence and not of title is not a question of law [Tata Iron &c v Jf. 

A mistaken inference from documents is no 

truction of the documents [Narayan v Gopal, A1960 bC lUUj. 

A construction of documents (unless they are documents of tide) to prove a question 

of fact does not involve an issue of law, unless it can be shown that the matenal 
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evidence contained in them was misunderstood by the court of fact [Kamaswaramma 

V Subha Hao, A1963 SC 884; Durga Singh v Thola. A1963 SC 361]. Misconstruction 
ot a document which is the foundation of a claim in a suit or a document of 
title is a question of law [Harasundar v Basanto, 9 CWN 154; Duisan v Durbijoy, 9 CLJ 
623; Hodu v Ram, A1944 P 35; Om Parkash v Mukhtar, A1940 L 486; Amiruddin v 
Makhan, 34 CWN 285 PC; Midnapore Z Co v Umacharan, AI923 PC 187; 
Gordhandas v Dhiraj. A1926 B 493]» but the misconstruction of a document which is 
alleged to contain an admission, that is to say, a misapprehension as to the meaning 
and effect of an admission is not a question of law [Ujir v Shadhai, 35 CLJ 182; Atul v 
Sarada, A1936 C 49]. Misconstruction of a document which is not merely of evidentiary 
value but one upon which the claim of a party is based would be an error of law 
[Bhusawal v Amalgamated Electricity, A1966 SC 1652]. Misconstruction of document 
explained [Parmatma v Sampatti, AI968 A 184]. The construction of a deed for purpose 
of ascertaining whether it contains an admission is a question of fact [Amar v Trilochun, 
A1943 C 565], So also the evidentiary value of the statement in a document [Surendra 

V Gobinda, 48 CWN 15]. 

So a finding that a particular holding began as a definite holding on a certain date 
though dependent on documentary evidence \Midnapore Z Co v Umacharan, sup] or 
a finding as to dissolution of partnership based on documents [Dhulia-Amalnur &c v 
Raichand, A1952 B 337] is a question of fact and not law. 

As to construction, (/) the meaning of words is a question of fact in all cases and 
(2) the effect of words is a question of law. But where the document is not of such a 
character as to create, modify or extinguish the rights and obligations of the parties or 
otherwise affect their status, no question of legal effect arises and the construction of 
such a piece of document does not raise a question of law [Mukund v Gopinath, 21 
CLJ 45; Pran v Prasanna, 35 CLJ 580; Ilam v Dasondhi, A1935 L 378]. A question 
may in certain circumstances be a mixed question of law and fact. It depends on the 
circumstances ot each particular case [see Sabal v Salig, 44 A 602; Beti v Sikdar, 

50 A 180; Radha v Kalpataru, 17 CLJ 209; Lakshmi v Nabadwip, 56 C 201; V 

flarkumar, 32 CWN 1111; Man Com v Gopal. A1941 L 62]. 

Whether a misdescription in an insurance policy is material or not is partly a question 
ot law {Dawson’s Bank v Vulcan J Co, A1935 PC 1; 39 CWN 270]. Interpretation of a 
lease is a question of law [Gopal v Dwarka. A1941 C 446]. 

Existence of Custom. Question of the existence of a custom is generally a mixed 
question of law and fact [Polaniappa v Devosikamony, 44 lA 147 : 40 M 709, 721; 
Bisheshar v Chhedo, A1945 A 439; Suringji v Manilol, A1931 B 167; Brahadeeswara V 
Rajagopal, A1947 M 71; Sundora v Munisami, A1929 M 751; Lakshmidhar v RangalaU 76 
lA 274: A1950 PC 56; Buddha v Botwanta. A1958 A 699; Vfinkadri v Subbaramaiah» 
A1954 AP 54]. In some cases however it is referred to as a question of fact [see Mahesh 

V Satrughan. 29 C 343 PC; Md v Imtiaz, 31 A 557 PC; Anant V Durga, 32 A 363 PC; 
Raja V Mangalam, 53 M 597 PC: Keshwar v Ghulam, 30 P 606]. As pointed out in 
a case these views arc not inconsistent as the prevalence of a custom is a question of 
fact, while the question of its validity or legality is a question of law [Munpl Bd V 
Kanhaiya, 54 A 6 FB; sec Kumarappa v Manavala, 41 M 374; Jogesh v Dhakeshwari, 
45 CWN 809]. Thus actual instances showing existence of custom are proved as facts, 
but whether the instances amount to a valid custom \Kallu v Ganeshi, A1936 A 119; 
Pampanna v Peddanna, I960, 2 And WR 519], or whether the custom is to be recognised 
or not [Lakshmidhar v Rangalal, sup], or whether it is reasonable [Jamila V Kshetra, 

51 CWN 179, 182] is a question of law. 

Finding that a custom has not been proved is a mixed question of fact and law 
[Pauhari v Ram, A1939 A 500; Barasaheb v Laxamanappa, A1938 B 492; Sahu v Chedda, 
AI945 A 439]. Reasonableness of a custom [Asrabulla v KiamatuUa, 41 CWN 503; 
Jamila v Kshetra, 51 CWN 179] or whether the facts found prove a custom [Rudra V 

Kedar, A1937 P 458; Chidamhara v Vedayya, A1967 M 164] is a question of law. 

It was assumed in this case that where the existence of a custom may be regarded 
as a question of the proper interpretation of the specific acts proved it is a question of 

law [Narayan v Saboosa. A1943 PC 111: 47 CWN 923]. For questions as to the 

existence of a custom or usage having the force of law and interference in second appeal 
see Janardhanam v Kaliamma, A1968 M 105. 

‘Decision Contrary fo Law”—“Error or Defect in Procedure*^ &c. There is no 
ditterence in principle between failure to appreciate and determine the real question 
of fact to be tried and failure to appreciate and determine a question of fact which 
Vitaliy attects the issue stated in the case. In either case the failure is a failure of a duty 
imposed by law upon the court and the question whether there has been such a failure 
is a question of law [Rahmat v Md flayat, A1943 PC 208: 48 CWN 109]. The error 
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or defect in procedure referred to in cl (c') clearly and unambiguously indicates an error 
or defect connected with or relating to the procedure; it is not an error or defect in the 
appreciation of the evidence adduced on the merits. Even if the appreciation of evidence 
by the lower appellate court is patently erroneous and the finding of fact is grossly 
erroneous, that is no substantial error or defect in the procedure iRamochandra v 
Ramalingam. A1963 SC 302]. A decision of the first appellate court placing the onus 
wrongly or based on no evidence or vitiated by substantial error or defect in procedure, 
producing error or defect in the decision of the case on merits, is not conclusive and a 
second appeal lies [Ladli Pd v Karnal, cfcc. A1963 SC 1279]. So also a decision ignoring 
law relating to review of oral evidence [Shakila v Gidam, A1971 B 166]. Mere error 
of or defect in procedure is not suflRcicnt. It is necessary to show error or defect in the 
decisi on upon merh s VNandan v Phwiesh. A1937 A 105; Bhagwan v Ugagir, A1940 P 
33]. Propositions Paid down as to when there can or cannot be interference in second 
appeal [Latajat v Onkar, A1935 O 41; Bojiappa v Venkanna, A1960 AP 397]. 

Finding on misconception of evidence [Govind v Vithal, 20 B 753], or on misreading 
or misunderstanding evidence [Mothar v Ranbaz, A1921 A 212], or on omission to 
consider materials [Siiraj v Radha, A1937 P 78] or on acceptance of evidence of a party 
against its own pleadings [Kailash v Devendranath, A1969 P 110] can be attacked in 
second appeal. Where the amount of damages is substantially reduced on a wrong view, 
the error can be set right in second appeal [Lala v Kashturi, AI946 M 147]. A second 
appeal is competent from an order remanding a case merely because the court is in some 
difficulty in making up its mind v Sheikh, 52 CWN 671]. Where the lower appellate 
court has entertained an appeal without jurisdiction, a second appeal would be maintainable 
[Dulal V Manmatha, 64 CWN 678]. 

Finding based partly on inadmissible evidence is by itself no ground for interference 
if there is other evidence on the record to justify the finding [Soney v Darabdeo, 14 P 
461 FB; Bhagwan v Mahesh, 40 CWN 360 PC . See sl67 Evidence Act]. 


_Instances of Substantial Error or Defect in Procedure &Cm in Findings Not 

Binding in Secound Appeal. Setting up a new case not raised by parties and arriving 
at a finding on such case without evidence on record [Shivabasava v Sanjappa, 8 CWN 
865 PC; Gobind v Lekhrani, 43 A 515; Atut v Sanatan, 65 CWN 626]; reversal of a 
decree without any evidence upon which the conclusion may be arrived at [Hemantakumari 
V Brajendra, 17 lA 65; 17 C 859 (explained in Ramachandra v Ramalingam, A1963 
SC 302)]; omission to frame a material issue and to consider the true question of fact 
[Damusa\ Abdul, 47 C 107 PC]; omission to consider material facts having an important 
bearing upon a question at issue though it be question of fact [Dinanath v Haridasi, 
11 C 499; Jamil v Bharat, A1967 Pu 259]; placing the onus on a wrong party or the 
discarding of evidence as inadmissible which the High Court finds admissible or failure 
to consider an issue determined by the trial court and reversing it without considering 
that issue [Ramchandra v Ramalingam. A1963 SC 302]; ignoring material evidence which 
may have the effect of reversing the conclusion would be an error or defect in procedure 
[Ramdayal v Indrasan, A1964 P 452]. 

Finding of fact vitiated by error of law, eg failure to consider important evidence 
[Dukharam v C C C Ld, 184 IC 521; Kishan Pd v Union, A1960 C 264; Ram Kr v 
Md Yahia A1960 A 482; Debi v Sisram. A1939 L 188; Laxminarayan v Durgadevi, 
A1967 Or 92* Shakila v Gidam, A197I B 166], or finding based on no evidence proper 
for consideratoin [Anangamanjari v Tripura. 14 lA 101: 14 C 740; Midnapore Z Co v 
Secy of S 56 lA 388; A1929 PC 286], or finding based on conjectures or surmises [Atar 
Singh V Thakar 35 lA 206, 211: 35 C 1039; Abdul Shakur v Kotwaleshwar, A1958 
A 54] or misinterpretation of evidence as an admission [Himraj v Sovachand, A1949 
C 286] or admission of irrelevant evidence [Chandi v Gadadhar, A1949 C 666], or exclusion 
of admissible evidence wrongly [Lila v Mohar AmS Pu 60] or non-appreciation of real 
issues involved [Rahmat v Md Hay at, ante; Bhagwan v Bhawam, A1949 O 87]; but not 
merely omision to mention evidence [Ranjil v Nawab A1937 L 548; Madho y Gulab, 
A1939 N 221J, or misunderstanding the real point tor determination in arriving at a 
tinding ot fact ’that the suit was not for the benefit of the minor [Kakumanu v K. 

1959 SCR 12491; or finding without giving effect to statutory presumption 
from record of' rights [Tukaram v Sonba. AI959 B 63], Finding based upon a failure 
to annreciate the true legal effect of recitals of necessity m ancient documents and omission 
o consMei otLr docLents [Lahshtni v Jagadish. 42 CWN 837], or upon entire 
misappreLnsion of pedigree table [Ghulam v Miraj. A1938 L 303], or without adverting 
rsLw pLumption [Shankar v Shambhu 45 CWN 57 PC; Ayesha v Commrs. 
A1933 C 31- Kundanbai v Venubai, 1951 NU 823], or on wrong placing of onus 
[MaLatha V ™ A1932 C 351; Bhagirath v Vishwarao. A1938 N 522; Hur v Hira, 
A1938 L 700] and discussing evidence of only plaintiffs witnesses [Surendra v Bhupendra^ 
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45 CWN 177], or on surmises or suspicions by disregard of opinion of trial court [AndoH 
V Jamnahai, \91 1C 356J, or finding based on misreading of pleading [5/iiv Sahai v 
Harnandan, A1963 A 41 3J. or mistake in the principle of assessment of damages materially 
affecting compensation [Bhairodin v Phulchond, A1967 MP 48], In the matter of 
ascertainment of damages under Fatal Accidents Act second appellate court should be 
slow m disturbing the findings of the court below if all relevant facts have been taken into 
consideration LC K ^ubranwnia v KwihikuUan. A1970 SC 376], When the lower appellate 
court had not applied any wrong principle in assessing damages, the High Court would 
not interfere in second appeal [Thckkittil v Melepiiroth, A1971 K 280 FB]. 

Legal error in drawing wrong inference of fraud from circumstances [Raja v Chaichoo, 
AI940 P 201]: Finding as to existence of custom based on rejection of evidence which 
should have been admitted [Harun v Kaniz. A1941 O 468], or by ignoring the record of 
rights and village notes \Gha.si v Shib. A1942 P 104]; Finding without consideration as 
to how long plaintiff had been ousted on a wrong view that there was no question of 
limitation IKnsftexhwar v Umakant. A1942 P 188]; Finding reached by saying that certain 
papers on the record arc something which they arc obviously not [Vgar v Tribhuwan 
A1943 A 82]; Finding arrived at by placing wrong burden of proof [Jiban v Narain, 
A1955 As 23; Hecrachand v Jeevraj, A1959 Raj 1; Jyoti v Rajkumar 1957 ALJ 475* 
Lila V Mohar. A1968 Pu 60], 

A decision of the first appellate court that a widow had not consented to act as the 
guardian of her minor son being vifated by error of law could be reversed in second 
appeal (in this case there was no express consent but consent was held implied on the 
evidence on record) [Sohmitai v Babulal AI966 Raj 172—cases discussed], 

H is not tor the High Court in second appeal to examine the sufficiency or adequacy 
ot the evidence on which the finding of the lower appellate court is based [Ramappa V 
Bojappa. A1963 SC 1633J. 


Instances of Findings of Fact. In respect of declaration made by Govt as to 
public purpose for acquisition of land whether the action of the Govt can be regarded 
as colourable being collusive or mala fide [Valjibhai v S, A1963 SC 1890]; Question as to 
mala fides of the Govt or the Govt having misused its powers or having acted in fraud 
of the statute [Gonpa v Cal Pmjmpole Society. A1968 'SC 615], Whether a certain act 
IS a public nuisance or not \Thanpavcl v Sudalaimada, A1962 M 431], Finding that th© 
requisite formalities for the right of pre-emption were duly complied with [Shcokumar v 
Sudama. A1962 P 125]. Whether land was unfit for cultivation [Nripendra v Jugal 

AiuA^ o certain land lay in one district or another [Punit v Syed Afd. 

AI9M P 3481. Whether entry in record of rights as settled raiyat is correct [Haladhar v 

A1939 P 229]: Existence or absence of resonable or probable cause [Mehtab v 
Balaji. AI946 N 46; JlnbibuUnh v Atma. A1933 L 263; Dharam v Md, A1939 A 554— 
co^ra: Madan v Lakdimi. A1939 P 13; Rohini v Nwz, AI944 C 4]; Tenants are raiyaU 
and have acauircd rights of occuoancy iProdyot v Maynuddin, A1938 C 724]; Whether 
^atutory presumption has been rebutted [IVoli Md v Bakxh, 57 TA 86; 51 CU 518: 

v J- ^ naghabo. A1963 Or 121; Sriram v Dukha, 

A1966 Or possession \Shivaji v Baratilal A1956 A 207; Sobhanath 

^ Laxmamma. A1965 AP 474: Haji Mokshed v 

pj' ^ ^ '/ possession [Man Singh v Telit. AI967 Pu 252; 

V AI966 A & N 129]; surrender of land and execution of 

receipt and rent notes [A/ri/mvir v Bndhmal. A1967 Raj 251]; Whether plaintiff was not 

««S«r"A19f!9 Or 203l''o"'r v Rama. A1950 M 39; Deonandan v 

M 77 '>l. Question of adverse possession \Kakarlapudi v Gedala, A1954 

7t Z bo"."n ‘'’T “‘’verse or not is often one of simple fact, 

but It can also be a mixed question of law and fact dencndinc uon the proper lecal 

V Silanath, A1965 C 5021' user of '^‘^‘’""'‘^ivient of customary ncht Wanisopal 

custom of burial is to he rJ - V " of fact but whether the 

C 4051, cognised or not is a question of law {Akram v Makid, A1971 

Raj ?35T''o"r comm.ctiof Tf"Uil7n‘rr dZ''’ 

an appreciable extent [Dev,Wr y' Chatro Ami Pu“''' 56 ‘ 2 r" m"th‘'^ ''fh* 
easement of dropping water from eaves r^Vor bL "v AMal 5 r 3 "A,? 5 TM?" OS^. 
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Whether a trust deed was fictitious [Parasnath v Mohani, Ai959 SC 1204: 1960, 1 SCR 
271J or charitable iJalannagar South <&c V CIT, A1967 A & N 61]. 

Wnether a transferee is a bona ffde transferee for value IKamabai v Raghunath, 
1952 Bom 226; Attarbai v Mishrilalsa, A1966 MP 318; Shankarrao v Sumali, A197i C 1/8]; 
binding on question of malice l:^abapathi v Huntley, A1933 PC 91; Raalia Kr v Bater, 
A1953 A 302; Pendekanti v Bysani, A1968 AP 61; Mushtoorappa v Hanumanthappa, A1947 
M 236]. Intention is always a question of fact IBalmukund v Munnalal, A19/U P & H 
516J; Whether a particular intention can be interred trom a particular set of circumstances 
[Balasiibramanya v Subbia^ 42 CWN 449 PC]; Whether time was essence of contract 
iBeni v Sew Sha, Ai949 C 661]; Whether a party is ready and willing to perform his 
part of the contract [Tandra v Vegesana, A1968 AP 190]; Substitution of the new contract 
for tne old one \_Todarmal v Chironjilal, A1956 MB 13]; Finding that is was a wagering 
contract iLakshmi v Nanjaiah, A1965 AP 136]. What is reasonable notice VFagmswari 

V Dhum, A1951 C 269]. Want of notice [Venkataravanappa v Dasuppa, A1955 Mys 3]; 
Service of notice \.Bhagwan v Dhananjoy, A1963 As 137; S Adappa v Transport Commr, 
A1969 Mys 222]; Waiver of notice to quit IMunilal v Nandlal. A1971 D 300; Service of 
processes for execution and judgment-debtor’s knowledge thereof [Saryug v Devender, 
Aiyyo P 393]. Quesuon of good faith [Assam <Slc v AtuI, 41 CWN 524; Kala v Uehna, 
A1932 L 531; Kishori V Piare, A1940 L 60]; Transaction of pledge [Kakinada Co¬ 
operative dec V Chunilal, A1966 AP 240]: Whether sale is in fraud of creditors and 
voidable under s 53 T P Act [Errachi v Vellayya, A1968 M 256]. Whether there has 
been fraud in a transaction [Kashi v Bansraj, A1938 A 150; Banarsi v Bhawani, A1942 
P 386; (Jokul V Mahadei, A194I O 341; Moti v Shiv, A1947 B 133; Bijay v Bhubaneswar, 
Aiy63 C 18; see however Murugappa v Chengal, A1944 M 465]; Whether a woman is 
pardanashin [Bank of Khulna v Jyoti^ 45 CWN 259 PC]; Rate of rent [Chinti v Kripa, 
A1941 P 488]. 

Genuineness of document [Pethu v Kandaswami, A1950 M 560; Subodh v Manorama, 
1956, 1 Cal 150]; or agreement [Sital v Kolley, AI955 C 27; Mallana v Eramma, A1970 
Mys 84; Gulzarilal v Bhagwati, A1969 Raj II—case law refj; That document was duly 
executed [Bhanwarlal v Kamla, A1970 Raj 239; Saraswatibai v Idrakuddin, A1963 MP 
234] or executed willingly or under duress [Mania v Dy Director, A1971 A 151] or 
tampered with [Janardan v Pradhan, A1940 P 245]; Proper execution of a deed of gift 
by a pardanashin lady after fully understanding the pros and cons of the transaction 

[Birla v Jaleswar, A1968 P 496]; whether a transaction is vitiated on the ground of 

undue influence [Ladli Pd v Karnal &c, AI963 SC 1279]; Valuation of property [P L 
Bapuswamy v N Pattay, A1966 SC 902; Krushna v Lokanath, AI969 Or 140]; Question 
of valuation of suit for purpose of jurisdiction [Md Idris v Habibar. A1942 P 79; 
Kandha v Indumati, A1970 Or 215]; That son incurring debt had no power to bind 
the joint family including father [Badri v Babulal, A1950 C 368]; That a person is not 
manager of joint Hindu family [Tulsiram v Zaboo, A1949 N 229]; That a particular 
person is Managing Agent or Manager of a company [Nandlal v Ramchandra, A1968 B 
208]; sale by karta of joint family was for consideration and supported by legal necessity 
and antecedent debts [Binod v Chandrasekhar. A1969 Or 134]. Finding as to legal 
necessity [Housabai v Jijabai, A1972 B 98J. 

Inference from entries in settlement records even if erroneous [Narendra v Rajendra, 
45 CWN 654]; Finding that a property was self acquired [Julam v Pradip, A1958 P 115] 
or purchased with private earnings [Chandra v Manohar, A1942 A 233 FB]; Question of 
benami [Benarsi v Bhawani, AI942 P 386; Varisai v Kadir, A1946 M 122; Kailash v 
Jagarnath, A1935 A 884; Misri v Surji, AI950 PC 28; Nata v Bancha, A1968 Or 36; 
Arumugham v Ilango, A1969 M 252]; Finding as to negligence on the part of railway 
[B N W Ry V Md Munshi, A1943 P 111; Subbiah v Jordon, A1945 PC 168: 49 CWN 

788; Assam Cold Storage v Union, A1971 A & N 69]; Whether accident was caused by 

negligence of servant [Port Trust v Bombay Co, AI967 M 318] or of the driver of a 
motor car [K C Kumaran v Vallabhdas, A1969 K 9]; Resemblance in trade mark as to 
lead customers to deception [National &c v Chadwick &c, A1948 M 481]. 

Reasonable diligence on part of bailee [Shanti v Tara, A1933 A 158]; Separation of 
joint family [Amir v Sheo, A1946 P 231; Gangadin v Bahoran, AI937 N 230; Udaynath 

V Ratnakar A1967 Or 139; Ganesh v Rukmini, A1967 P 428; Narain v Banarsi, AI970 
P 50]; There was no partition by metes and bounds [Ahekha v Jagabandhu, A1971 Or 
127]; kqual division of entire properties and their exclusive possession thereafter [Govindd 

V Kah^ A1966 Or 228]; Existence of family arrangement [Ibrahim v Pakkir, A1968 M 
17]; Question of distribution of jajmans [Udaynath v Ratnakar, A1967 Or 139]; That 
partnership was dissolved [Offl Rec v Din, A1934 L 557] or not re-constituted after 
dissolution [Valliammai v Ramanathan, A1969 M 257] or non-existent [Suntok v Bhai 
Siri, A1963 Pu 95]; Question of consideration [Jairaj v Har, A1940 A 414]; That 
impugned mortgages 'well fully supported by consideration and genuine [Malini v Seth 
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Matighraj. A1969 SC I344J; Discharge of mortgage debt [P Govinda Reddy v Golh, 
A1971 AP 363 FBJ. That the judgment-debtor is unable to pay the debt or a substantial 
portion of it [Josesh v Tinkori^ A1941 C 506]. 

Question of person’s age [Ve,?rappa v Venugopala, A1967 M 404] or adoption 
L6om( Naidit v Rami, AI955 And WR 191: A1955 NUC 3630; Maheandra v Attar, A1967 
A 488; Aintha v Mahapatra, AI967 Or 57, or legitimacy {Vtiamrao v SUaram, A1963 
B I65J. Kale ot salary iManilal v Ramesh, A1955 C 290J; Finding that presumption of 
correctness ot record ot right has not been rebutted \_Ra\itarayan v Kristamati, 60 CWN 
149]; Rebuttal of statutory presumption arising out of entry in settlement record of 
rights [Korada v Raghabo, AI963 Or 121]; Finding that there was no benefit to the 
minor by the transaction \_Rameshwar v Anandi. A1956 P 53]; Question of waiver 
[Dahyabhai v Amarchand, A1971 G 73]; Whether benefit is waived by a decree-holder 
in an instalment decree with default clause [5/'ee Bank Ld v Sarkar &c. A1966 SC 1953]; 
Whether owner requires premises for own use [Haripada v Bansidhar, A1967 C 255] or 
reasonably and bona fide tor renovation [Khimachand v Bhnpatray, A1971 G 81]; Question 
of genuine need either for residential or non-residential purpose [Richpal v Kishanlal, 
Aiybt) MP 2()7J: Whether defendant held premises as a licencee [Sukanraj v Nekarchand, 
A1970 Raj 17]; Whether a tenant is defaulter [Amor v Abdnl Hai, A1970 A & N 59 
FB]; Whether there was one tenancy and not two [Prativa v Janhabi^ A1963 C 470]; 
increase in rent did not import new demise [Gappulal v Thakiirji. A1969 SC 1291]: 
Agreement to pay enhanced rent to landlord [Venkataratnaswami v Abdul, A1969 M 473];, 
Whether items of claim included later for consideration of arbitrators fall within the 

scope of original dispute [Khas Basra Coal &c v Ramnagina, A1968 C 391]; that a 
person was impotent at the time of marriage and he continued to be so till the institution 
of proceedings [S v R. A1968 D 79]: Whether any person sufferred from schizophrenia 
at any time iN'arayan v Sucheta, A1970 B 312]; Whether a person is a professional money 
lender [Savitri v Beni, A1968 P 222]; Whether a person is Hinduised completely [Langa 
V Jaba, A1971 P 185—cases ref]; Whether accused had committed breach of his bond 
tor good behaviour [S v Dev. A1970 D 188]; Whether two documents are really 
two separate or only one award of Land Acquisition Office [Md Sarif v S, A1967 G 269] : 

What passed under an execution sale [R Krishnaswami v Thiagaraja, A1971 M 303; 

Pettachi v Chinnathambiar. 14 lA 84: 10 M 241]; Suit temple is public temple and suit 

properties belong to the deity {Marnepii v Deity, A1966 AP 197; Mitkaramdas v Chhagan, 
A1959 B 491]; An admission made by a party is erroneous \Rulhu v Than, A1967 Pu 
328]; Finding as to execution attestation and testamentary capacity [Rangarao v Gopal, 
A1959 B 287]. 


Question of Law. Finding of fact on no evidence or that a legal inference drawn 
from proved fact is wrong, is a question of law \Nafar v Shukur, 46 C 189 PC; Damnsa 

V Abdul, 24 CWN 81 PC; Harendra v Sriniati. 18 CWN 817 PC; B N RIy w Han, A1937 
P 289; B N Rly V Moolji. 35 CWN 133; Md Dawood v Banubi, A1950 N 127], Inference 
whether properly is wakf from proved facts [Gulam v Abdul. A1957, AP 941]; Inference 
of legal misconduct from proved facts fUnion v Bansidhar, A1956 P 68]; Mistaken view 
of burden of proof \fiar v Hira, A1938 L 760; Vdhaban v Vithoba^ A1939 N 160; 
Premchand v iMxtnichand. A1971 MP 124]; Finding that onus has shifted [Abdul Shakur 

V Kotwak’shwar, A1958 A 54]; Question whether onus is rightly placed is one of law 
but question whether onus is discharged is one of fact [Wali Md V Md Baksh, A1930 

PC 91: 7 K Cotton tf-r v CIT, A1967 A 513]; Omission to consider material evidence 

[Appu V Krishnan. 1958 Kcr LJ 396; Md Safiquc V Union, A1963 C 399; Gotham 

Construction v Amidyo. A1968 C 91]; Whether entry of rent in settlement rent roll is 
conclusive \Sidhakamal v Bata, A1939 P 402]; Finding based on a misconception of the 
real nature of issues [Anupa v Bhagwant. A1938 N 470]; Whether a building is a private 
or a public mosque \Musahcb v Rajkumar. A1938 O 238]; Whether disputed passage 
forms part of tenancy granted to a tenant, subject to right of other tenants or occupants 
of the premises [Bank of India v Sarathy Bros. A1970 M 37]; Interpretatoin of a lease 
[Gopa! V Dwarika, A1941 C 446]; Interpretation of order of judge [Mtinpl Com V 

Gopal, A194I L 62|; Finding of a dedication or lost grant [Lakshrnidhar v Rangalal. 76 
lA 271. A1950 PC 56: 54 CWN 143]: Finding as to delivery of possession based on a 
misconstruction ot an important piece of documentorv evidence [Phuljhari v MithailaL 
A1971 A 494]. 


Sufficiency of cause within s5 Limitation Act rR'iVm/? v Md. A1942 L 9H; Quesl 
whether facts proved amount to adverse possession [Venkata v Vizianagram^ A1942 
725^o^ra: Berojulla v Ayatulla, A1938 C 1171; Inference of fraud or collusion ft 

Aio^n^^D iMurugappa v Chengal, A1944 M 465: Raja V ChaicI 

C from facts whether a tenancy is permanent or not \Md 

t If . 4 L J, Braja v Gmdhari, 29 PLT 81]: or whether nuisance has 
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established [Jugal v Kam, A1943 L 306]; Inadmissibility of document [Pradip v Ambika, 
A1948 P 185]; Question of maintainability of suit [Gani v Khali, A1960 J & K 35]; 
Whether on the admitted facts there is gross negligence on the part of the guardian in 
conducting suit on behalf of the minor [Boiegowda v B Nagaraju, AI969 Mys 81. 


Mixed Question of Law and Fact. Nature of tenancy [Anant v Ramdhan, 
A1939 P 350]; Existence of relationship of landlord and tenant [Prativa v Janhabi, 
AI963 C 470]; Whether adverse possession has been established [Chandi v Anant, A1943 
O 398; Dip v Pundeo, 25 P 412; Bai Ganga v Balieram, A1947 B 300; Ram v Asa, 
A1937 A 429; Suba v Fateh, 54 A 628; Nizamuddin v Mangal, A1949 A 699; Berojullah 

V Ayatullah, A1938 C 117; Bhani v Vjagar, A1936 L 741; Velliyottummel v Nadukandy, 
A1969 K 222; Bhago V Deepchand, A1964 Pu 187]. Whether possession was adverse is 
often a question of tact, but it might also be a question of law or a mixed question 
[Lachmeswar v Manowar. 19 lA 48: 19 C 253; S v Kattubadi. A1962 AP 518; Gundicha 

V Eswara, AI965 Or 96]; Whether acts amount to dispossession or isolated acts of 
tresspass {shk Mangal w P D C Co, A1950 C 328]; Whether defendant is lessee or licencee 
[Jai N'arain v Syed Alt, A1951 P 190]; Plea of benami [Bairagi v Basanta, A1969 Or 67; 
Whether one is a partner or agent of a firm [Debi Pd v Jairam, A1952 Pu 284]. 

Whether trade is carried on by a person at a given place [5 v Bajaj Electricals, 


A1968 SC 739]. 

Question for bona fide requirement [Himalaya &c v Md Shakoor, 1959 Raj 1080]; 
Whether structure is permanent or temporary [Atul v Sanatan, 65 CWN 626; Suraya 
&c V Bimalendu, AI965 C 408]. 

Question of good faith within s 14 Limitation Act \Maya v Udhan, A1938 L 704]; 
Estoppel [Jambu v Gopala, A1938 B 291; Bindeswari v Lai, A1937 P 642]; Question 
of waiver [Bhattacharjee v Sentinel & Co, AI955 C 594]; Question of vis major [Dr 
Board v Shyamapada, A1955 P 432]; Question of laches [Rameshwar v Anandi, A1956 
P 53]; Whether an application is a “fresh application” within s48 [Gopal v Hafizabad 
Mun, A1940 L 35]; Whether there is a partnership [Chimanram v Jayanti, A1939 P 410; 
Ram' Avatar v Ramjivan, A1956 Hyd 131]; Whether disputed land is public cremation 
ground [Lakshmidhar v Rangalal, 76 lA 271; A1950 PC 56]; Execution on account of 
undue influence [Ganga v Jang, A1937 O 254]; Registration of patta compulsorily 
[Bachraj v Sunder, A1963 Raj 119]; Question of res judicata [Arjan v Kala. 1957 As 109]; 

Question of infringement of patent [Farbwerke &c v Unichem <fec, A1969 B 255]; 

Whether after the raiyat’s purchase of the proprietory interest the raiyati interest continued 
to subsist [Jyotish v Tarakant, A1963 SC 605]. Finding as to question of acknowledg¬ 
ment of liability misconstruing provisions of s 19 of Limitation Act, 1908 (si8 of 1963 

Act) [Baleshwar, v Lalbahadur, A1972 P 87]. 

New Case. A party cannot be allowed to set up a new case in second appeal and 
for relief on different grounds [Kanhya v Mahim, 10 A 495; Purshotam v Panda, 39 
B 149; Satyabhama v Krishna, ^6 C 55; Shamlal v Yesaram^ A1954 N 334; Govindaraj v 

Kann^wami, A1957 M 186]. Plaintiff claiming on basis of heirship cannot set up claim 

in his own right [Kala v Khelu, A1949 P 124]. Plaintiff not having based his claim 
as holder of the office of arulipad in the courts below the High court was 
not justified in allowing such claim [Sinha Ramanuja v Ranga, A1961 SC 1720]; 
Plea of acquisition of title by adverse possession cannot be raised in second appeal on failure 
of claim of acquisition of easement [Jaraoo v Srinath, A1949 A 308]. So. when rent 
is claimed throughout treating the defendant as tenant, plaintiff cannot m second appeal 
claim damages by raising the plea of permissive possession by defendant [Patura v 
GuiUf'Uti AI949 M 421]. A case of family ^.ettlemeut never set up either in trial court 
or in^ High Court cannot be aUowed to be ':*^t up in Supreme Court [Maddanappa V 
Chcndrawma, A1965 SC 1812]. Party specifiraily deleting >eiief cannot ask fcr it m 
second appeal [Union v Ranbir, A1971 A 396]. 

^New Plea or Point. As to new plea, ordinarily a party will not in second appeal 
be allowed to set up a plea not taken in the lower court [Behari v Chhote, A1933 A 911; 
RarnTl santhamL, Al954 AP 15; v M M Co, A1955 C 503; Krishnaji 

Z Anusavabai A1959 B 475]; but there are exceptions. A point of law arising from 
Ae XXgs and evidence ISadanand v Baikuntha, 2 PLT 299; Sadhu v Mnka M919 
A 456 Mno/a etc v Perin. A1932 PC 118; Sha Shivraj v Edappa. A1949 PC 302], or a 
Domt ot law on the facts admitted or held to be proved by the lower court [Bas/i Ram 

V Kesardev 1961 BLJR 746; Dular v Nanda, A1938 A 396 FB; Sajid Mia v Abdul Sattar, 
A1954 As ’l02- Mahadeb V Tinkori, A1954 C 539; Biswanath v Dasa, A1967 Or 81],or a 
rastomary right ot easement VBharat v mnhun. A1949 Pu 409], or a jurisdictional point 
lAsaram v Bhanudas, A1956 B 687; Digambar Ac v Kali/iai A1961 B 221; Ram Bhika 

V Arum A1956 MB 209; Syed Md v Md Jagar. A1965 A 589] can be raised for the first 
Ime Z sLond appeal. So also a pure question of law patent on the record 
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[Mohit V Franab, 52 CLJ 68; Govt v Pabbisetty. A1966 AP 235; Mira v Vsha. 
A1966 A & N IISJ but not a mixed question of law and fact not taken before the lower 
appellate court [Kumar v Radhika, A1929 P 717; Raichhuddin v Waiz, A1928 C 49; 
Secy of S \ Vpendra, 36 CLJ 336; Tirtha V Bhusanmayee, 1949 FCR 396; A1949 FC 
195; Narayanaswami v Yellappa, A1954 M 829; Promode v Mritunjoy, A1967 C 354] 
or not given in memo of appeal [Roshanlal v S, A1971 A 210]. A special custom 
neither pleaded nor proved should not be permitted to be raised for the first time 
[Kirpal V Bachan, AI958 SC 199; 1958 SCR 948], A new plea of mixed law and 
fact should not be allowed to be raised in second appeal [Union v Hamirmull, A1959 
C 400; Di Board v Sharma, A1959 Pu 318]. 

In a suit tor malicious prosecution for false complaint new plea of slander or 
defamation being a mixed question of law and fact cannot be raised for the first time 
[Bolaldanda v Ayaradara, A1966 Mys 13]. In a suit for defamation the defence of 
qualified privilege cannot be allowed to be raised for the first time in second appeal 
when the plea raised in the trial court was only of absolute privilege \JhekkittH v 
Melepurath, A1971 K 280 FB; Surendra v Bageshwari, AI961 P 164]. New plea as 
to non-joinder of parties cannot be raised [Gulam v Sultan, AI967 Or 55]. 

A party cannot be precluded from taking benefit of a judicial pronouncement 
available only at the time of hearing, even though it be a new plea [Ramayan v Gulabo, 
A1967 P 35J. 

An allegation of non-issuance of notification not being made in the plaint cannot 

be raised [Tidsipur Sugar Co v Notified Area &c, A1968 A 285]. A plea that a suit 

is bad for non-registration of firm cannot be taken in second appeal \Md AH v Kar'iu 
AI945 P 286]. l /. 


No new point ^n be raised in second appeal where facts necessary for decision 
are not on records [Sheonandan v Ugrah, AI955 P 189]. Whenever a new plea is 
allowed to be taken in second appeal it is always subject to the condition that there are 
sufficient findings of fact or evidence on the record to enable the point being argued as 
a point of law [Moola &c v Perin, AI932 PC 118; Panchanan v Aparna, 62 IC 785; 

SMkh^ 32 CWN 778; Fakir v Anunda, 14 C 586; Durga v Ambika, A1927 
L 393; Chandbhai v Hasanhhai, 46 B 213; Jambu v Gopala. A1938 B 291; Medni v 
Suresh. A1943 P 96; Gostha v Puma AI948 C 219; Gigi V Panna. A1956 As 100; 
Ranganath v Baburao, AI956 Hyd 565; Sindhi v State, AI967 G 257]. A new point of 
aw obviously dependent on proof of facts cannot be taken in second appeal [5ecy of S 
y K L & S Co, 42 CWN 593. 594 PC]. 

A plea ot limitation is prima facie admissible even in a court of last resort although 
It has not been taken in the lower courts [Lachmi v Ram, A1944 PC 24: 48 CWN 304]; 

ere limitation is generally pleaded the question of special limitation can be considered 
on facts on record [Saradindu v Ram, A1949 C 546]. 


Plea ot tes judicata not taken in the memo of appeal cannot be raised at the hearing 
ot second appeal [Banchanidhi v Vdekor, A1949 P 214; Maganbhai v ChetanlaU A1968 
iJ- ‘ appellate court concurrently found claim not barred by res 

V ® jltdicata not being taken before the High Court could not bo 

raised betore Supreme Court [Krishnapasubo V Dattatraya, A1966 SC 1024]. 

A new plea of fraud in defence in a suit by transferee for declaration of title being 
question of law can be raised [Kanthammal v Venkatakrishna, A1968 M 362]. 

Power of attorney by decree-holder in favour of the bank to execute decree— 

cxccution—subscqucntly objected to the proceedings being 
continued by the Bank on the grounds that there was no assignment of decree in favour 

?/„ii M proceedings in his own hands-the contentions being 

brushing them aside on the ground of not taking 

SC 73] executing court [Seth Loon v Ivan, AI969 


Settl^rnt^^^ilpof,/? invalidity of exchange of raiyati holding under s27 Santhal Parganas 

*<<=gr.*at.on cou d be raised at the stage of arguments in second appeal 

statutorv A1960 SC 204]. A plea of temporary tenancy and as such 

stetutory protection from eviction cannot be allowed to be raised for the first time 

expccially when It would be prejudicial to the plaintiff v Sri Jagannath^ A1971 

Pnnfr^rr Art K ’n r "" particular contract is void for uncertainty under s29 

V MiZilJ A^fl A%94rA"p"TThafs77^^" 

under ot th^t I .x Operates as a bar to accounting 

n I I p I a, a in second 

appeal \K P Md v Maya. AI71 K 290 FB]. 

time'^n’’lh‘e fact and law was not allowed to be raised for the first 

time m the Supreme Court [Nmas.mham v S. A1963 SC 1227; Pearyla] v Rameshwar. 
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A1963 SC 1703]; so also a plea of limitation involving a mixed question of law and fact 
[Banarsidas v Kanshiram, A1963 SC 1165]. Mixed question of law and fact cannot be 
allowed to be arised for the first time in second appeal \Surai v Maliadeo, A1963 Raj 241]. 

Objection that claim applicatoin under slIO-A Motor Vehicles Act is not main¬ 
tainable being a mixed question of law and fad cannot be raised for the first time 
[Kasturilal v Prabhaka)\ A197I MP 145]. 

Pure Question of Law. A pure question of law can be raised at any stage and 
also in the court of last resort [Connecticut &c v Kavanagh, 1892 AC 473; Ranganathan 

V Govt, 1955, 2 SCR 374: A1955 SC 604; Golap v Rampariksha, A1958 P 553; Firm 

Gulzarimal v Firm Ramesh, A1959 Raj 162]. Thus a plea of want of absolute jurisdic¬ 

tion can be raised at any time in any court even though not raised before [Bankey v 
Ram, A1966 A 367; Town Area Com v N L Chiiraman, A1966 A 370 FB; Mohanlal v 
Ratna, A1971 Raj 164] or once abandoned [Bansi v Ghulam, 53 C 88 PC; Maha v 
Ramani, 42 C 116 PC; Att-Genl v Bayly Ld, A1950 PC 73: 54 CWN 435]. A question 
of law raised for the first time in second appeal may be permitted if all essential facts 
for its adjudication stand proved or admitted [Basti Ram v Kesardev, 1961 BLJR 746]. 
There is nothing to preclude a pure question of law being reopened before the Supreme 
Court with its leave [5 v Rajagopalan, A1955 SC 817: 1955, 2 SCR 541]. 

Instances of pure question of law. Whether certain provision of an Act is 
ultra vires [Sukumar v Gouri, A1966 C 97]. That the purpose for which property was 

requisitioned ceased to exist [Ramkumar v S, A1967 Or 142]. No suit for redemption 

is competent [Karamchand v Telu, A1968 Pu 473]. Maintainability of declaratory suit 
for non-compliance of s 42 Specific R Act (s 34 of 1963 Act) [5 v Bhiwandiwala^ A1971 
MP 65 {Rukhmabai v Laxminarayan, A1960 SC 335 dist)]. 

A new plea of jurisdiction which does not require any further finding of fact becomes 
a pure question of law [Sarjerao v Govt, A1943 B 427; Brij v Chandrabhagabai, A1948 
N 406]. 

A Full Bench in Allahabad has summarised the law by laying down that a new 
point of law will not be allowed to be taken in second appeal except (/) where it involves 
a question of public policy, eg {a) jurisdiction {b) res judicata (c) prevention of future 
litigation, subject to the condition that there are sufficient materials on the record and 
it does not require the taking of further evidence; (2) where the plaint discloses no cause 
of action or the written statement no ground of defence. It is not a ground for permitting 
a new point merely (0 that it was omitted by oversight in the court below, or (ii) that 
the materials are all on record and that the answer to the point is plain [Ramkinkar v 
Tufani, 53 A 65 FB]. See also notes to Or 41 r2; '’New Question”. 

It is not open to a court in appeal to consider media concludendi not pleaded by a 
party and to give judgment on their basis [Kedar v Prahlad, AI960 SC 213: I960. 1 
SCR 861J. Denial of opportunity to adduce additional evidence cannot be urged in second 
appeal when party fails to apply under Or 41 r27 in lower appellate court [Tankeswar 

V Bhagaban, A1968 A & N 61]. 

Kerala Am, Trial court deciding question on one ground and lower appellate 
court deciding same question on another ground or trial court coming to a decision on 
several grounds—lower appellate court coming to same decision on some of those grounds 
disagreeing with trial court on remaining grounds—no second appeal lies [Ammu v 
Govindan, A1966 K 294]. 

Sub-sec (2). Though an appeal lies under the sub-section, there is another remedy 
by application under Or 41 r21. An order of refusal under Or 41 r21 is appealable under 

Or 43 r 1 (0- 

Dismissal of Appeal. Dismissal for default under Or 41 r 11 (2) is not a decree 
[see s2(2){b); Jagannath v Budhan, 23 C 115; Anwar v Jaffer, 23 C 827] and no second 
appeal lies. The remedy is by application under Or 41 rl9. An order of refusal under 
Or 41 r 19 is appealable under Or 43 r I (r). 

Dismissal of appeal for ‘want of prosecution* after refusal of prayer for adjournment 
is not dismissal for default and second appeal lies [Mohammadi v Chandro, A1937 A 284]. 

Letters Patent Appeal. Ss 100 and 101 apply also where the High Court is 
exercising second appellate jurisdiction under the Letters Patent and hence in an appeal 
against the first appellate judgment of a single judge Division Bench will not be justified 
in interfering with mere findings of fact [Asho v Dhukhi, A1965 P 472 FB]. If a party 
wants to avail himself of the remedy provided by art 136 in cases where the decree of 
the High Court under appeal has been passed under sIOO it is necessary that the party 
must apply for leave under the Letters Patent if the relevant clause of the Letters Patent 
provides for an appeal to a Division Bench against the decision of a single judge [Penu 
Balakrishna v Ariya, A1965 SC 195]. When a judge in second appeal interferes with 
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the concurrent findings of fact of the courts below, he excee<is his jurisdiction under 
s 101 and his decision is liable to be set aside in Letters Patent appeal [Manmatha v 
Girish, 38 CWN 763], New plea not raised in second appeal cannot be raised in L P 
appeal [Vinkar v Narayan, A1948 N 327J. 

Question of law going to the root of the case can be raised for the first time in 
appeal [^Narayanan v Kunhati, AI949 M 127]. See notes to cl 15 Letters Patent, post. 

Second appeal on no other grounds .—No second appeal shaill lie 
except on the grounds mentioned in section 100. 

Note, S 101 restricts grounds of second appeal to those mentioned in s 100 [Afa Lon 
V Ma Mya, A1939 R 53], See notes under s 100 ante. 


K.y^02. No second appeal in certain suits .—No second appeal shall lie in any 
suit of the nature cognizable by Courts of Small Causes, when the amount or 
value of the subject-matter of the original suit does not exceed ^[one thousand 
rupees]. 

Uttar Pradesh Am. —For the words “five hundred rupees” occurring at the end of 
the section, the words “two thousand rupees” were substituted by U P Act 24 of 1954. 

See the later amendment by Central Act, 66 of 1956 raising the amount to Rs. 1,000. 

Bangladesh & Pakistan. —For “one thousand rupees” read “five hundred rupees”. 


Scope and Application. This section says that if in a suit of the nature cognizable 
by small cause court the value does not exceed Rs. 1,000, no second appeal lies although 
the suit has been tried without small cause court powers. The position remains the 
same though such a suit is returned by a small cause court under s 23 of the Prov SCO 
Act on the ground that it involved questions of title, for the right of appeal is determined' 
by the original character of the suit and the court in which it is actually tried \Muthu V 
Sellan, 15 M 98; Kali v Izatimissa, 24 C 557; Mohini v Shankar, 39 CLJ 532] or by 
the mode of trial; for a suit which is small cause is none the less so because it has been 
tried in the ordinary manner [Indra v Srish, 40 C 537; Shankar v Somabhai, 25 B 417; 
Balwant v Bishwanath, A1945 P 417; Ram v Kxedar^ A1937 O 244; Narayan V GangaraniM 
33 B 664; Digambar &c v Valubai, A1961 B 221; Abde AH v Fida Hussain, A1957 MB 
122]. It is the nature of the suit and not the value of appeal that is material for purpose 
of s 102 [^Bokka v Kalipatnapu, A1959 AP 92]. 

The words “any suit.small causes” mean any suit in which the claim is 

cognizable by courts of small causes as such [Mg Po v Ma Shwe, A1936 R 386]. The 

point as to jurisdiction goes to the root of the matter and can well be taken in the 

highest court. Higher courts are to see that the subordinate courts do not exercise 
jurisdiction not conferred upon them [Digambar &c v Valubai. A1961 B 221]. As to suits 
which are of the nature cognizable by courts of small causes, see ssI5, 16. 27 and the 
schedule in the Prov S C C Act, 9 of 1887. When a court is in doubt as to whether 
a suit is cognizable by a court of small causes, it may make a reference under Or 46 

r 6. The revisional powers of the High Court in respect of decrees and orders of courts 

ot small causes are contained in s 25 Prov S C C Act. For an interpretation and 

applicability ot s 102 and its etlect on the provisions of the Prov S C C Act sec Bhaiyalal 

V likaram, A1970 MP 237 FB. 

The expression “suit” includes execution proceedings [Dindayal v Patra, 18 A 481 
FB; Warish y Aftabuddin, 16 CLJ 96; Rambhorose v Pyare, A1946 N 165; Narmadabai 

V Hidayatalli, A1949 B 115]. There is no second appeal against an order passed in 
execution arising out of a small cause court suit [Atwari v Maiku, 31 A 1; Maria v 
Pana &c 53 B 46; Janki v Rampalat, A1950 A 580]. S 102 also applies to second 
appeals from orders in execution under s 47 [Khanchand v Pessumal, AI939 S 360; 

A1918 P 624; Sant Pd v Bhawani, A1921 A 55; Mahidhar v A I R. 

AiyjS P 316J* 


‘o recover cess under the Bengal Cess Act is not small cause [Balwant v 
Bishwanath, .sup]. Suit by trustee for recovery of amount on basis of covenant to put 
temple land to best use and to pay amount to tcmle is small cause [r K Ramanuiam V 
Alagiamannar A1967 M 298], Suit against railway for non-delivery of goods being small 

‘'cfendant is not competent when the claim does not exceed 
Rs. 1,000 [Union v Atnkumar, A1962 MP 190]. 

If in a suit to recover money, an injunction is in addition asked for. a .second appeal 
would lie [Audioppa v Taluk Bd. A1938 M 941]. 

Suit for mesne profits is small cause and so no appeal lies where value docs not 



1. Subs for “five hundred rupees” by s 10 Act 66 of 1956. 
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exceed Rs. 500 [Kunja v Madhab, 23 C 884 FB; Antone v Mahadev, 25 B 85— contra: 
iiavarimuthH v Aithurusu, 25 M 103 FB; Maskandar v Kala, A1967 A & N 53; U Min 
Din \ U Po Thaung, A1928 R 102]. As regards the amount, the test is the value of the 
suit and not the amount sought to be recovered in execution [Mabnla v M, 30 M 212; 
Monna v Tulsi, 3 L 141; Bullov v Balu, 11 C 169]. 

U P Am. —State amendment prevails over amendment by Central Act 66 of 1956 
[Sriram v Gauri, A1961 A 320]. Suit for recovery of Rs. 1,700 filed in 1956 and decree 
passed after 1-1-1957. Central amendment prevails over State amendment and so second 
appeal lies and not revision [Kummim v Ramsewak, A1962 A 299]. 

^—lo3. Power of High Court to determine issues of fact. —In any second 
appeal, the High Court may, if the evidence on the record is sufficient, deter¬ 
mine any issue of fact necessary for the disposal of the appeal [which has not 
been determined by the lower appellate Court or which has been wrongly 
determined by such Court by reason of any illegality, omission, error or defect 
such as is referred to in sub-section (/) of section 100]. 

Scope and Application. The words within brackets were substituted by s 2 of the 
C P Code (Am) Act 6 of 1926 for the words “but not determined by the lower appellate 
court'* which occurred in the old section. The effect of the alteration is that when a 
second appeal is before the High Court, the section gives it jurisdiction to determine 
an issue of fact—(/) which is necessary for the disposal of the case but which has not 
been determined by the lower appellate court, or (2) which has been wrongly determined, 
provided there is sufficient evidence on the record for the determination of such issue. 
(See notes to slOO p 206). The amendment has widened the powers of the High Court 
and its object is to avoid remands with their consequent delay and expense [see Brojendra 

V Mahim, 31 CWN 32; Damusa v Abdul, 47 C 107 PC; Chidambara v Vcerama, 45 M 
586 PC]. When the court has decided a question of fact without considering material 
evidence on record, the High Court is competent to decide that question [Kanhaiya v 
Bhagwat, A1954 P 326; Gopinath v Jagannath, AI969 Or 18; Administrator v Deonath, 
A1970 P 256J. Where lower appellate court exercised its jurisdiction illegally in not 
recording a finding of fact the High court has power to decide whether the finding of 
trial court is correct [Bhimo v Mohan, A1971 Or 119]. 

When the evidence on record is sufficient within s 103 and s 167 Evidence Act, the 
High Court can in second appeal itself determine an issue of fact wrongly determined 
and there would be no question of a remand for a new trial [Abdul Shakur v Kotaieshwar, 
A1958 A 54; Velayudam v Trowell. A1966 M 32]. Under s 103 the High Court can go 
into the evidence and determine a question if that course saves a remand [Kusheshwar 

V XJmakant, AI942 P 188; Mulkh v Banaras, A1936 L 788; Kshirodamoyi v Kashi. 34 
CWN 951, 952; S v Pitambar, A1964 Or 233]. Remand of issue by High Court to trial 
court for return of case to High Court after recording further evidences and findings— 
High Court has jurisdiction to determine issue of fact [Brij v Chandra. A1939 N 173]. 

Where the finding is based on improperly admitted evidence, the High Court cannot 
look at the evidence to decide whether the remaining evidence is sufficient to justity the 
finding. The only cases which can be properly disposed of without remand are those 
where independently of the evidence improperly admitted, the lower court has arrived its 
conclusions upon other grounds [Narendra v Jnanada, A1937 C 537]. 

Where the issue involves a mixed question of law and fact, the High Court can 
under s 103 consider the evidence on record and determine the issue itself [Hyderabad ^ 
Mun V Mulkhi, A1946 S 10]. I 

Additional Evidence in Second Appeal. Additional evidence under Or 41 r27 
in second appeal to determine question of fact cannot be admitted [Subba Raja v 
Narayana, A1954 M 1074; Venku Reddi v Pichi, A1956 AP 250]. 


Appeals from Orders 

104. Orders from which appeal lies. —(7) An appeal shall lie from the 
following orders, and save as otherwise expressly provided in the body of this 
Code or by any law for the time being in force, from no other orders: — 

[(a) to (/) repealed by the Arbitration Act. 10 of 1940]. 
an order under section 35A; 

fe) an order under section 95; 

(/i) an order under any of the provisions of this Code imposing a fine or 
directing Ae arrest or detention in the civil prison of any person except where 
such arrest or detention is in execution of a decree; 
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(0 any order made under rules from which an appeal is expressly allowed 
by rules: 

Provided that no appeal shall lie against any order specified in clause (ff) 
save on the ground that no order, or an order for the payment of a less amount, 
ought to have been made. 

(2) No appeal shall lie from any order passed in appeal under this section. 

Changes. Cls («) to (J) were repealed by the Arbitration Act, 10 of 1940 Sch III 
in which they have been incorporated (see s 39 of the Act). Cl iff) and proviso to cl (i) 
were inserted by s 3 C P Code (Am) Act, 9 of 1922. 

Scope and Application. This section should be read with Or 43 rl. They contain 
a complete list of orders from which an appeal shall lie. The words “savfi as otherwise 
expressly provided in the body of this Code” refer to other express provisions in regard 
to appeals from orders, ss 47, 144. 145 &c. No appeal lies from an order unless it is 
expressly provided under s 104 or Or 43 and in any event no second appeal lies [Subarna 
v Ramakrishna, A1969 AP 239 FB]. 

In judging the appealability of an order, its substance rather than the provisions 
ot law under which it purports to have been passed must be looked to [Vasttdevan v 
Nedungthiripad, A1932 M 316]. Where an order is appealable the appeal would lie 
even if the order has been passed without jurisdiction Wnion v Ramdas Oil Mills, A1968 
P 352; Hiirrish v Kali, 9 C 482; Gangadhar v Shekharbasini. A1917 C 320]. 

Clause (/I)—5>ee Or 16 rr 10. 12, 17, 21; Or 26 r 17; Or 39 r 2(3). The exception 
in this clause is entered because provision is made elsewhere for an appeal from an 
order of arrest in execution of a decree. Even apart from Or 43 r 1 there is a right of 
appeal under sl04 from an order directing arrest or detention in prison of any person 
except where such arrest or detention is in execution of decree \Suresh v Randhir, A1958 
A 641; Joshi v Rao, A1958 A 639]. 

Clause (i)—See Or 43 r 1. 

Sub-sec (2)—contemplates only one appeal from orders and not two appeals. It 
is clear that there is no second appeal from an order passed in appeal against an order 
[Naubat v Baldco, 33 A 479; Nilkant v BalwarU, A1925 B 431]. It has taken away the 
right of second appeal in some cases where such appeal lay under the old Code, eg 
orders under Or 21 rr 89, 90, 92 [see Asimuddi v Sundar^ 15 CWN 844; Anandi v 
Govinda. A1938 N 107; Bhoona v Badri. A1936 O 172; Sunder v Bawa, A1934 L 326; 
Ajodhya v Ram. A1933 A 654]. Existing right of appeal was saved by sl54. 

As an objection that the provisions of Or 21 r 85 had not been complied with is not 
an objection relating to the publication and conduct of sale, Or 21 rr 90 and 92 will 
not apply to it and s 104(2) will not bar a second appeal [Hiralal v Champa, A1955 A 
226], There is no reason to restrict sub-sec (2) by interpreting it to mean order deciding 
the appeal on merits [Ummatur v Mahadeo, A1941 A 338]. No second appeal lies against 
an order in an appeal from a decree passed on award without recording formal order 
filing the award [Trailakhya v Sukumar, 44 CWN 1034]. 

No appeal lies from an order of remand passed in appeal under s 104 read with 
Or 43 [Tara v Manku. AI939 L 65]. When an order returning a plaint for presentation 
to proper court is reversed in appeal, no further appeal lies in view of s 104(2) read 
with Or 43 rl. But a revision lies [Gulzori v Ramadhin, A1938 O 224]. Where the 
order amounts to a decree within s 2(fl) a second appeal will lie [Battu Ramiah v VaeriaJh 
AI96I AP 12; Sitaram v Jankiram. A1922 A 200 FB; Hiralal v Champa, A1955 A 226]. 

second appeal is not competent where an appeal against an order awarding compensa¬ 
tion under s 95 is dismissed [Cyan v Kishori. A1942 A 261]. 

No appeal lies from an order rejecting memo of appeal on the ground that separate 
copies of judgments were not filed [Johrun v H J Mills Co, AI948 C 134]. 

Letters Patent Appeal. S 104 applies to appeals to the High Court from subordinate 

courts. Appeals Irom the decision of a single judge to a Bench are provided in cl 15 of 

the Letters Patent. They arc not barred by 8 104 [Ganapati v Pilaji, A1956 N 211]. 

The words “or by any law for the time being in force'' save the provisions of cl 15 of 
the Letters Patent which provide that an appeal shall lie from every ‘judgment* of a 
single judge in the exercise of original civil jurisdiction [Toolsey v Stidevi, 26 C 361; 
Secy of S y Jehangir. 4 Bom LR 342; Ruldii v Sarmal. 3 L 188; Parama Sivan V 
Ramaswami. 56 M 915 PB- contra: Md v Isluviullah. 14 A 226 FB* Piari V Madath 
39 A 191; Ram v Kaniz. A1937 A 165]. 

The effect of s 104 is not to take away any right of appeal given by cl 15 of the 
Letters Patent but to create a right of appeal even where cl 15 is not applicable [per 
Mookerjee j, m Mathura v Haran, 23 CU 443, 449-450]. The appeal under the LctteiS 
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Patent is a special jurisdiction under s4 C P Code and cannot be aftected by s 104(2) 
iVaman v Nagesh, A1940 B 216]. 

Supreme Court Appeal. S 104(2) deals only with internal appeals. It does not 
take away the general right of appealing to the Supreme Court under s 109 and Art 
133 of Constn [see Ramlal v Kishan, 51 lA 72: A1924 PC 95; 51 C 361; Ti^kait Kr v 
Motichand, 40 lA 140: 40 C 635: 17 CWN 637]. 

105. Other orders .—(/) Save as otherwise expressly provided, no appeal 
shall lie from any order made by a Court in the exercise o’ its original or 
appellate jurisdiction; but, where a decree is appealed from, any error, defect 
or irregularity in any order, affecting the decision of the case, may be set forth 
as a ground of objection in the memorandum of appeal. 

(2) Notwithstanding anything contained in sub-section (7), where any party 
aggrieved by an order of remand made after the commencement of this Code 
from which an appeal lies does not appeal therefrom, he shall thereafter be 
precluded from disputing its correctness. 

Changes. In sub-sec (/) the word “such” in the words “in any such order” which 
occurred in the old Code after the word “irregularity” has been omitted to remove a 
difficulty it created (see Forbes v Amecroonissa, 10 MIA 340: Sheonath v Ramanath, 
10 MIA 413]. 

Scope and Application. The first part of sub-sec (0 reiterates that no appeal shall 
lie from any order unless such right is expressly given by the Code {eg si04 and Or 
43 r 1); but even if an interlocutory order be appealable, a party is not bound to prefer 
an appeal at once and under the second part when he appeals against the decree after 
final decision he can make any error, defect or irregularity in the order, affecting the 
decision of the case, a ground of objection in t^'e appeal. The words “in any order” 
in sub-s.(/) indicate that even in the case of an appealable order, provided that it affects 
the decision of the case, either an appeal can be filed straightway, or it may be attacked 
in an appeal from the final decree except in the case of an appealable order of remand 
tArtmrsingh v Chaturbhuj, A1957 Raj 367; Saradambal v Anmachalam, A1969 M 324]. 
The latter part of sub-s(/) means that although an interlocutory order may not be 
appealable as such, its correctness can still be challenged in an aopeal from the final decree 
[Marjnaba V Surjendu, 1956. 1 Cal 197; Thelapurath v M K Ravunni, A1965 K 303]. 

An interlocutory order which had not been appealed from either because no appeal 
lay or even though appeal lay an appeal was not taken can be challenged in appeal from 
the final decree or order \Satyadhon v Deorajm, A1960 SC 941]. In an appeal against 
final order dismissing application for setting aside sale under Or 21 r 90 correctness of 
interim order asking to furnish security can be agitated [Saradambal v A.runachalam, 
A1969 M 324—cases discussed]. Though an appeal could have been taken from the 
order refusing the application for amendment on ground of limitation, yet the question 
can be challenged in appeal from the decree tNanak v Amin, A1970 C 8]. 

The section also applies to non-appealable orders in this way that although there is 
no right of apneal from such orders, similar objection to error, defect or irregularity 
of the order, affecting the decision of the case, may be taken in the memorandum of 
appeal if and when an appeal is filed against the final decree. The section therefore 
allows an appeal from a nop-appealable order in an indirect manner. The advantage of 
an appealable order is that there is an immediate right of appeal from that order. 
Sub-sec (2) creates an exception in the case of a remand order. 

When an appeal is filed against an order granting a review, the attack has to be 
confined only to the grounds in Or 47 r7. But if an anpeal is preferred against the 
final decision itself after review there is no such restriction [Anandrao v Panvatibai, 
A194I N 308]. When a plaint was returned it was held in first aopeal that court had 
jurisdiction to entertain it and suit was remanded. The trial court decreed the suit 
and an appeal was dismissed. As a second appeal lay, the question of jurisdiction can 

be raised in it [Kashi v Ashrafi, A1938 A 511]. 

It is well settled in Calcutta that an order allowing substitution or setting aside 
abatement passed by the trial court cannot be quesioned in an appeal from the decree 
[Maiyara]an v Abdul. 37 CWN 138; see Bkola v Arjan, A1933 L 152]. Order refusing 
leave to defend under Or 37 r 3 if can be canvassed in appeal from decree [Banwari v 
Sohan, 1955, 1 Cal 299]. 

ITiough sl05 refers only to “decrees” it applies to appeals against orders as well 
[Swaminatha v Narayana, A1936 M 936]. 

Execution Proceedings. Though the section says: “where a decree is appealed 
from”, the principle may be extended to interlocutory orders passed in execution 
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proceedings I see C handanhala v Fiobodh, 36 C 422; Muthayyan v Narayanaswamu A1936 
M 936; Md Ah v Abdul Rahiinan. A1952 T-C 316]. An appeal should not be preferred 
against every order in execution proceedings \Bchary v Kedar, 18 C 469]. 

“Where a Decree is Appealed From &c”. Where an appeal is ostensibly against 
a decree, while the sole ground of appeal is against an interlocutory order, the appeal 
is not maintainable {Shcr v Diwan, 22 A 366; Sheo v Ramdin, 18 A 19— CONTRA: Such 
an appeal lies though the reason may be an erroneous decision in regard to an interlocutory 
order [Googlee v Premlal, 1 C 148; Dhamara v Bukkapatnam, 34 M 228]. In order to 
take advantage of s 105 the ground of objection should be set out in the memo of appeal 
otherwise it will not be allowed to be raised \Md Ali v Abdul Rahiman^ A1952 T-C 316; 
Chitar v Lachmi, A1932 A 392]. 

“Error, Defect or Irregularity” —means error, defect or irregularity in procedure 
pr in law and not in matters of fact, and even then it should be such as to affect the 
decision of the case [Sankali v Murlidhar, 12 A 200; Bolapi v Ganesh, 27 B 162; Baldfio 

V Matisara, 9 P 102; Fajor v Rahim. 32 CWN 1020; Tatyarao v Sirkrishna^ A1936 N 8]. 

“Affecting the Decision of the Case^*—means affecting the decision on merits and 
so an order setting aside an ex parte decree cannot be challenged in an appeal from the. 
decree for it merely ensures a hearing on merits [Radha v Abbas, A1931 A 294 FB; 
Tassadiiq v Hayatunnissa. 25 A 280; Krishna v Mahesfu 9 CWN 584; Shyama v Madhu, 

52 C 472: 29 CWN 675; Nishi v Umar, A1925 C 711; Dhondu v Woman, 51 B 495; 
Baldeo v Matisara^ A1930 P 266; Sundar v Nighaiya, A1925 L 466; Yelk v Aihoor^ 
A1937 R 334 FB; Radha v Jawaharlal. A1956 A 216]. So also an order setting aside 
dismissal for default [Venkata v Nagoji, A1946 M 344], Whether an order of dismissal 
of a suit is set aside under Or 9 r9 without giving notice to the defendant, the propriety 
of that order cannot be challenged in appeal from the final order in the suit [Manik V 
Bharosi, A1959 P 225]. 

There may however be cases when setting aside of an ex parte decree affects the 
merits of a case and can be challenged in appeal. Thus, an order setting aside ex parte 
final mortgage decree while retaining the ex parte preliminary decree may be challenged 
in appeal [Athamsa v Ganesan. A1924 M 890]; or an ex parte decree set aside against 
two defendants on an application by one defendant can be challenged in appeal by the 
other defendant [Gopala v Subbier, 26 M 604; see also Baldeo v Matisara, JMp]. 
Improper refusal of an adjournment and passing of an ex parte decree affects the decision 
and can be challenged in appeal [MuUick v Ganga, A1925 P 534]. The dismissal of 
an application under Or 9 r7 entitles the defendant to take a ground in the appeal from 
the final decree in the suit [Mongol v Sogormol. A1957 Raj 68], 

Order setting aside an award [Boma v Gadadhar, 56 C 21; Damodar v Raghunaih, 
26 B 551; Achuthayya v Thimmoyya, 31 M 345; Rudra v Mathura, A1925 A 566 — 
contra: Budhit v Ramzan, AI921 L 145] or refusing to accept an award [Pflw v Maye, 
A1939 R 164] atlects the decision and can be challenged in appeal from decree. Order 
of High Court in revision affecting the decision of a case may be considered in appeal 

[Pichu V Ramanuja, A1940 M 756]. As to setting aside an order of abatement, see 
notes under Or 22 r9. 

Order under s 5 of Limitation Act determining whether appellant had sufficient cause 
tor not tiling appeal in time is order affecting decision of case on merits [Nort/iern Rly V 
Hukumchand, A1967 A 459 {Md Najibuzzaman v Sheoshanker, A1943 O 288 foUd)]. 

Sub-sec (2): [Appeal From Order of Remand]. It is new and is an exception to 
the above rule. An order of remand under Or 43 r 23 is appealable under Or 43 rl 
(u) but if a party aggrieved by such an order does not appeal therefrom, he is precluded 
by the sub-section from disputing its correctness when subsequently appealing from the 
^cree in the suit. 'Ihe policy is to give finality to orders of remand [NmnringA V 
Koonwarjee, A1970 SC 997; Bisai v Tara, A1923 C 385]. A litigant aggrieved by an 
order of remand from which an appeal lies must appeal therefrom directly or be precluded 
trom disputing its correctness (per Rankin. CJ in Taleb v Abdul, 34 CWN 66, 72: 57 
C 1013 FB), But even under s 105(2) the correctness of an order of remand can bo 
challenged in appeal trom the final decision provided the order or remand is not appealable. 
[Satyadhan v Deorajin. A1960 SC 941: 1960 3 SCR 590]. Under s 105(/) the illegality 
of a remand order could be taken as a ground of objection in the appeal against the 
decree passed after remand [Pragash v Madan. A1960 P 47 {Harnaraln v BAagwanf. 18 
IA 55 reld on); Bairagi v Basanta. A1969 Or 67]. 

Finality does not attach to the decision of the trial court, but to the decision of the 
first appellate court. If the trial court has decided part of an issue but the appellate 
court has decided the whole of the issue, finality will attach to the whole issue [Bai Bof 

V Mahadit, AT960 B 543]. An appeal against an order of remand cannot be filed efteri; 
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the passing of final decree consequent on remand and where the defendant appellant did 
not raise any oojection at the re-hearing. It m.akes no difference that the appellant has 
simultaneously with the appeal against the order of remand also filed an appeal against the 
judgment after remand ^_Shk Salim v Hajira, 55 C 506; Madhu v Kamini, 9 CWN 895; 
Janaki v Framatha, 15 CWN 830; Gakarakonda v Surapureddi, A1943 M 706; 
Venkatrama v Unnamalai, A1949 M 377; Bai Bai v Mahadu, A1960 B 543]~contra 
Appeal from remand order (or preliminary decree) is not precluded if a final decree 
happens to be passed before the appeal is presented. Nor does an appeal against an 
orU.;r ot remand (or preliminary decree) become defunct by the passing of a final decree 
pending the appeal \_Kanakayya v Lakshmayya, A1951 M 218 (cases reviewed)]. U the 
analogy ot a preliminary decree holds good, it has been held that an appeal from a 
preliminary decree is not incompetent because a final decree has been passed [Toleb v 
Abdul, sup, ante p 203 under s97]. 

In an appeal against an order of remand, the High Court can remit the case to the 
trial court tor tresh disposal with certain directions [Ethiraja v Muthu, A1961 M 410]. 
When a court ot appeal remands a case, in the appeal coming up to that court irom the 
decision ot the lower court the findings given in the order of remand are binding 
[Bandhu v Rahman, A1966 P 209 FB]. See also notes to Or 41, rr23, 27. 

Letters Paient Appeal. S 105(2) does not apply to Letters Patent appeal [Deivn/i v 
Ganpuifal, A1969 SC 560; Sabhapati v Narayanaswami, 25 M 555]. 

Supreme Court Appeal. S 105(2) can have no application to appeals to the 
Supreme Court or Privy Council, one reason being that no appeal lies to the Supreme 
Court against an order of remand [Satyadhan v Deorajin, sup; see Ahmad v Govind, 
33 A 391; Venkataranga w Narasimha, 38 M 509; Rafrajeshwar v Sharda, A1933 B 260]; 
but the principle of sub-sec (/) can be applied to such appeals [Jivan v Vraj, A1933 
B 251J. 

1U6. What Courts to hear appeals .—Where an appeal from any order is 
allowed it shall lie to the Court to which an appeal would lie from the decree 
in the suit in which such order was made, or where such order is made by a 
Court (not being a High Court) in the exercise of appellate jurisdiction, then 
to the High Court. 

General Provisions Relating to Appeals 

107. Powers of Appellate Court.—{1) Subject to such conditions and 

limitations as may be prescribed, an Appellate Court shall have power_ 

(a) to determine a case finally; 

{b) to remand a case; 

(c) to frame issues and refer them for trial; 

{d) to take additional evidence or to require such evidence to be taken. 

(2) Subject as aforesaid, the Appellate Court shall have the same powers 
and shall perform as nearly as may be the same duties as are conferred and 
imposed by this Code on Courts of original jurisdiction in respect of suits 
instituted therein. 

“Prescribed”—means prescribed by the rules contained in Sch 1 or made under 
s 122 or s 125 [see s 2(/6), (/5)]. 

Sub-sec (1) —-is new. The power under s 107 is only part of its appellate jurisdic¬ 
tion and not original [Chellappan v Varghese. AI964 K 23]. The opening words indicate 
that the general principle in els (a) to (d) are restricted by the provisions in the Rules 
[see Nobin v Prankrishna, 41 C 108]. Appellate courts are entitled to take into account 
changes in legislation between the date of the decree of the lower court and the date of 
hearing of the appeal [Padam v Ramkrishnan, AI954 MB 6; Baijnath v Ramautar, 
A1958 P 22; Shyam v Shagun. A1967 A 214 FB]. If the new law speaks in language 
which expressly or by clear intendment, takes in even in pending matters, the court of 
trial as well as the court of appeal must have regard to an intention so exnressed and 
the court of appeal may give effect to such a law even after the judgment of the court 
of first instance \Dayawati v Inderjit, A1966 SC 1423]. 

Clause (a) —See Or 41 rr 24, 33. 

Clause (b)—Sec Or 4I rr23, 25. The appellate court can exercise powers of remand 
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under the circumstances mentioned in Or 41 rr 23 and 25 [Chhatar v Chito, A1967 
P J78J. but It does not restrict the court’s power of remand in any other suitable case 
in the exercise ot its inherent jurisdiction under s 151 [Guzhnavi v Allahabad Bank Ltd. 
44 C 929 PbJ. 

Clause (c) —i>ee Or 41 r 25. 


Clause (d) -See Or 41 rr 27-29. 


Sub-sec The powers of an appellate or revisional authority, unless stated 

otherwise in the governing statute, are co-extensive with those of original authorities 
^Joge.s/t V S, A1968 C 528; Prabhakar v Union. A1970 B 285]. An appellate court can 
pass any order which the court of lirst instance could pass [Tribeni v Bhagwat, 34 
C 1037 FBJ. Pending disposal of an appeal from an order under art 226 the applellant can 
be granted any interim relief such as temporary injunction [Mahadeo v Srivaitavn. 
A1963 C 152J. I he powers of the High Court in s 107 are the same as that of the 

lower appellate court IBhonrey v Rant, A1956, Raj 49]. An order rejecting a 

mer.Huandi’m ot appeal for deficit court-fee is not a decree and does not preclude the 

appellant from presenting a fresh memorandum [Jnanada v Madhab» 59 C 388— 

CONTRA' Ihe order is clearly a decree and appealable, Rant v Moti, A1939 P 83]. 
Ur 7 r 11 applies to appeals [Achnt v Nagappa. 38 B 41; see also Narasimha V Venkata, 

1932, MWN 104J. 

When an appeal lay to the High Court but it was wrongly entertained by the District 

Judge anc allowed, the proper course in appeal to the High Court is to direct the lower 

appellate court to return the memo of appeal for presentation to the proper court by 

applying Ur 7 rlO [Pcddi v Ramnath, A1961 AP 327]. Wliere a decision by a trial 

judge IS based on oral evidence the appellate court must, in order to reverse, not merely 

entertain dc'Ubt but be convinced that it is wrong [In Powell &c, 1935 AC 243; Prem V 

Deb, A1948 PC 201 

♦ • 

Appellate court’s power to allow withdrawal of suits [Mir GoJam v Pramatha. 39 
CWN 586; -ee Or 13 r 1]; to order substitution (see Or 22 rr I-10); to make a person 
interested respondent (Or 41 r 20). Whether appellant’s right to withdraw appeal 

unconditionally flows from s 107(2) or is an inherent power on the analogy of Or 23 
r \{l) [Biiayananda v Satnighna. A1963 SC 1566]. Appellate court’s power to direct 
the hling of additional written statement [Nanjan v Selai. AI958 M 383]. Appellate 

court cannot allow a party to change nature of suit in appeal by accepting deficit court-fees 
[Ihacker v Lalji. A1972 G 37]. 

Appellate courts power in respect of appeal from discretionary order or decision 

I Hnday v Jo^esh. A1959 C 150: 63 C\VN 201]. An appeal filed in the name of a 

dead person is a nullitty and there can be no substitution of legal representatives 
\Amar v Sadhii. A1961 Pu 57]. 

Events After Suit. Nothing arising after action is brought can either create a new, 
or complete and then incomplete cause of action entitling the nlaintiff to relief in the 
then existing suit [U Bn v Chit. AI941, R 27]. Contrariwise it has been held that it is 
incumbent on the court to take notice of events which have happened since the suit and 

according to the circumstances at that time V Mujtaba, 

A1941. O 422; Bnink v Jndn. 34 CWN 634; Dht Board V U 1 Sugar Mills. A1957 A 527: 
Bhatnarlal v Navalkishor. A1958. MP 21; Ramgohind v Rawranbijai, A1958. P 279; 
Chawt V RampaK A1968 P 791. S 107 and Or 41, r 33 emnower the court to take notice 
ot events siibscauePl to the suit. (See notes under Or 7. r 7 and Or 41, r 33). 


108. Procedure in appeah from appellate decrees and orders.—Tht pro¬ 
visions of this Part relating to appeals from original decrees shall, so far as 
may be, apply to appeals— 

(<7) from appellate decrees, and 

orders made under this Code or under any special or local law 
in which a different procedure is not provided. 


Notes. By this section the provisions of this part relating to first aopeals (ss 96-99 
have been made annIic.aWe to second anneals. The rules in Or 41 relating to appeal! 
from oricin.al decrees also apply to second anpesals (see Or 42. r 11. The provisioni 
relatinc to first anneals have also been made npnlicable to apneals from orders (see 0 

sn of “as far as may he”, in the old Code, see Hinde v Brayan 

1 M 52: Balkishen v Jasoda. 7 A 765 FB. 
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109. IVhen appeals He to the Supreme Court .—Subject to ^[the provisions 
in Chapter IV of Part V of the Constitution and] such rules as may, trom time 
to time, be made by "[the Supreme Court] regarding appeals from the Courts 
of ^[India], and to the provisions hereinafter contained, an appeal shall he to 
■‘[the Supreme Court]— 

(a) from any ^[judgment, decree or final order] passed on appeal by a 
High Court or by any other Court of final appellate jurisdiction; 

(5) from any ^[judgment, decree or final order] passed by a High Court 
in the exercise of original civil jurisdiction; and 

(c) from any "[judgment decree or final order], when the case, as herein¬ 
after provided, is certified to be a fit one for appeal to “[the Supreme Court]. 

Bangladesh & Pakistan: In the paragraph I omit the words “the provisions in 
Chapter IV of Part V of the Constitution and” and for “India” read “Bangladesh” or 
“Pakistan,” as the case may be. 

Changes. The words “decree or final orde^’ were substituted for “final decree” 
in els (a) and {b) and “or order” were inserted after “decree” in cl (c) by the Code of 
1908. Purther amendments have been indicated in the foot note. 

Scope and Application. This section read with sllO and Art 133 of the Constition 
prescribes the conditions of an appeal to the Supreme Court. It is to be read also with 
Cl 39 of the Letters Patent which contain provisions relating to the right of appeal from 
the High Cdurt to the Supreme Court. S 109 is not only qualified by the opening words 
and sill (since omitted; see now art 133 (>) of Constitution) but also by sll2 [Md v 
Saadat, 43 CWN 733 PCJ. The right of appeal under s 109 being subject to the limitations 
in Art 133 since 26th January 1950, it must be a “civil proceeding in which the order 
complained of is passed [Krishnaswami V Council of C A, A1953, M 79; Ramaswami V 
Offt Rec, A195I M 1051, 1054]. For rules of procedure, see Or 45. Appeals from order 
under s66 1 T’ Act cannot be regulated by ss 109 and 110 [Harihar v Commrs, A1941 
P 225J. S 109 is subject to art 133 Constitution {Madan v State, A1955 Or 71; Amsingh 
V Jethmal, A1957 Raj 173; Rudra v Mritunjay, A1957 A 28] and in a case of conflict 
between them, art 133 will prevail [Karuppan v S, A1962 M 508], 

Ssl09 and 110 are not confined in their operation to suits [Pramatha v Sanat, 
A1949, PC 60: 1948 FCR 228: 53 CWN 12]. The words “final appellate jurisdiction” 
in s 109(a) certainly exclude orders passed in revisional jurisdiction; but now under art 
133 which applies to an order in a “civil proceeding”, an appeal will lie to the Supreme 
Court against a final order passed in revision, if the other conditions in the article are 
satisfied {Rudra Pratap v Mritunjay. AI957 A 28]. Where the conditions of sI09 are 
satisfied, it is the duty of the High Court to grant leave; the chances of success are im¬ 
material [Perichiappa v Nachiappan, A1932 M 46]. 

An arbitration proceeding retains its character as such even in appeal. The decision 
of the High Court under sl9(I)(f) Defence of India Act is not a judgment, decree or 
order within sl09 or sllO [Hanskumar v Union, 1959 SCR 1177: A1958, SC 947]. 

The words "judgment, decree and final order” in ss 109 and 110 (after adaptation in 
1950 and amendment in 1956) must be read as a judgment, decree or final order made 
after the date of adaptation (or amendment) other than those in respect of which a vested 
right of appeal existed before the adaptation and which were preserved by cl 20 of the 
Adaptation Order [Veeraya v Subhiah, A1957 SC 540: 1957 SCR 488]. 

As to the difference in the provisions of ssl09. 110 and art 133 see notes to art 133 
post in App I. 

Clause (a): “Final Order’*. (See also notes to art 133 post in App T). The true 
test of finality is whether the order finally disposes of the rights of the parties. The 
finality must be finality in relation to the whole suit. An order is not final merely 
because it decides a vital question going to the root of the suit, eg. jurisdiction or limita¬ 
tion. 'The finality must be a finality in relation to the suit. The test is—Does the 
judgment or order finally dispose of the right of the parties? [Abdul Rahman v Cassim. 


1. Ins by TAO 1950. 

2. Subs for “His Maiestv in Council” by TAO 1950 and PAO 1961. 

, 3 . Subs successively by TAO 1948 TAO 1950 and Act 2 of 1954. 

4. Subs by TAO 1950 and PAO 1961, for “decree or final order”. 

5. Subs for “decree or order” by C P Code (Am) Act 66 of 1956 and PAO 1961. 
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A1933 PC 58: 37 CWN 405 (Rahimbhoy v Turner, 15 B 155, PC and Syed v Bodha, 17 
A 112 PC decisions under the Code of 1882 distinguished as the wording was then different); 
Salaman v Warner, 1891 1 QB 734; Ramchand v Gobardhan, 24 CWN 721 PC; see U Nyo 
V Ma Twa, A1932 R 137; Shankar v Narasimha, A1922 B 338; Harish v Nawab, 15 CWN 
879; Secy of S \ B I S N Co. 15 CWN 848; Md Amin v Domn, A1950 FC 77: 1949 
FCR 842; Rajkumar v Midnapur Z Co. 54 CWN 874; Kuppitswamy V R, 1947 FCR, 180]. 

A final order need not be a final order passed in the suit itself. If may be a 
final order in any other proceeding or case subsequent to the suit. Thus, where an appeal 
from an order refusing to set aside an cx parte decree is allowed by the High Court and 
the suit restored the order is a final order and appealable [Kishan v Lachmi, A1933 A 15]. 

An order rejecting an application for admission of an appeal or for extending time 
under s5 Limitation Act is neither a decree nor a final order [Pitrnendu v Kanai, 1948, 2 
Cal 202]. Decision on reference under s 21(c) Bihar Sales Tax Act is not a final order 
[Tobacco M Ld v State, 30 P 174]. 

An order of remand is not a final order [Abdul Rahman v Cassim, 37 CWN 405 
PC; Hari v Har, A1939 O 22; Ramanathan v Palaniappa. A1939 M 697; Moolji Jetha 
& Co V K S & W Mills Co. AI950 FC 83: 1949 FCR 849; Ramaswami v Offl Rec, 
A1951 M 1051; see however Mg Sin v Mg Byaitng, A1938 R 333; Atmaram v Bajirao, 
A1931 N 24J; but in a proper case leave may be granted under cl (c) [Abdul Rahman 

V Cassim, sup; Secy of S v Mask & Co, A1939 M 95]. An order dismissing an appeal 

as premature is not a final order [Raghuraj v Hari, A1938 O 107]. An order passed 

in summary restitution proceedings is not “final order** [Indo'Swiss T Co w Hemendra, 
24 P 614]. 

An order appointing or removing a receiver is not a final order [Rajniti v NrisinRha, 

A1933 P 293; Rayarappen v Madhavi Amma, A1950 M 215]. An order staying suit under 

s34 Arbitration Act is not a final order [Gaya E S Co v State, A1951 P 619]. 

An order dismissing an application for setting aside an ex parte decree in an appeal 

or an order refusing to excuse the delay in making the application does not fall within 

cl ffl) or ib) [Ramaswami v Ramanathan, A1942 M 357]. So also an order dismissing 

an appeal for default is a final order [Ganesh v Makhna, A1948 A 375]. 

Order Passed in Review or Revision. An order by the High Court rejecting an 
application for review of a decree passed by it on appeal, is not an order made “on 

appeal** [Dwarka v Gajanan. 49 CWN 759]. Some decisions held that “appellate 

jurisdiction** was wide enough to comprehend the power of revision [Offl Rec V 
Kuppuswamy. A1937 M 930; Harish v Nawah, 13 CU 688]; while others took the view 
that order in revision not being an order in appeal, leave to appeal could not be granted 
[Adaikappa v Ramaraja, AI943 M 614; Suraj v Phulkumari, 48 A 226; Krishna V 

Rajendra, AI936 P 465; Rukmangal v Durga. A1946 O 101; Radhakishan V Oke, A1953 
N 145]. In a later case the Privy Council held that order passed in revision do not fall 
within s 109(^7) but cl (r) is wide enough to cover an appeal from an order in revision 
[Joychand v Kamalaksha. 76 IA 131 : 53 CWN 462]. 

The cases cited above have ceased to be law in view of the fact that the question 

is now regulated by art 133 of the Constitution which applies to a judgment, decree or 

final order in any “civil proceeding" of a High Court (which may be in appellate, 

revisional or original jurisdiction). An appeal will therefore now lie to the Supreme Court 
against a final order in revision, if the other conditions of art 133 are satisfied [Lalmlna 

V Kamal. A1952 P 450; State \ C P Agencies. AI955 N 287; Rudra v Mritunjay 

A1957 A 28]. 

Clause (b) See s III. 

'Clause (c): [Certified to be Fltl. (See also notes to art 133 in App I). The 

term ‘order’ in cl (c), as it originally stood, covered not merely a ‘final order* but was 
wide enough to include an interlocutory order in a fit case. It had a different meaning 
to the expression ‘final order* in els (a) and (b) [Shiva v Prayag, 26 CWN 819; ^nnivusa 

V Kesho. 13 CU 681; Benoy v Satish, 31 CWN 540; Govind v Indrawati, AI940 A 38]; 
but these rulings have ceased to have any force since the substitution of the of the words 
“decree or order” by “judgment, decree or final order" in cl (c) by Act 66 of 1956. But 
even before that Act. s 109(c) being expressly made subject to the Constitution, an appeal 
lay only against judgment, decree and final orders [Jethanand <6 Sons v Stale, AI961 SC 
794]. Certificate for appeal to the Privy Council is necessary in (7) a case falling within 
cIs (a) and (h) read with s 110 or (2) when it is otherwise a fit case under cl (c). In cases 
within cl (c) it is not necessary that the value should be as stated in sllO. 

Mere existence ot a substantial question of law is not enough for leave under cl (c); 
the question must also be of considerable importance public or private [Mritunjoy V 
Balmukund, A192I P 33; Buchha V Hanrani, 50 A 640; Lakshmidar v Bhasal, 16 
CLT 192J. 
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Cl (c) is clearly intended to meet special cases; such for example, as those in which 
the point in dispute is not measurable by money, though it may be of great public or 
private importance (per Lord Hobhouse in Banarasi v Kashu 23 A 227; 5 CWN 193 
PC; Annamalai v Ramanathan, A1939 M 311) Cl (c) has in view cases in which it is 
impossible to define in money value the exact character of the dispute, eg religious rites, 
caste and family rights, reduction of capital of companies, etc or other questions of wide 
public importance [Radha Kr v Swaminatha^ 44 M 293, 295; 25 CWN 630 PC; Alagappa 
V Nachiappan, AI923 M 125; Subhan v Baburam, 52 A 329; N'ajmunnissa v Amina, 38 
A 188; BBT Corpn v Dorabji. 27 B 415; Radhey v Niranjan, A1941 A 211; Dwarka v 
Gajanan, 49 CWN 758; Musaheb v Bakshi. A1940 O 378; Moolchand v Foolchand, 
A1941 O 245]. Radha Kr v Swaminatha, sup, was considered by a Lahore Full Bench 
which held that the P C case did not support the view that cl (c) applied only to disputes 
which could not be valued in money. It also applies to case where money value- is 
ascertainable, but the case involves a question of great general importance [Shankri v 
Milkha, A1947 L 304 FB; see Mahim v Union, A1953 As 101]. Private importance 
means private importance to both parties [Mahesh v Sadhana, A1943 O 266; Batala Eng 
Co V Custodian, AI951 Pu 412]. 

It is of the utmost importance that the certificate should show clearly upon which 
ground it is based [per Lord Buckmaster in Radha v Swaminatha, sup; see Radha v 
Rai Krishan, 5 CWN 689 PC]. So where a certificate does not fulfil all the requirements 
of the section, court may refuse to entertain the appeal inspite of the certificate [Mool'ii 
Jetha V K S & W Mills Co, 1949 FCR 849: A1950 FC 83]. 

A difficult question of law is not a sufficient ground unless it is of general and 
public importance [Ramanathan v Audhinatha, AI931 M 642], 

A case in which no legal principle is involved and in which there are concurrent 

findings of fact by the lower court does not warrant the grant of leave [Canning v 

Soorban, A1941 PC 106], 

Though s 109(c) is wide it cannot be construed to extend to a case in which the 
rights of no other person than those of the petitioner are involved and in which there 
is no other question except a question of fact in issue [Krishnaswami v Council of C A, 
A1953 M 79]. 

Cases Fit For Leave. Dispute as to form of ritual in an important public temple 
[Tiriivengada v Venkata, A1939 M 847], or question of jurisdiction of civil court [Secy 
of S w Mask & Co. A1939 M 95] is a ‘fit case*. So also a question of legal inference 

as to whether a property is secular or debottar [Purnendu v Si\se Sree, 54 CWN 538; 

Harkishan v Satgur, A1953 A 129]. After a plaint is amended the question whether the 
limitation would run from date of amendment or from date of suit is of great public 
importance justifying leave [Abinash v Union, A1971 Tri 21]. 

Cases Not Fit For Leave. Disposal of certain issues as preliminary issues 

[Nandamani v Hari, A1939 P 564]^ or refusal to stay criminal proceeding [Radhey v 
Niranjan. A1941 A 211] or fact that large stakes are involved [Mahadeva v Veeravasava. 
A1942 M 368]; question of sufficient cause within s5 Limitation Act [Himaisingha &c v 
Knmudini, A1953 As 70]. 

Saving of the Power of Supreme Court. The Code does not limit the right of the 
Supreme Court to admit appeals or to grant special leave where leave is refused by the 
High Court (see sll2 and Art 136 of Constitution). 

There is no appeal to the Supreme Court from the judgment, decree or final order 

of a single judge of the High Court [Art 133(i) Constitution]. 

Limitation-'is governed by Art 133 Limitation Act. Computation—signing of cost- 
sheet [Dudhewalla v Gobindram, A1953 C 13]. 

110. Value of subject-matter .—In each of the cases mentioned in clauses 
(a) and (6) of section 109, the amount or value of the subject-matter of the 
suit in the Court of first instance must be ^[twenty thousand] rupees or 
upwards, and the amount or value of the subject-matter in dispute on appeal 
to "[the Supreme Court] must be the same sum or upwards, 

or the ^[judgment] decree or final order must involve, directly or indirectly,- 

some claim or question to or respecting property of like amount or value, 

and where the ^[judgment] decree or final order appealed from affirms the 
decision of the Court immediately below the Court passing such ® [judgment] 
decree or final order, the appeal must involve some substantial question of law- 

1. Subs for “ten thousand” bv lAO 1950 and PAO 1961. 

2. Subs for “His Majesty in Council” by ibid. 

3. Ins by ibid. 



§ no 


( 228 ) 


C P CODE 


Scope and Application. This section must be read with s 109 and Art 133 of the 
Constitution which reproduces substantially the provisions of ss 109 and 110. (For 
comparison, see notes to Art 133 in App 1 post). Where there is any conflict between art 
133(/) and s 110 and Or 45 r3. the Constitution will prevail [Lalmina v Kamal, A1952 
P 450: 30 P 1274J. In the case of an appeal to the Supreme Court, in addition to the 
conditions mentioned in els (o) and (d) of s 109 there must exist the further conditions 
laid down in this section. As to consolidation of suits for purposes of pecuniary valuation 
and the determination of any dispute regarding amount or value of subject matter, see 
Or 45 rr 4, 5. 

I here is a clear distinction between the two expressions in the first para of s 110; the 
one refers to the value of the subject matter of the suit in the court of first instance 
and the other refers to the subject matter in dispute on appeal [see Benoy v Kamalapati, 
13 CU 505), but both the elements must exist. The word 'and’ means ‘*and” and not 
'o/ [Motichand v Ganga. 24 A 174 PC] so that each of the conditions must be separately 
fulfilled [Mangamma v Mahalakshamma, 53 M 167: AI930 PC 44; Rajendra v Rashbehari^ 
A193I PC 125: 35 CWN 669; Radhakisan v Shridhar, A1954 N 267]. Where application 
tor leave has not been made under cl (a) or {b) of s 109, s 110 does not apply [Kuwarhl v 
Uma. A1946 N 424J. Certificate can always be supported on grounds other than those 
on which it was actually given [Dy Comrnr v Rama Kr, 1954 SCR 506: A1953 SC 521]. 

As to the ditterence in the provisions of ss 109, 110 and art 133, see post notes to art 
133 in App I. 

Conditions for appeal: (1) Under the first para—{i) the amount or value of the 
subject-matter of the suit in the court of first instance, and (//) the amount or value also 
ot the subject-matter in dispute on appeal to the Supreme Court in each of the cases 
in (n) and (/?) of si09 must be Rs 20,000, or upwards [Moti v Ganga, 6 CWN 362 
PC]; or 

(2) as required by the second para, the judgment, decree or final order must involve 
directly or indirectly, some claim or question to or respecting property of the above value; 
and 

(3) in the case in third para (ie where the judgment, decree or final order is of 
affirmance) the appeal must (in addition to the requirements in paras 1 and 2) involve 
some substantial question of law. 

Therefore, in the case of a decree of affirmance, the existence of a substantial 
question of law itself is not sufficient to give a right of appeal; there must also exist the 
other conditions, ie the amount or value must be Rs 20.000 or upwardds [^nnoraji V 
Kashi, 23 A 227 PC; Radha v Rai Krishna. 23 A 415 PC]. Opinions are not however 
unanimous as to what is meant by “affirmance’* (sec post, "Decree of Affirmance"). 

It would appear that in the cases covered by paras 1 and 2 the right of appeal is 

independent of the presence or absence of any substantial question of law, but is dependent 
entirely upon the amount or value of the suit and the amount or value of the subject* 

matter in dispute on appeal. In the case mentioned in cl (c) of sl09 (“fit one'*) the 

question of value is immaterial. If the requirements of valuation are satisfied and the 

High Court varies the decision of the lower court in respect of a matter in dispute in the 

proposed appeal, an appellant is entitled as of right to leave to appeal irrespective of 
whether the variation is in his favour or not and although no substantial question of law 

is involved. But if the modification is in respect of a matter not comprised in the 

subject-matter still in dispute on appeal to the Supreme Court, the applicant is not entitled 
to leave as as of right unless there is also some substantial question of law [Subbarao v 

Chelamayya, A1952 M 771 FB; Narendra v Gopendra, A1927 C 545: 31 CWN 572]. 

On this question there is, however, a conflict of opinions [see Kn/iaJfe v Ramlakhan, 
A1956 P 325 FB; Union v Kanhaiya, A1957 Pu 117 FB]. All the relevant cases have 

been cited and discussed in the notes to Art 133 Constitution (see post notes to it in 

App I). 

Although ss 109 and 110 (as now amended) contain in substance the provisions of 

art 133 of the Constitution, the right of appeal to the Supreme Court is governed by that 

article. The rules contained in the C P Code arc subject to the constitutional rights 

in art 133. As to the conditions of appeal to the Supreme Court, see notes to art 133 
in App I. 

As to para 2 of s 110 some cases have held that in spile of the word “or” it is not 
independent, ie not an alternative to the whole of para 1, but that it is an alternative 
to the second restriction in para I, otherwise it would render the first restriction in para 1 
as to the value of the subject-matter in the court of first instance nugatory [C/iflrtipflWflfil 
V Yunus, AI95I P 177; Subramania v Sellammal, 39 M 843; Mg Thawe v Chetty Firm, 
^ ^^ntra: Para 2 is self sufficient and is independent of both or either of the 
conditions in para I, Nadir v Munpl Bd, A1937 A 169; Ishwari v Kameshwart A1941 
P 288; Nurul Absar v Haripada, 50 CWN 255; Bashir Md v Md Kabin A1948 P 372]. 
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The first view (that the second para is only an alternative to the second part of the first 

para) is no longer maintainable in view of the clear provisions of art 133(/) in which 

the three clauses as marked separately as independent entities [see Lalmina v Kamal, 
A1952 P 450; Amar v Karnail, A1956 Raj 169; Riidra V Mritunjay, A1957 A 28]. 

In construing the section it must always be kept in view that no real miscnief can 
arise from not allowing a very wide construction, because such cases, if worthy of being 
tried by a higher tribunal can always be dealt with under s 109(c) [Uday v Guzdat\ 30 
C\VN 98 PC]. So, where substantial question of law is involved though valuation is less 

than the prescribed amount, leave ought to be granted under s 109(c) [Dawsons Bank 

v Mya Thin, A1938 R 415]. 

An arbitrator is not a court of “first instance” [Balasubramania v Penukonda, A1949 
M 741]. 


“Amount or Value”. (See also notes to art 133 post in App I). The point of 
time with reference to which the value of the subject matter of the suit in the court 
of first instance is to be determined, is the commencement of the suit and not the value 
at the date of the petition for leave to the Privy Council [Rajendra v Rash Behari, 35 
CWN 669 PC]. The point of time for determination of the value of the subject matter 

in dispute on appeal is the of the decree or order from which appeal is made to the 

Privy Council [Brij v Bhuneswar, A1941 P 235 FB; Sahuram v Md, 42 A 445]. Increase 
in the value of the subject matter subsequent to institution or potential market value 

cannot be taken into account [Radhakisan v Shridhar, A1954 N 267]. 

As to the value of “property”, the point of time is the date of the decree or order 

from which appeal is to be made to the Privy Council [Surcndra v Dwarka, 21 CWN 530, 


Raoji V Lakshmibai, 44 B 104]. 

Tn an anneal from a decree refusing partition of joint family property, the value 
is the value^of the share claimed by the plaintiff [Shavantibai v Jmardan. 48 CWN 
820 PC' Raoji V Lakshmibai, sup; Sukhira v Palani, A1938 M 666]. Under-valuation 
for nur^ose of court-fee does not operate as estoppel for purpose of appeal to the Pn^^ 
Coxmc^[Radhika v Midnapore Z Co, 41 CWN 289]. For purposes of sllO, plaintiff 
cannot allege that valuation in his plaint was low [Krishna v Purshottarn, A1939 A 695]. 
Valuation in suit for rent [Ramlal V Dhirendra, 43 CWN 239], or in the case of mesne 
pS^s [NS,aTVuchesb.ar, A1951 P 612 ]^ Clata for dower of Rs 40,000 d.smtssed 
but decreed by High Court for Rs. 6,668. Defendant entitled to a certificate [Bashir v 


^^‘"in limputU^Siue, neither interest nor mesne profits from date of instit^n to 
date of decree can be included [Mangamma v Mahalakshmma, 53 M 167. 34 C\W 235 
rc a^prS 39 M 843; Mukhlal v Kishuni. 35 CWN 33 PC]. The grant o interest 
subsequ^ent to date fixed for payment in a mortgage decree is discretionary So if without 
adding the interest the value is less than Rs. 10,000, a party is not entitled to leave to 

appeal [Rangaswami v Offl Rec, A1942 M 535]. j .u tj- i, 

Where the question for decision by the tnal court and the High Court was whether 

the award should or should not be made a rule of the court, the value of the entire 

property dealt with by the award and not value of any share in the total assets is the 

criterion [Jagannath v Hazari, A1953 A 509]. 


“Subject-Matter of Suit’’—‘Troperty”. (See also notes to art 133 post in App I). 
These terms in paras 1 and and 2 respectively cannot be regarded as synonymous. 
“Prooertv” in the second para indicates property not in the suit or dispute which may 
b^Sy or indirectly involved [Seth v Lachman. A1929 N 75]. The 2nd para of s 110 
aoDlies only to cases which involve some claim or question to or respecting proper^ 
additional to or other than the actual subject-matter in dispute in the appeal and to be 
taken into account therewith in making appealable value; or it may also apply to claim 
incapable of valuation in money, eg easements &c; but apart from this if nothing beyond 
the actual subject matter in dispute is involved, the first para alone applies [Subnnmma v 
^pJlnmmal 39 M 843; approved in Mangamma v Mahalakashamma, 53 M 167 PC, see 
'^ruoala Isons v Lian, A1926 R 138; Kesho vShi.a 44 IC 475]. The meaning 
of the word “property” was raised, but the Privy Council without defining it decided 
on Se particular cffi^stances of the case [Uday 30 CXW-98 PCL Meaning 

of “some claim or question to or respecting property [Gobmd v Daya, A1937 B 326], 
Meaning of “property” in a suit for maintenance allowance [Sayedulla v HabibuUa. 43 
CWN 4331 When the subject-matter of the dispute is trusteeship and not any property 
it is incapable of valuation and part 1 of si 10 and art 133(/)(n) does not apply [Baiarami 

V Shk Masthan A1953 M 968]. In a suit for eviction of a tenant the subject matter in 

dispute is the tenancy and its value is different from that of the 

V Sachindra A1968 C 316 {Chittarmal V Pannalal, A1965 SC 1440. 1965, 2 SCR 751 
toUd)J. 'fhe value of the subject matter of the dispute in a suit for specific performance 
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of a contract for sale of property is the value of the property and not the difference 
between the actual market price and the contract price [Brindaban v Kalipada, AI966 
C 205 FB]. Applicant is not precluded from showing that the real value of the subject 
matter in appeal is ditterent from the court-fee value [Chandramouieswara v Secy of 5, 
55 M 106; Molugu v Marisetti, A1949 M 739]. 


Seceral appeals from the decree in the same suit by different parties can result only 
in one High Court decree. Even if each of the defndant’s interest may not be of the 
required value, it is permissible to take into account the aggregate value of all the items 
for purpose of leave [Saraswati v Rafagopal, A1952 M 81 FB]. 

Suit to set aside sale deeds of 14 distinct properties executed in favour of one or 
other of the defendants and the aggregate value exceeded Rs 10,000— Held that the value 
should be aggregated [Pethu v Rajambu. 15 IA 153: A1948 PC 97: 52 CWN 982; see 
Molugu V Marisetti, A1949 M 739 FB]. 

The words “some claim or question to or respecting property” in para 2 must be 

interpreted to mean some claim or question to or respecting property additional to or 

other than the actual subject-matter in dispute in the appeal [Gobindbfiai v DapabhaU 
A1937 B 326J. 


Proceedings under Or 21 r90 have nothing to do with the subject-matter of the 
suit in which the decree was passed. If in execution of a money-decree for Rs. 9 716 
a house worth more than Rs. 20,000 is sold and the sale is set aside by the High Court. 
A purchaser has a right of appeal to the Supreme Court [Janki v KcMash, A1956 


“Final Order.’' See ante p 225 notes to s 109 and also notes to art 133 post, in 
App I). 


“Directly or Indirectly”. (See also notes to art 133 post, in App I). Wajujs, C J, 
held that “involved directly” cannot be read as including cases which involve nothing 
but the actual subject matter in dispute in the appeal [Subramania v ScUammal, 39 M 
843] and it was approved in Mangarnma v Mahalakshamma, 53 M 167 PC. It is the 
detriment to the applicant which governs the valuation and if that is less than the 
prescribed value then, whatever may be the value of the property and whatever may 
be the loss suffered the case is not within the section [Gtianamanikkam v Sampson, 
A1931 R 138; Galliora v Marugappa, A1934 M 292; Tej v Delhi Cloth &c, A1950 Pu 195], 

‘Directly or indirectly’ must be decided with reference to actual circumstances at 
the time and not to remote circumstances with a possibility of future suits [Alagappa V 
Nachioppan. AI923 M 125; Kumar v Gobinda, 42 CWN 298; Balraj V Mahanto, A1936 
L 31; Barkhandi v Radhana, A1943 O 266]. An ejectment suit was valued by plaintiff 
at Rs 330 on the assessment of plots. The superstructures on it by defendant were 
worth more than Rs 10,000— Held that the case fell within para 2 [Manfik v Hormusp, 
A1945 B 113]. An order under Lunacy Act that a person is or is not a lunatic does 
not directly or indirectly affect any claim to property [RuAmum* v Joshi, A1950 A 242], 

In a partition if the value of plaintiff’s share is Rs 3,000 but the value of the whole 
property exceeds Rs 10,000, the decree does not involve directly or indirectly claim 
exceeding Rs 10,000 [Bai Shevontiboi v Janardhan, A1944 PC 65: 48 CWN 820]. So 
in a mortgage suit the amount involved is the money due and not the value of the 
property [Satibola v C B Assort, A1949 P 448— contra: Nadir v Mun Bd, A1937 A 169], 


Decree of Affirinance. (See also notes to art 133 post, in App 1). If two courts 
are at one upon the subject matter which is to be in debate before the Privy Council, 
then it is the case of a decree which affirms the decision [^Narendra v Gopcndra, 31 
CWN 572: A1927 C 543]. Rankin CJ’s interpretation in this case of the cryptic 
judgment of Lord Dunedin (in Anitapurnabai v Ruprao, A1925 PC 60: 51 C 969) was 
agreed to by Kajamannar CJ, in subbarao v Chelamayya, A1952 M 771 FB. That 
judgment of the Privy Council in Anapurnabai, sup, has not. however, been uniformly 
interpreted in the various High Courts and discordant views have been expressed. One 
view IS that where there has been a variation of a portion of the decree of the court 

below m favour of a person who seeks to appeal to the Privy Council or the Supreme 

court, he IS entitled to appeal even against the other portion of the decree on which 
the two courts are agreed, without showing that a substantial question of law is involved 
as the decree is not one of affirmance, provided that the valuation test is satisfied [see 
Homeshwar ^ A1933 P 262; Braja v Rajendra, A1941 P 269 SB; Kanak V 

^ ^ Hflri/mr, A1941 A 66 FB; Viraraghava v Narasimha, 

r \ 54 CWN 538; Kodar v Sr^re Iswar, A1950 

matter^nt^h^ ^ construed with reference to the subject 

p in appeal to the Privy Council or the Supreme Court and therefore 

right of appeal against the affirmed portion of the decree unless 

some substantial question of law is also involved [see Narandra v Gopandrxi, A1927 
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C 543; 31 CWN 572; Bibhuti v Sreepati, A1935 C 146; Subbarao v Chelamayya, A1952 
M 771 FB; Fateh v Diirbijai, A1952 A 942 FB; Govind v Vishnu, A1949 B 164; 

Brahtnanand v Sanatan &c, A1944 L 329 FB; Wahidunnissa v Makhan, A1944 L 458 

FB; Mahabir v Brijmohan, A1936 P 553 (since overruled by Kanak v Ramlakhan, A1956 
P 325 FB], Another view is that where the decree has been varied in part to the 

prejudice of the person proposing to appeal and the rest has been affirmed, he is entitled 

to appeal to the Privy Council or the Supreme Court if that appeal embraces both the 
affirmed and the varied portion of the decree, provided the valuation test is satisfied [see 
Fateh v Durbijai, A1952 A 942 FB; Nathu v Raghubir, A1932 A 65; Gangadhara v 
Subramania, A1946 M 539 FB; lamna v Jagannath, A1929 P 561; Abdur Samad v Aisha. 
A1948 O 76 FB]. For a fuller discussion on the point, see notes to art 133 post in App I. 

Meaning of “affirms the decision” iKamalathachi v Meenakshi, A1937 M 964; Bank 
of Khulna v Jyoti, 41 CWN 494; Nathu v Raghubir, 54 A 146 FB; Gangadhara v 
Subramania A1946 M 539 FB; Abdur v Aisha, A1948 O 76 FB; Homeshwar v Kameshwar, 
A1933 P 2’621 The Privy Council held that the word ‘decision’ meant the ‘decision of 
the suit [Tassaduq V Kashiram, 30 lA 35; 25 A 109]. In other words it meant the 
adjudication of the rights of parties in the suit [Fateh v Durbijai, A1952 A 942, 947 FBJ. 
Variation in the matter of costs does not make the decree a decree of variance [Dy 
Commr v Ram Kr, 1954 SCR 506; A1953 SC 521]. In some cases a distinction was 
drawn between the words “decree” and “decision” in para 3 holding that where the 
decision on any matter was affirmed by the decree, no appeal lies unlep it raised a 
substantial question of law [Velaya v H R E Bd, A1938 M 631; Karunalaya v Ptgnot, 

A1943 M 67]. 


Where the decision is partly maintained and partly reversed, the decree is deemed 
to be one of affirmance, when the subjet matter of the appeal to the Privy Council 
is confined to that part of the decree which affirms the decision of the lower court 
[Wahiduddin v Makhan, A1944 L 458 FB following Brahmanand v Sanatan, A1944 
L 329 FB- Ram Ch v Ganpati, A1953 N 249; see Kailasa v Kasivishwanathan, A1944 
M 2691 So where the appellate decree modifies the original decree upon a single point 
and that in appeUant’s favour, there is no right of appeal on other points on which 
the courts Concurred without showing a substantial question of law [Lakshmanan v 
Thansam AI947 M 227; Abdur Rehman v Raghbir, A1951 Pu 313]. Even though the 
High Court varies the decision of a lower court it does not necessarily folffiw that it 
caMOt be regarded as a decree of affirmance [Gobmd v Kis/mn, A1949 B 164; Kapurn 

V Pannaji A1929 B 359]— contra: “Decision” means the decision taken as a whole. 
When the High Court decree reverses in part the decision of the lower court whilst 

maintaining it with regard to the remainder of the claim the decree cannot be said to 

be one of affirmance [Braja v Rajendra, A1941 P 

P 325 FB- Kedar v Sri Sri A1950 C 341; Purnendu v Sri Sri, 54 CWN 538; Viraraghava 

V Narasimha A1950 M 124]. Where decree for ejectment is confirmed and the amount 
of damages is modified in defendant’s favour and the subject matter of suit m appeal 
is more than the prescribed value, leave is to be granted although the decree is not of 

complete affirmance [Viraraghava v Narasimha, sup (cases fully discussed)]. 

“Decree” used in connexion with the High Court and “decision used in regard to 

the lower court do not mean the same thing; a single decree may comprise several 

decisions and each decision may relate to a distinct matter. It cannot be said that any 

vfnauon m a decree is enough to take it out of the last para of s 110 [Karunalaya 

PiQtiot AI943 M 67] “Decree or final order” need not be treated as co-extensive 

with the'word ‘^decision” in cl (i); nor need “decision” be taken to connote the decision 

taken as a whole [Bardoloi v Collr, A1952 As 134 (cases reviewed)]. Several subject 

matters involved— Appeals by both parties—Decree allowing one appeal and dismissing 

another if one of reversal [Ramayya v Lakshmayya, A1938 M 598]. Decree confirmmg 

decree of lower court in some respects, but varying it in respect of others, rf one of 

reversal Welayya \ H R E Board, A1938 M 631]. 

“Judgment decree or final order appealed from” does not necessarily refer to the 

judgment, decree or final order of the High Court in its entirety; if only a part of the 

udgment decree or final order is challenged, it is that part alone which is covered by 

the expression [Fateh v Durbijai, A1952 A 942 FB (cases reviewed)]. 

Maintaining the decree but superseding order as to costs is affirming [Mahadeva V 

Veerabasaya, A1942 M 368; see Madho V Gauri, A1943 A 358; Chaitanya v Md. A1922 

C 316] Variation even in favour of applicant is not affirmance [Nathu v Raghubir, 
54 A 146 FB] Variation due to success of cross-objection on one point is not affirmance 
lAbdul V Daitoo, A1946 N 307]. As to whether appeal lies where the variation of the 
decree is in favour of the person seeking to appeal, see Lakshmanan v Thangam. A1947 
M 227- Venkatrapragada V Hotkey, A1950 M 124 (cases reviewed); Abdur Rehman V 


Raghbir, A1951 Pu 313. 
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Order dismissing appeal for default affirms the lower court’s decision [Mahadeo v 
ecy of S, A1932 A 312; Ganesh v Makfuia^ AI948 A 375; see however Jagdish v Hari 
A1942 O 362J. Dismissal of appeal for failure to furnish security for costs has the 
effect of confirming the decision [Mahadeo v Secy of S, A1932 A 3121. Where 
appal IS dismissed and a cross-objection by the respondent is allowed, the decree does 
not affirm the decision of the court below [Nathu v Raghubir, A1932 A 65] 

the hook) notes to art 133 Constitution in App I at the end of 

Court Immediately Below”. (See also notes to art 133 post, in App I). When a 
Benp of two or more judges has affirmed on Letters Patent appeal the judgment of a 
single judge of tp piginal side, the decision of the single judge is the decision of the 
court immediately below and leave can be granted only if it involves a substantial 

TuTT V Panmal, 45 CWN 1002J. The decision of a single iudge 

must be treated as that of a “court below” because by his leave the single judge creates 

reconsidering his own decision to the extent of reversing it 

A1944^L^458^FR^^^^^’ contrary opinion in Wahiuddin v Makhan. 

A W4 L 458 FB was overruled by Ladli Pd y Karnol &c. A1963 SC 1279 and observations 

in D^^endra v Btbudendra, 43 C 90: A1916 C 973 were held obiter)]. “Court immediately 

m sn5 (33(7) cannot be equated with the words “court subordinate” 

r^iirf h • *^^ve not the same meaning. A single judge of the High 

proceeding cither as a court of original jurisdiction or in exerefse 

r»5rv' t£A s; 

Question of Law-'. (See also notes to art 133 post, in App I)-The 

of lar°as be°twee"n° general importance but a substantia? q^Uon 

495 Ar927 P^Tin n’’" ‘ IRoshunalh v Dy Conwir, 31 CWN 

0^1' CLL Durga v Jawahir, 18 C 23 PC; Gitran v Ram, 55 C 944* 55 lA 

ot iaw t substlnb.T'bi^- '' ^1930 B 509L A quesUoS 

mrffcni between the parties if the decision turns one way or another^on the 

[Dinkar v Roitansey, AI949 N 300] Inference as tc 

5^, srewTsL]' substantial question of law [Purnendu v li 

SSnt‘^o: 

iL'irbe^-rs.InTialTer: 0^?' “ 

43 A I98J. urvergem vlws of H eh ? ^ f""-? '' V Hargu. 

would be a subslln i.7 nf, ! ® r S ' ‘he Supreme Court 

binding principles for deter?fn!n!! ”1 Jaiashankar, A1956 P 526]. 

AI949 B 134:"x;ffiJv SZr?i949^ 300]'" V C P 5ynd. 

[Chitnavis v Commrr 'l^952'\l'*on^^^ ceases to be a substantial question of law 

the question is decided Roghbir. A1951 Pu 313]. Where 

of law merely because it^is nn?"'**''’ i'* be regarded as a substantial question 

mallatharnbi v Raghunatli A1943 M^'sfn ‘he CouncU 

and the only question is its anr,r /■ ^ .''^hen the principle of law is well established 

Nallappa. AI948 M III] " ^“hstantial question [C/imnasu-omi V 

C 119]??r*'the'questton'* or‘co?i “p Permanent [Stirendra v Dwarka, 44 

38 A 570 PCJ, or whether Vdofumen?" Uhandu v Wahiduddin, 

Nawab, 37 A 49 PCI nr n validly presented for registration [/nni^ri V 

[Mahadeva v Veerabasappa A 1942 "m important documents are inadmissible 

substantial question T?w P, i L m- Kaslubai v Brajendra, A1953 P 380] is a 
Ch V Narayano A1949 M isri question of admissibility of a document [/lama 

C P Synd. sZl or anv m.c construction of a document [Kaikhusroo V 

rights of parties ’ r^uiiaLo v vZrZi ifnor" ^hich may affect materially the 
Concurrent Findings of fIcT \ " 

findings of fact will not be disinrbno * ^ Council that concurrent 

the Violation ot sol procedure or nfinc^ miscarriage of justice or 

461; Jahangir v ^avaritar M Mr c? , ^ '' 59 lA 147: 36 CWN 

. 3 MU 408, Saiish v Dharanidhar, 67 lA 32; A1940 PC 24: 
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44 CWN 177J. Ihe Supreme Court will adhere to the rule [Gaiii^adara v Subramania, 
Aiy4y PC 88J. As to the special circumstances which will justify a departure from the 
above practice, see the propositions laid down in Bibluivati v Ramendra, 73 lA 246: 51 
CWN 98: AI947 PC 19; see further Sarkar's Evidence 12th Ed p 53. 

New Point. Leave to appeal for raising for the first time a question not raised 
in any courts cannot be granted [Md Shadak v Venkata, A1940 M 810; Gansamoni v 
Kumud, A1950 P 478]. Plea of res judicata cannot be entertained for the first time by 
the Privy Council [Medapati v Tondapit^ A1948 PC 3]. Defendant resting defence on 
title in the courts below cannot plead claim based on possession [N'ataraja v Subbaraya, 
A1949 PC 43]. 

Execution Case- Appeal lies to the Privy Council in execution case if the other 
requirements are satisfied ^Krishna v Moti, 17 CWN 637; see Lcelantind v Lachmissar, 
14 WR 23 PC; Ram v Rnp, 3 A 633J. 

Review- An order granting to appeal to the Privy Council is open to review 
[Gopinath v Goluck, 16 C 292 foot-note]. 

Limitation—: see art 133 ot Limitation Act. 

High Court. A judge sitting singly on the original side is a court “immediately 
below” the Division Bench, [Gopal v Bal Kishen, A1932 L 121; Minna v Sen, A1928 
L 537; Kishan v Vitfial, A1956 N 276; see Ladli Pd v Kanial &c, AI963 SC 1279]. 

111. Bar of certain appeals. [Omitted by the Adaptation of Laws Order, 
1950]. 

Bangladesh & Pakistan: 111. Bar of certain appeals —Notwithstanding anything 
contained in section 109, no appeal shall lie to the Supreme Court— 

(a) from the decree or order of one Judge of a High Court or of one Judge of a 
Division Court, or of two or more Judges of such High Court, or of a Division Court 
constituted by two or more Judges of such High Court, where such Judges are equally 
divided in opinion and do not amount in number to a majority of the w'hole of the 
Judges of the High Court at the time being; or 

{b) trom any decree from which under section 102 no second appeal lies. 

Notes- Although sill has been omitted, analogous provision is to be found in 
Art 133(3) of the Constitution which prohibits an appeal to the Supreme Court, from 
the judgment, decree or final order of one judge of a High Court, unless Parliament by 
law otherwise provides. By the Judicial Commissioners’ Courts (Declaration as High 
Courts) Act, 15 of 1950, every Judicial Commissioner’s Court has been declared a High 
Court tor the purpose of Arts 132, 133 and under s 4 of the Act an appeal shall lie to 
the Supreme Court from any judgment, decree or final order of a single judge. 

S 111 (omitted by I AO 1950) definitely prohibited an appeal to the Privy Council 
from the decree or order of a single Judge and to this extent overrode cl 39 of the 
Letters Patent [Sardar v Dalimuddin, 56 C 512 SB; Parmeshwar v Brindaban, A1936 
P 106; Moti V Jagat, A1949 P 77]. There was no appeal to the Privy Council whether 
the order of the single Judge was passed in appeal [Sardar v Dalimuddin, sup] or in 
second appeal [Hanmant v Srinivash, A1931 B 503; Lahore Miin v Bakshi, AI942 L 169] 
or in TQvision[Satyanarayana v Venkata^ 46 M 958]. 

111-A. Appeals to PMeral Court. —[Omitted by s2 of the Federal Court 
Act. 21 of 1941]. 

Notes. The object of slITA was to bring the Code into line with s205 Govt of 
India Act [Subramanian v Muthuswami, A1940 M 890]. When the certificate under s 205 
ibid was given no further certificate was required, and the person aggrieved was entitled 
to go to the Federal Court, provided that he complied with so much of Or 45 r 7 as was 
incumbent upon him [Ramanatha v Krishna, A1940 M 70]. 

Art 132 of the Constitution (correspondiog to s205 of G I Act 1935) provides for 
appeal to the Supreme Court from High Courts in a case which involves a substantial 
question of law as to the interpretation of the Constitution. 

112. Savings. —(7) ^[Nothing contained in this Code shall be deemed— 

(fl) to affect the powers of the Supreme Court under Article 136 or any 

other provision of the Constitution, or 

(b) to interfere with any rules made by the Supreme Court, and for the 
time being in force, for the presentation of appeals to that Court, or their 
conduct before that court]. 


1. Subs by lAO 1950. 
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(2) Nothing herein contained applies to any matter of criminal or admiralty 
or vice-admiralty jurisdiction, or to appeals from orders and decrees of Prize 
Courts. 

BANOLADtSH & PAKISTAN: Sub-s(/) Substituted by PAO 1961. The effect of substitu¬ 
tion IS that in cl {a) tor "Article 136 or any other provision of the constitution” read 
"Article 15S ot the Constitution or any other provision of that constitution. 

Scope and Application. This section does not confer a right of appeal to the 
Supreme Court. It merely declares that the power of the Supreme Court to grant specif 
leave to appeal to it under Art 136 where leave has been refused by the High Court is 
not limited by anything contained in the C P Code. For extension of time in respect 

of failure to furnish security or make the required deposit, see Or 12 r3 of the Supreme 

Court Rules. 

The discretion in si 12 applies to the rejecting as well as to receiving appeals ?.nd 
the prerogative is not wholly or finally concluded for either purpose by s 109 [Md v 
Saadat, 43 CWN 733: A1939 PC 122]. It is competent to the Privy Council to grant 
leave against order imposing penalty for contempt [Banerjee v K L & Stone Co, A1938 
PC 295]. Power of review under the Code cannot interfere with the rules made by 
the Supreme Court [Abdul Alim v Shk Md, A1951 Pu 43]. 

Special leave to appeal does not operate ipso facto as a stay of further proceedings 

in the suit [Nirode v Jatindra, A1937 C 670]. When special leave is granted, objection 
that the sum involved is below the prescribed limit is of no force [Hem v Khem, 48 
CWN 7 PC]. Where the value of the claim in the trial court as well as in the Supreme 
Court is more than Rs 20,000 and the High Court judgment has reversed the decree of 
the trial judge, the appellants are entitled to agitate both questions of fact and law 
[Keshavhl v Lalbhai, A1958 S C 512: 60 Bom L R 948: 1958 SCJ 866]. S 112(2) 
expressly makes the Code inapplicable to matters of criminal jurisdiction [Kapildeva v 
Chief Justice &c. A1935 A 811]. When special leave is granted on ex parte application, 
the Board is not precluded from going into the question of competency of the appeal 
when true facts are brought before it [Mukhlal v Kishiini, A1931 PC 22: 35 CWN 33]. 
Ihe Supreme Court will not disturb a concurrent finding of fact [Radha Kissen v 
Keshardeo. AI957 SC 743; Ammaihayee v Kumaresan, A1967 SC 569; Vallabh V 
Madanlal, A1970 SC 987]. 

A new plea or point not taken in the pleadings [Venkataramana v S, A1958 SC 255: 
1958 SCR 895] or not being subject matter of enquiry in courts below [Ambika V 
Ramckbal, A1966 SC 605; S v Azmi Bharat Sic. A1967 SC 276] cannot be allowed 
to be raised in the Supreme Court. The question whether any special laws or customs 
in the merged territory being one of fact, could not be alllowed to be raised for the 
first time before the Supreme Court \Japannath v Harihar, 1958 SCR 1067: A1958 SC 
239]. When points were conceded in the appeal before the High Court and they had 
not been taken either in the appeal or in the statement of case before the Supreme Court, 
they cannot be allowed to be raised [Sole Tax Officer v Kanhaiya^ A1959 SC 135: 1959 
SCR 1350J. Although specific objection as to interest under s 28 Land Acquisition Act 
was not taken in cross-objection before High Court it could be raised before Supreme 
Court because it was decided by the High Court and also because it was a pure question 
of law [Raphubans v Govt, AI967 SC 465]. The questjan of assessment of house tax 
being a question of fact Supreme Court would not go into it \Centnry Sps &c v District 
Mun, A1968 SC 859]. 





PART VIII 

REFERENCE, REVIEW AND REVISION 


miv ’High Court .—Subject to such conditions and limitations 

Z ^ case and refer the same for the 

^ f *u Court, and the High Court may make such order thereon 

as It thinks ht. 


[Provided that where the Court is satisfied that a case pending before it 
involves a Question as to the validity of any Act, Ordinance or Regulation or 
of any provision contained in an Act, Ordinance or Regulation, the determina* 



1. Ins by C P Code (Am) Act 24 of 1951 s2. 
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tion of which is necessary for the disposal of the case, and is of opinion that 
such Act, Ordinance, Regulation or provision is invalid or inoperative, bu£ has 
not been so declared by the High Court to which that Court is subordinate or 
by the Supreme Court, the Court shall state a case setting out its opinion and 
the reasons therefor, and refer the same for the opinion ot the High Court. 

Explanation. —Jji this section, ‘‘Regulation” means any Regulation of the 
Bengal, Bombay or Madras Code or Regulation as defined in the General 
Clauses Act, 1897, or in the General Clauses Act of a State.] 

Andhra Pradesh Am. —In the Explanation, after the words “Madras Code” the words 
“or any Regulation of the Madras Code in force, in the State of Andhra as it existed 
immediately before the 1st November, 1956” were inserted by Andhra A L (2nd Am) 
Order, 1954 and Andhra Pradesh A L (Am) Order 1957. 

Madras Am.—I n the Explanation, after the words “Madras Code" the words “or 
any Regulation of the Madras Code in force in the territories specified in the Second 
Schedule to the Andhra Pradesh and Madras (Alteration of Boundaries) Act 56 of 1959” 
were inserted by Madras (Added Territories) ALO, 1961. 

Pakistan : Omit the Proviso and the Explanation. 

Scope and Application. For detailed procedure, see Or 46 rr 1-7. Cf s 432 Cr P 
Code as amended by Civil & Criminal Procedure (Am) Act 24 of 1951. Art 228 of the 
Constitution confers additional powers on the High Court to transfer certain cases to 
Itself and it would therefore be the duly of a court when a pending case involves a 
substantial question of law as to the interpretation of the Constitution to refer it to the 
High Court. The parties can also move the High Court \_Ruliaram v Sadhram, A1952 
Pepsu 1]. The Tribunal under V P Town Imp Act 8 of 1919 is a court within sll3 
[Satendra \ B I Trust, A1959 A 513]. The word ‘court’ wherever it occurs in the Code 
means a court of civil judicature [Phidkumari v S, A1957 A 495]. The reference can 
only be made by a court but not by a persona designata [Nanak v Estate Officer, A1969 
P & H 304J. A reference is to be made only when an important issue of law arises [L S 
Hherlekar \ D L Agarwal, A1968 B 439]. Unless there is a pending case involving a point 
of law, the determination of which is essential for the disposal of the case, no reference 
can be made [In the Matter of District Munsif, A1970 AP 365]. If a reference made 
by a Magistrate to a Munsif under s 146A CrPC is not in accordance with law the only 
course open to the Munsif is to bring it to the notice of the High Court by reference 
[Brahma v Ramkumar, A1968 Or 82]. In an application for reference to High Court 
on ground that appeal involves validity of sections of an Act Dist Judge in declining 
to make reference and deciding the sections to be valid exceeds his jurisdiction under 
sll3 [MS Oberoi v Union AI970 P & H 407]. Where subsequent to reference a new 
aspect of law arises the High Court is justified in deciding question with reference to it 
provided on new facts to be investigated [S K Roy v Board of Rev, A\961 C 339 
{Prashar v Vasantsen, A1963 SC 1356; Zoraster v CIT, A1961 SC 107 ref)]. 

S 113 and art 228 Constn are not co-extensive. Art 228 is confined to substantial 
question of law as to the interpretation of the Constn but the point of reference under 
*113 is much wider [Ranadeb v Land Acquisition Judge, A1971 C 368]. Where the 
validity of an enactment or regulation is challenged on grounds other than its oflfending 
the provisions of the Constitution, the case falls under s 113 but if its validity is attacked 
for offending the provisions of the Constitution the case falls under art 228 [P,enguine 
Textiles v AP State A1971 AP 339]. 

Proviso. The question as to the validity of the definition in an Act comes within 
the proviso [Ganga Pratap v Allahabad Bank Ld, 1958 SCR 1150: A1958 SC 293]. A 
reference on the question of validity of an Act could be made only if the court records 
its prima facie finding that the impugned Act is invalid [Marayi v Nallaya. AI958 M 
412]. A decision under s432 CrPC acquires a binding force in establishing a general 
principle otherwise the purpose of these provisions would be frustrated [Pub Pros v 
Krishnasami, A1957 AP 567]. A reference is incompetent if it raises the validity of 
any rule, bye-law or notification or order issued under any Act, Ordinance or Regulation 
[S V Basavalingappa, A197I Mys 355; Sher v Ghansiram^ A1954 Raj 233]. Where a 
section is not necessary for the disposal of the case in hand, a reference is incompetent. 
Also where the court does not express its opinion on the validity of the Act in question, 
the reference is not proper [Mumtajuddin v Fatima, A1953 Hyd 52 FB; Tikaram v 
Maheswari, AI959 A 659]. A person who has derived an advantage under a statute 
cannot be permitted to assert its invalidity when ultimately it has been decided against 
him under the statute [Venkata Subba v Rama Kr, A1958 AP 322]. 
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114. Review .—Subject as aforesaid, any person considering himself 
aggrieved— 

{a) by a decree or order from which an appeal is allowed by this Code, 
but from which no appeal has been preferred. 

{b) by a decree or order from which no appeal is allowed by this Code, or 
(c) by a decision on a reference from a Court of Small Causes, 

may apply for a review of judgment to the Court which passed the decree or 
made the order, and the Court may make such order thereon as it thinks fit. 

Notes. By virtue of s 117, s 114 applies to the High Court in the exercise of its 
appellate jurisdiction (subject to the conditions in Or 47). The words “appeal allowed 
by this Code ’ do not refer to the appeaLthe judgment in which is'sought to be reviewed. 
The requirement of els (a) and (/>) is that that prospective appeal is one which is allowed 
by the Code (but not preferred), or one which is not allowed by the Code \Jwala v Jwala 
Bank Ld. A196I A 381 FB (overruling Abhilakhi v Sadanand, A1931 A 244 FB)]. For 
detailed procedure, see Or 41 rr 1-9. “Decree or order from which an appeal is allowed” 
(ss 96. 104, Or 43 r I); Non-appealable order (s 104). 

115. Re visiem ^—The High Court may call for the record of any case which 
has been decided by any Court subordinate to such High Court and in which 
BO appeal lies thereto, and if such subordinate Court appears— 


V 


(a) to have exercised a jurisdiction not vested in it by law, or 
(h) to have failed to exercise a jurisdiction so vested, or 
(c) to have acted in the exercise of its jurisdiction illegally or with material 
irregularity, 

the High Court may make such order in the case as it thinks fit. 


Scope and Application. This section confers on the High Court the jurisdiction to 
revise orders passed by subordinate courts unless that jurisdiction is clearly barred by a 
special law or an appeal lies therefrom \Khonna v Dillon, A1964 SC 497; Vareed v 
Mary, A1969 K 103 FB]. (C/ s 25 Prov S C C Act; s 53 Dekhan A R Act; s439 Cr P Code 
and Art 227 of the Constitution). The powers of a rcvisional authority unless otherwise 
stated in the governing statute are co-extensive with those of the original authority [Jos^sh 
V S, AI968 C 528; Prabhakar v Union, A1970 B 285]. 

The rcvisional powers of the High Court cannot be invoked unless the following 
conditions exist: — 


(/) There must be a cas\e decided by a Court; 

(2) The court deciding the case must be subordinate to the High Court, and 
(i) No appeal must lie (to the High Court) against the decision; and 
(4) In deciding the case, the subordinate court must appear to have— 

(a) exercised a jurisdiction not vested in it by law, or 
(h) failed to exercise a jurisdiction vested in it by law, or 

(c) acted in the exercise of its jurisdiction illegally or with materiol irresnlarity. 
The word ‘and’ was placed before the word ‘if in the first para of the section by 
the Code of 1908. The result appears to be that the portion of the section preceding 
the word ‘and* [see els (/), (2), (i) above] states the conditions which enable the High 
Court to call tor the record. When these conditions are satisfied {viz a case decided by a 
court subordinate to it and in which no appeal lies) the jurisdiction to call for record 
is absolute. The succeeding portion [see els («), (/>), (c) above] prescribes the limits within 
which the rcvisional powers can be exercised and the High Court has no power to interfere 
except in three cases. 


In a case not falling within sII5. the High Court could interfere under sl07 Govt 
of India Act, I915. S 115 is not exhaustive [Annie Besant v Adv-GenI, 43 M 146 PC; 

Zemindarini v Ryots, 56 M 579 FB; Gonesh v Asanand, AI933 L 259; MaUdaUmnissa V 
Sewak, AI933 P 161]; The corresponding section 224 of G T Act 1935 did away with 
that power of judicial interference [Re Adiraju. A1938 M 634; Dattatraya v Regr C S, 
n & Co V Mun Com, A1939 B 471— contra: Kavasji v Rustomji, 

. .Tt]’ r Constitution has restored the power which was taken away 

by s224 ibid [Abdul Rahim v Abdul Jabbar, A1950 C 379] and made it wider by giving 
the power of superintendence over courts as well as “tribunals”. Where there is difficulty 
m exercising rcvisional powers under sll5, resort may be had to Art 227 in proper 
cases V Domn. A1952 C 251; Bavalal v Jivanlal A195I Sau 31; Vrijkumar V 

AI954 Sau 7: Ramji v Kevarbai. AI954 Kutch 53; Kavi Venkata V Pettapall 

^ i^nshna, A1955 As 61; Mewar T Mills U V Girdhari , 

Ailll ^ 286; Waryatn v Aniarnath, 

A1954 SC 215]. Error on the face of the record though not jurisdictional error entiUing 
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revision under sll5 can be interfered under art 227 \Josc’phy v Ambico Indnstrks. A1969 
B 49 {Siirendra v Stephen Court, A1966 SC 1361 folld)]. When there are two modes of 
invoking jurisdiction of the High Court and one mode (s 115) has been chosen and exhausted 
it would not be proper and sound exercise of discretion to grant relief in the other mode 
(art 227) in respect of the same order of the subordinate court [Shankar v Krishnaji. 
A1970 SC 1]. The article confers power on High Courts to keep lower courts within 
limits of their legal jurisdiction and if their judgment proceeds on entirely wrong principles 
of law, it can be vacated [kdukta Bai v Suhrahmanyam, 1958, 2 And WR 56]. However 
wide art 227 may be than sll5, it is well established that the High Court cannot assume 
appellate powers to correct every mistake of law [Satyanarayan v Mallikarjun, I960, 1 

SCR 890: AI960 SC 137; see notes to Art 111 in the App]. 

S 115 is not exhaustive and. it has been observed that the jurisdiction which the High 

Court had to issue the writ of certiorari is not circumscribed by s 115. Both the jurisdictions 
could be exercised side by side as alternative remedies [Juggihl v Collr, A1946 B 280, 300; 
see Midjee Sicka & Co v Mun Com, sup]. Powers to issue writs of certiorari, quo 
warranto &c have now been expressly provided in art 226 of the Constitution. 

Where the High Court in revision holds that the decree passed by the lower court does 
not require interference, it can under art 226 pass another order that the decree should 
be set aside [Srikishan v Gandhi, A1963 A 532]. Where a rule is issued on a particular 
ground and it is found that it could succeed on some other ground, the court is not barred 
in granting relief on that ground \Afahananda & Co v Umachaiaii, 68 CWN 179]. 

The revisional power has not been affected by s28 Bombay Rents Control Act, 57 of 
1947 [Kavasji v Rustomji. A1949 B 42]. or Bombay Mamlatdar’s Courts Act, 1906 [Sanjay 

V Shankareppa, A1971 B 302]. As to distinction between appellate and revisional jurisdiction, 
see Rashmoni v Ganoda, 19 CWN 84; Kailash v Bissonath, 1 CWN 67; Shiva v Joma, 
1 B 341. The High Court can pass an order for temporary injunction in its revisional 
side [Timmalai <Slc v Chmgama, A1947 M 390]. In view of cl 21 of the Letters Patent, 
the High Court as appellate or revisional authority has no jurisdiction to issue an 
injunction apart from Or 39. So it has no power to grant an injunction staying the 
execution ot a decree in a mofussil court, pending revision petition [Karuppaya v 

Ponnuswami, A1933 M 300; see notes to Or 39 rl]. 

Revisional power can be expressly or impliedly ousted by the provisions of a statute 
making a decision final, eg under s39-B and s43 Bengal Municipal Act [Jahnabi v 
Basudeb 54 CWN 626]. But the use of the word “final” does not necessarily take away 
revisional power as “final” means not appealable but open to revision or review [Kakku 

V Chintlacharva, 47 M 369 FB; / H M Assn v Kanai, 54 CVW 389; Rajam v Damodaran, 
A1950 M 730J. When under a statute a decision is “final”, it is so in the same way 
as Small Cause Court decision. So irregular exercise of jurisdiction in determining 
court-fee under s 12, C F Act is revisable [Subodh v Sri Sri, A1949 C 659; see Rajam v 
Damodaran, sup'\. Revision lies against an appeal to the Small Cause court from decision 
under Payment of Wages Act [Jogendra v Chandreshwar, 55 CWN 48]. 

The procedure followed by the High Court in regard to appeals would be attracted 
in revision and therefore Or 41 r 33 would apply [Great H Co Ld v S Md Samiullah <&.c, 


A1959 M 367]. ^ ^ * u i 

As rules relating to abatement do not apply to revision, the High Court has a larger 
discretion When legal representatives of a deceased party to revision are not impleaded 
in time the abatement can be set aside [Maddidati v Rahiman, Ai949 M 199; see Bhajju 
V Bechay A1950 A 665] If substitution application is not made within reasonable time, 
proceeding will abate [Ramlall v Ajodhia, A1952 A 446]. As to whether Or 22 applies 
to revision petitions see Or 22 r 3 notes. 


The revisional powers of the Jammu & Kashmir High Court are wider in as much 
as in slI5 there, there is an additional cl (d) giving power to interfere in cases where the 
subordinate courts appear to have caused failure of justice [Lakshmi Dayal v Pushpa, 
A1958 T * K 27- Krishan v S Pal, AI968 J & K 32]. The power under s 20 Kerala 
Buildings (Lease and Rent Control) Act. 1965 \E V Malhal v Sub-judge. A1970 SC 337] 
and power under s 34 Tripura (Courts) Order [Ashoka Construction Co v Union, A1969 

Tri 19J are wider than the power under sll5. 

Under s 53 Dekhan A R Act the District Judge can in revision interfere with findings 
of fact which are clearly wrong and High Court will not interfere under s 115 [Rayachand 

V Sultan. 18 B 347; Kondiba v Dagdu. A1949 B 366]. ... ,. .. 

If two distinct matters are dealt with by one order two seperate revision applications 

should be filed [Mahabir v Narmedeshwar. A1967 P 326]. 


IKstinction Between Appeal & Revision. See ante p 201. 


Jurisdiction. See notes to s 21 ante p 70. 
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Merger of Revisional Order With That of an Inferior Authority. See 

or order appealed against in the appellate order”, s 96 ante p 201. 

Limits of Revisional Power. S 115 "applies to jurisdiction alone, the irregular 
exercise or non-exercise of it or the illegal assumption of it. The section is not directed 
against conclusions of law or fact in which the question of jurisdiction is not involved” 

^ Balakrishna v Vasudeva. 22 CWN 50 PC: 40 M 793]. Illegal exercise or non-exercise 
or illegal assumption of jurisdiction—Distinction \Ram Iqbal v Tahssari, 53 A 75 FB; 
Md Yakub v Serajul. AI949 A 774]. Meaning of “jurisdiction"—Distinction between 
jurisdiction to try and determine a matter and erroneous action of court in exercise of 
that jurisdiction [Mohiganj &c v Behari, 41 CWN 406; Dehidas v Nilkanth, A1936 N 157], 
Assumption of jurisdiction by erroneous decision of jurisdictional facts questioned in 
revision \Bikarama v S, A1970 A 344 FB (Japodish v Ganga. A1959 SC 492 folld—cased 
discussed)]. 

If an authority haft jurisdiction to deal with a matter, it cannot refuse to exercise 
it and direct a party to establish his claim in the ordinary civil court. If it does, the 
High Court will interfere \Kastim Ld v Salivateswaran, A1958 SC 507: 1958 SCJ 844]. 

It is settled law that when a court has jurisdiction to decide a question, it has 
juridiction to decide it rightly or wrongly both in fact and law. The mere fact that its 
decision is erroneous in law docs not amount to illegal or irregular exercise of jurisdiction 
\Jttyavira v Varkey. A1964 SC 907: Rama v Sundaresa. A1966 SC 1431: Amir Hasan V 
Sheo Baksh, 11 C 6 PC; Jovchnnd v Kamalaksho. 76 TA 131: A1949 PC 239: Ralyaram 
&c V KaUtram, A1950 C 149: Badom v Dinu. 8 A 111: Md Yusuf v Abdul. 16 C 749 
PC: Kali v Sarat, 30 C 397: Madhuh v Sham. 3 C 243: Teja Singh v Union, A195S 
A 666: Jai Hirji v Hamid. A1956 B 323: Babulal v JuqoI. A1954 N 254; Harihar v Gopah 
AI935 P 385]. eg a wrong decision on a question of limitation \Sunder v Doru, 20 A 78} 
Benod v Ram. 16 CWN 1015: Ramaswami v Meyyappan, A1939 M 740] or res judicata 
fZamindnr v Sivaram, A1933 M 231]. To involve a matter of jurisdiction within sll3 
it is not enough that the decision is merely erroneous fin law or fact) or suspension oil 
jurisdiction \Bikarama v S. supji, but there must be material defects of procedure or 
disregard of some rule of law in the manner of reaching that wrong decision. It must 
be sornething independent of the decision itself—an irregularity or illegality in the manner 
of arriving at it. not in the conclusion reached {‘N'orayan v Seshrao, A1948 N 258. 263 
post (approved in Keshardeo v Radhakishen, 1953 'SCR 136: A1953 SC 23): see Venkatagiri 
V H R E Board. 53 CWN 458 PC post'\. If bv an erroneous decision on a question of 
fact or law touching its iurisdiction. eg on a preliminary fact upon the existence of which 
its jurisdiction depends (in this case the existence of relation of landlord and cultivating 
tenant) the subordinate court assumes a jurisdiction not vested in it by law or fails to 
exercise a jurisdiction so vested, its decision is not final and revisablc \Rama v Sundaresa. 
A1966 SC 1431]. 

The material word in cl (c) is “acted” and so it will apply when the court “acts” 

illegally or with material irregularity in exercising jurisdiction. It cannot apply when 

the court merely comes to a wrong decision of fact or law. eg a wrong conclusion arrived 
at in interpreting a section of law. The word “acted" limits the clause to that class 
ot cases where the court having iurisdiction violates anv rule of law or procedure 
prescribing the mode in which the iurisdiction is to be exercised fAbdul Maiid v DaJeep. 
A1949 A 744: 1949 AU 216]. 

While error ot law is no ground, error of law which amounts to usurpation of 

authority in the act done comes within sll5 \Hindlcv v Jov. 24 CWN 288]. There 

must be a limit to the principle that a court has jurisdiction to decide wrongly as well 

as rightly. For instance, the court is not Precluded from interfering when a iudee has 

given the litigant the benefit of a contract to which he was not a party {Jogendra V 

Purshottam. 41 CWN 601]. f ^ 


bv separate suit or 
Razaur v Rahman. 
Kulsum. 12 CWN 
Indu V Harl. 58 C 
N 183]. See post* 


High Court will not interfere so lone as there is other remedv 
anneal iGui^e v .fnisrai. 15 A 405: Gokol v Lilaram A1929 L 175: 

circnm-itancc^ arc exceptional Wmnliil v 
16: Gxnbalo v Privanath, 65 IF* 476: Imam v Faral A1926 T 612' 

'' <'WN 739: PraMad v Dmdat. A195I 

p244: Power Not F.xcrcUahle When anv Other Remedv h Open" 

When a court has jurisdiction, whether an order is expedient or not is no ground of 

.nterference ffn re Nawnl 34 A 3931. When it is a Question of the exercise of the 

discrcfionaiw powers of the lower court, the Hieh Court will not interfere exceot in 

A193S M 979: Binraj v Ram, At94i P 408; 
^ ^ Power is discretionary'’1- 

itrror r T1 • • Jurisdiction niegaHy Or With Material 

. ‘ * Wrong Decision" &cl. Expressions like 'error of law’, 

wrong dcciston &c arc commonly to be found, but they require careful consideration. 
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As pointed out earlier (anie p 238), when a court has jurisdiction over a matter, ie 
authority to decide it, the mere fact that in dealing with it the court has taken a view 
which to the revising court appears to be erroneous or wrong (whether in law or fact) 
is no ground for interference in revision. But error of law may also involve a question 
of jurisdiction in several ways, eg (I) When a court passes an order purporting to act 
under any law or section which is clearly inapplicable. Here the erroneous belief in 
applicability of the law leads to assumption of jurisdiction where there is none. (2) Or, 
the court may refuse to pass an order under any provision of law clearly applicable to 
the case under the erroneous belief that it is not applicable. It is a case of error of 
law causing refusal or failure to exercisie jurisdiction where it exists.(i) Or, there may be 
error, or irregularity of procedure, or disregard of some rule of law in the manner of 
arriving at a decision (not in the conclusion itself), although the court is possessed of 
jurisdiction. Here the court having jurisdiction violates a rule of law or procedure when 
exercising it. It is a case of illegal or irregular exercise of jurisdiction covered by cl (c). 
All such errors resulting from assumption of jurisdiction or non-exercise^ of jurisdiction, 
or illegal or irregular exercise of jurisdiction are subject to revision. 

The observations of Bose J, in his reference in Narayan v Seshrao, A1948 N 258, 
263 that “the words ‘illegally’ and ‘material irregularity’ do not cover either errors of 
tact or of law. Ihey do not refer to the decision arrived at but to the manner in which 
it is reached. The errors contemplated relate to material defects of procedure and not 
to errors of either of law or fact after the formalities which the law prescribes have been 
duly complied both in letter and spirit”, had the approval of the Supreme Court in 
Keshardeo v Radhakishen, 1953 SCR 136: A1953 SC 23 and DLF Housing &c v Sarup, 
AI971 SC 2324. With regard to cl (c) whether the subordinate court has acted illegally 
or with material irregularity in the exercise of jurisdiction, the powers of High Court 
are much restricted. It cannot interfere even if the subordinate court has taken a wrong, 
may be perverse, view of law or facts. What is necessary is that the erroneous decision 
must partain to the exercise of jurisdiction, ie to a procedure and the error must amount 
to an illegality or a material irregularity \Basra v Peary Lai. A1960 A 590]. Under (c) 
the court does have jurisdiction, but in exercising it, it acts illegally or with material 
irregularity. "Acting illegally” means acting in breach of some provision of law and “acting 
with matterial irregularity” means by committing some error of procedure [Narshiprasad v 
Vidutray, A]954 Sau 66J. When there is no decision on material point the order is 
vitiated by material irregularity of procedure \_Sridhar v Babulal. 1961 ALJ 631]. When 
the court below does not consider what it ought to have considered and decides something 
that It is not called uoon to decide, there is illegal or irregular exercise of jurisdiction 
[Br India Corpn v Shanti, A1935 A 310]. When lower court exercises its inherent powers 
under sl5l the court of revision is to see whether inherent powers were exercised in 
any of the’manners prescribed under sllf—High Court cannot independently invoke its 
powers under s 15^1 as if there was no original order l^GoIakbeahri v Siu, A1966 Or 58]. 

The words “acted illegally” do not merely imply an error of procedure. They indicate 
gross and nalpable errors resulting in grave injustice [Jagannath v Satish, 51 C 690; see 
Jogesh V Romani, A1926 C 5301. In a suit by a landlord against tenant for possession, 
arrears of rent and mesne profits the court in giving direction in decree to landlord to 
render account of overpayment to him acts illegally and with material irregularity 

\Maganlal w Chandrokant. A1969 SC 37]. 

Courts act with material irregularitv—(i> if it shuts its eyes to a proposition of law or 
to an important fact in evidence; (lO if it saddles the wrong party with a burden of proof; 
CirO if it decides an appeal on a point of fact not raised at all before the court from 
which the appeal is brought. It is also a material irregularity to decide an appeal on a 
point of law waived by a party and which is not one of which the court is bound to 
take cognizance irrespective of the parties [Bhawani v Ganga,^ A1941 R 244]. *- 

Some instances of illegal or irregular exercise of jurisdiction may be given: Passing 
and order under s]51 which the court has no power to make [Phulchand v Naurangt, 
A1937 P 647]* Deciding a matter without reference to a section of the Act which is 
applicable or the existing law [Raghubir v Mulchand, A1937 A 598 FB; Raghunandan 
V Sukhlal A1952 P 258; Khun v Mahabir. A1948 A 261 FB; see however Barrow v 
State, A1958 A 154]; Ignoring the plain terms of s4 Limitation Act {Veerappa v Iraiappa, 
A1938 B 209], or Wong view of limitation under misconception of law \Basantilata v 
Amar, A1950 C 411]; or extending limitation not allowed by law \Madharam v Tupoo, 
A193i C 319j; or erroneous finding as to sufficiency of cause under s 5 Limitation Act 
after accepting facts alleged \Balmukimd v Bhagwati^ A1969 A 210]. Dismissal of objection 
under Or 21 r58 proviso without any evidence in support [Agrawal Pathsala v Karimbux. 
A1969 A 139]. Ordering inspection of documents ignoring provisions of Or 11 rrI8,20 
[Chunilal v Dharamshi. A1969 C 213]. Erroneous belief that application is not entertain- 
ablo in view of Prov 2 to Or 21 r90 ISarwan v Man, A1939 L 222]; Not making rateable 
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distribution by wrongly holding that s 73 does not apply [Ramanath v Domodar» A1950 
Or 230); Erroneous order excluding evidence under s23 Evidence Act [Kovt Venkata v 
Petiapalli. 1955 And VVR 87J; Finding not based on documentary evidence having a 
very important and direct bearing on the decision \Probir v A David Ld. A1957 As 120]; 
error in deciding whether document is admissible in evidence or not [Poonamchand v 
Bastiram. A1969 Raj 313]. Admission of additional evidence in contravention of Or 41 
r27 [Banarsi v RuUa, 42 PLR 261]; Omitting to consider a material on record having a 
bearing on the question to be decided or failing to apply mind to or to record a finding 
on a crucial apsect of the case which cannot be ignored in the determination of the 
controversy [Shambhu v Basdeo. A1970 A 525 FB]; Granting temporary injunction without 
considering whether the plaintiff has a prima facie case [Mathew \ P O Koshy, A1966 
Mys 74J or important question of law, viz balance of convenience and irreparable loss to 
plaintiff not compensable by damages [Sankara v Inez, A1971 K 27] or by excluding 
consideration of the documents produced and relied on by a party [Vcllakutty v 
Karthyayani. A1968 K 179; (Abdul Qadeer v Mim Board, A1955 A 414 folld)]. 
Allowing an appeal against an order setting aside an c.v parUc decree although no appeal 
lies \Asrah v Manuhar, A1954 As 168]; Refusing to entertain an application under Or 
21 r90 on the ground that it is barred by the proviso, where on proper construction no 
such bar exists [Kisati v Deoroo, A1954 N 240]; Coming to a decision without going 
through the evidence bearing on the point [Jialal v Mohan. A1960 J & K 22] or on total 
absence of legal evidence [Bhagavathi v Subramaniam, A1969 M 317]. 

Wrong view of law as regards the scope and object of Or 21 r88 [Munna v Gopi, 
A1940 N 337]; Granting of review in the absence of sufficient reason under Or 47 rl 
[Venkayya v Siirjya. A1940 M 203]; Allowing withdrawal of suit although there is no 
ground under Or 23 rl [Ram v Babu, A1940 B 121 FB; Jadambal V Sundrammal, A1943 
M lOU; Abdul V Md, A1947 M 59]; Setting aside an ex parte decree in defiance of the 
provisions of Or 9 r 13 [Radha v Abbas, A1931 A 294 FB]; Adoption of wrong proccduie 
in ascertaining mesne profits, eg asking defendant to lead evidence [Kallymih v Shewbux, 
A1950 C 87], or a fanciful method in calculating it [Nandkumar v Kitber, A1950 A 192]. 
Non-examination of serving officer of summons served by affixture and passing of cx 
parte order are vitiated by procedural irregularity entitling interference in revision 
[Ellappa V Arumuga. A1967 M 51. 

Ignoring a reported ruling or failure to grasp its essentials [V Po v Dqw» A1941 
R 22J; Failure to consider an important question of fact with the result that the court 


had given a decision which it otherwise would clearly not have given [Ayaram v Sukhdev$ 
A1942 S 57; Amolak v Dhondiba, A1933 N 188]; Granting leave to withdraw suit in 
the absence of formal defect or other sufficient grounds [Sukhain V Liquidator^ A1944 
N 183]: Wrong application of law with consequent denial of justice [Sttkhia v Kirpa, 
A1945 A 348] For other instances, see post, p250: ‘‘Orders Subject to revision^ 

Errors apparent on the face of proceedings are treated as errors of jurisdiction for 
the purpose of a writ of certiorari [Krishnaswamy v Mohan, A1949 M 535]. If a dis¬ 
cretionary power (eg refusal of injunction) is arbitrarily exercised, it is a failure to 
exercise jurisdiction [Rr/m Kishen v Jarnuna, A1951 P 469] or a material irregularity 
in its exercise rBt'v/.v v Rambehari, A1951 A 81]. Where court's jurisdiction to entertain 
a suit depends upon the character of the land in dispute and where it erroneously assumes 
jurisdiction to decide the dispute, the High Court can interfere [Periannan v Airabadeswarar, 
AI952 M 323 FB; Narayudu v Venkatoramana. A1950 M 158]. 

Every error of law is not revisable under the section f/lj/in/av/i V Fookhand^ 46 
eWN 838; Krishna v KapUdas, A1942. P 251; Ramaswami v Aleyyappan, A1939 M 740]; 
eg. misconstruction of section [Birendra v Na^endra, 39 CWN 910]; Wrong decision on 
a question of limitation [Mithal v Manek, A1941 B 271; Chandra V Rajani, 39 CWN 534]. 
For other instances, see post p 189: “Orders Not Subject to Revision^ 

The question whether an arbitrator has been guilty of misconduct relates to a 


jurisdictional fact—distinction between jurisdiction to dispose of the suit and jurisdiction 
to decide matter refherred to arbitrator pointed out [Shambhu v Basdeo, A1970 A 525 


FB fner majority)]. 


Same: Error of Law Erroneous Decision Must “Involve'* or **Alfeci** 


a Question of Jurisdiction in Some Way. A very large number of cases has 
clustered round s. 115 but it cannot be said that all of them accord with the fundamental 


principle in sll5 and some cases spread more obscurity than light. In several cases it 


was even held that the High Court could interfere whenever it was a opinion that a 
decision was blatantly wrong or pcr\’erse. In view of the resulting confusion of cases the 
Judicial Committee felt constrained to observe [Joychand v Kamalaksha, a/i/e] that the 
correct principle has not always been applied by the High Courts. Besides the leading 
cases of Amir Ilassan and Balakrishna anU?, there have been two other important Privy 
Council decisions. However wrong or perverse a decision may be in law or fact, or 
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however profoundly it may differ from the conclusions of the subordinate court, the High 
Court has no power to interfere if it is satisfied on three matters : — 

“((?) that the order of the subordinate court is within its jurisdiction; {b) that the 
case IS one in which it ought to exercise jurisdiction; and (c) that in exercising jurisdiction 
the court has not acted illegally, i.e., in breach of some provision of law, or with 
material irregularity, i.e., by committing some error of procedure in the course of the 
trial which is material in that it may have affected the ultimate decision.” 

Applying these principles the order of the High Court, which had interfered in 
revision on the sole ground that a serious error of law in construing a will involved a 
misuse of jurisdiction, was set aside [Vcnkatagiri v H.R.E. Board, 76 IA 67 : 53 CWN 
458 : A1949, PC 156]. This decision emphasises once again that the words “acted illegally” 
in cl (c) do not certainly mean that a case is fit for revision merely because a point has 
been decided not in accordance with law, ie. wrongly decided, if the point does not 
involve any matter of jurisdiction; for it is firmly established that a court having jurisdic¬ 
tion has jurisdiction to decide rightly or wrongly {ante p 238). The “illegality” must 
therefore consist in this that a court though possessed of jurisdiction acts in breach of 
some provision of law or commits some error of procedure which materially affects the 
decision. 

S 115 empowers the High Court to satisfy itself on three matters : (a) that the order 
of the subordinate court is within its jurisdiction; (b) that the case is one in which the 
Court ought to exercise its jurisdiction; (c) that in exercising jurisdiction the court has not 
acted illegally, that is, in breach of some provisions of law or with material irregularity, 
that is by committing some error of procedure in the course of the trial which is material 
in that it may have affected the ultimate decision (per Sir John Beaumont in Venkatogiri v 
HRE Boards sup). Therefore, if an erroneous decision resulted in its exercising jurisdiction 
not vested in it by law or failing in exercising jurisdiction so vested or acting with 
material irregularity or illegality in the exercise of its jurisdiction, the case for exercise 
of powers of revision is made out [Jagadish v Ganga, A1959 SC 492]. Trial courft 
erroneously holding that s 4 of Bengal Regulation (5 of 1799) did not apply and that 
application was barred by limitation is refusal to exercise jurisdiction [Prativa v Rupendra, 

A1965 SC 540]. 

Venkatagiris case {ante) definitely declared against the view wrongly propounded in 
various cases that sll5 was “intended to authorise the High Courts to interfere and 
correct gross and palpable errors of subordinate courts, so as to prevent gross injustice 
in non-appealable cases” [see Mohunt v Khetter, 1 CWN 617; Golab v Kabintddin, 58 
C 11; Deoki v Raghavendra, A1939 P 430; Jogunennasa v Satish, 28 CWN 559; Indubala 
V Lakshmi, 38 CWN 1146 &c &c]. Even a gross and palpable error of law cannot be cor¬ 
rected in revision [Krishnadeb v Jokhilal. A1956, P 290]. There can be no interference in 
revision merely because a decision is erroneous in law or fact when there is no error 
pertaining to jurisdiction {Misrilal v Sadasiviah, A1965 SC 553; Bibhuti v S. A1967 C 29]. 
Erroneous construction placed upon a statute does not amount to exercising jurisdiction 
illegally or with material irregularity and hence there can be no interference in revision 
[Ratilal v Ranchhodhhai, A1966 SC 439]. Order of trial court that a promissory note 
was inadmissible in evidence by reason of insufficiency of stamp, although error of law, 
cannot be interfered in revision as no question of jurisdiction was involved [Prabhudas v 
Coparceners &.C, A1968 G236]. 

in another case the lower court holding that the loan was a commercial loan dismissed 
an application under the Bengal Money Lenders Act as the Act did not apply to such a 
loan; but in revision the High Court held that it was not a commercial loan. The Privy 
Council held that this interference was justified under cl {b) and that although a mere 
erroneous decision does not by itself justify interference, where the wrong decision (that 
it was commercial loan) results in the court’s exercising a jurisdiction not vested by law, 
or tailing to exercise a jurisdiction so vested (in the instant case under the Money 
Lenders Act), the case falls under cl (a) or cl {b) and cl (c) can be ignored \Joychond v 
Kamalaksha, 76 FA 131 ; 53 CWN 562 : A1949. PC 239; see Ganesh v Narain, 

A1958, P 486J. 

Tt is aporehended that unless prooerlv appreciated and restricted to its special circums¬ 
tances. Joychand's case may be availed of to give more elastic meaning to the exoression 
“affect” or “involve iurisdiction” and more irreconcilable decisions may follow. This case 
further declared that Baburam v MunnaJal, 49 A 594 (a case on a point of limitation) 
and Haribhikafi v Naro. 9 B 433 (a case on res judicata) were wrongly decided, but as 
there is no clear indication as to what particular questions of iurisdiction they involve, it 
will remain a matter of speculation. However, reading Joychand*s case as a direct authority 
for the proposition, it has been held in some cases that by a wrong decision upon a Question 
of limitation or nes judicata the court commits an illegality in the exercise of jurisdiction, 
for thereby it either fails to consider the case upon merits, or it considers upon its merits 
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a case when it ought not to have done so [Md. Khan v Md Salim, A195!, A 392; Dwarka v 
Union, 33 P 176: A1954, P 384; Mimshi V Chiranji, A1956, A 237; Chuhar v Raghbir, 
A1956, Pu 241: Rafiquan v Gopi, A1953, P 399; see also Manindra v Santi, AI951 C 518; 
Murari v Madan. A1952. Pu 265]. In an earlier Calcutta case this was pointed out not 
to be a correct reading of Joychand’s case [KaJly Nath v Shewram, A1950, C 87, 91]. It 
is very doubtful if it would be correct to suppose that by declaring the two cases to have 
been wrongly decided, the Privy Council intended to lay down roundly that whenever 
a court goes wrong (wrong in the view of the High Court) upon a question of res judicata 
or limitation it is an error or illegality involving a matter of jurisdiction and therefore 
revisable. Many earlier cases have held that a mere wrong decision on limitation [Sunder 

V Doru. 20 A 78; Caston v C, 22 A 270, 279; Nathuram v Kalyan, 26 A 522; Benode v 
Ram. 16 CWN 1015; Mahim v Mirza, 22 CU 564; Ramgopal v Jhoonjhoonwala, 39 
C473; Ramesh v Moomraj, 45 CLJ 24; Chandra v Rajani, 39 CWN 534, 536; Ramaswami 

V Meyappan. A1939, M 740; Mithal v Manek, A1941, B271], or res judicata [Amrita V 
Balkrishna, 11 B488; Zemindar v Sivaram^ A1933, M231] is a mere error of law and 
therefore no ground for revision. If in deciding a question of limitation or res judicata 
the court acts in violation or breach of any rule of law or procedure which materially 
affects the decision, it may amount to irregular exercise of jurisdiction [see Veerappa v 
Iratappa. A1938, B 209; Basantilata v Amar, A1950, C 411 and cases ante, p 239]; but 
it is difficult to see how a mere wrong decision on such a point of law can involve any 
question of jurisdiction. This reading of Joychand’s case would run counter to the oft- 
relied Privy Council case of Amir Hassan {ante p 238) that a court having competence 
to decide has jurisdiction to decide rightly or wrongly. “It is well settled that a court 
having jurisdiction over the subject matter of the suit and over the parties thereto though 
bound to decide right may decide wrong; and that even though it decided wrong it would 

not be doing something which it had no jurisdiction to do.As has often been said, 

courts have jurisdiction to decide right or to decide wrong and even though they decidd 
wrong, the decrees rendered by them cannot be treated as nullities” [Ittayira v Varkey, 
A1964 SC 907]. All the four Privy Council cases cited ante were referred to with 
approval in Keshordco v Radhakishan, 1953 SCR 136 : A1953, SC 23. 

The High Court cannot while exercising jurisdiction under sll5, correct errors of 
fact, however gross they may be, or even errors of law, unless the said erros have relation 
to the jurisdiction of the court to try the dispute itself. It is only in cases where the 
subordinate court has exercised a jurisdiction not vested in it by law. or has failed to 
exercise a jurisdiction so vested, or has acted in the exercise of its jurisdiction illegally 
or with material irrecularitv that t^e revisional jurisdiction of the High Court can bd 
properly invoked. Points of law may arise which are related to questions of jurisdiction. 
A plea of limitation or a plea of res judicata is a plea of law which concerns the jurisdiction 
of the court. A finding on these pleas in favour of the party raising them would oust 
the jurisdiction of the court, and so. an erroneous decision on those pleas can be said 
to be concerned with questions of jurisdiction falling within the purview of sll5. But 
an erroneous decision on a question of law having no relation to question of jurisdiction 
cannot be corrected by the High Court. TTiouch, the construction of a decree, like tha 
construction of a document of title, is a point of law. it has no relation to the iurisdiction 
of the court [Pandurang v Maruti, A1966 SC 153; Manindra Land die V Bhutnath, 
A1964 SC 1336: Abhasbitai v Gulamnabl A1964 SC 1341; DLF Housing dec V Sarup, 
A197I. SC 2324]. 

The proposition that an erroneous decision on a question of limitation involves the 
question of jurisdiction applies to cases in which the law definitely ousts the jurisdiction of 
the court to fry a certain dispute between the parties and not to cases in which there is 
no such ouster of jurisdiction, but where it is left to the court itself to determine certain 
matters as a result of which the court has to pass a certain order and may, if necessary, 
proceed to decide the dispute between the parties. The distinction between the two 
classes of cases is this. In one, the court decides a question of law pertaining to jurisdic- 
tion. By a wrong decision it clutches at jurisdiction or refuses to exercise jurisdiction. 
In the other it decides a quesion within its jurisdiction. In the present case the ouestion 
whether there was a sufficient cause (within Or 22, r9(-l)) was exclusively within its 

decide it rightly or wrongly [Manindra Land dec v BAu/narh. 

The High Court cannot interfere under sI15(u) or (h) in cases where the res judicata 

refers only to an issue but the High Court can interfere where the res judicata refers. tO 

the res judicata of the suit as a whole. In the former case the High Court can interfere 

only if the case falls under s 115(c) and whether or not it would amount to a material. 

irregularity wi^in cl (c) would depend on the facts of each case [Bai Chanchal V Bai 
Suraj, AI963 G 198]. 

Summary of Law in S. 115. In a border-line case it may not always be easy 
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to determine whether it comes clearly within sllS, but the principles to be applied in 
all cases are fairly well settled. The other requisites {viz, ‘case decided', ‘court sub¬ 
ordinate' and ‘no appeal lies to the High Court’) being found to exist, the following 
guiding principles are deducible from authoritative decisions although some of the decided 
cases may not be reconcilable : — 

(1) S116 applies to jurisdiction alone—(i) the exercise of jurisdiction not vested by 

law, ie, assumption or want of jurisdiction; (u) failure to exercise jurisdiction vested, ie, 
non-exercise of or refusal to exercise jurisdiction; (/ii) exercise of jurisdiction illegally or 
with material irregularity, ie. irregular exercise of jurisdiction [Balakrishna v Vasudeva, 
44 lA 261 : 22 CWN 50 : 40 M 793]. In short, the decision or order complained of 

must involve or affect the question of jurisdiction in some way. 

(2) It is firmly established that a court having jurisdiction (ie, authority to decide a 

question)^ has jurisdiction to dtecide it rightly or wrongly (both in law and fact); and 
so the High Court has no power to interfere merely because the decision is wrong, how¬ 
ever serious or inexcusable it may be. The words “acted.illegally or with material 

irregularity” do not therefore certainly mean that a case is within sll5 merely because 
it has not been decided according to law, if the point does not in any way involve any 
matter of jurisdiction [Amir Hassan v Sheo Baksh, 11 C6 PC; Venkatagiri v HRE Board, 

76 lA 67: A1949, PC 156; Joychand v Kamalaksha, 76 lA 131: A1949, PC 239. 

(3) The words “illegally” and “material irregularity” in cl (c) do not refer to the 
conclusion or finding itself arrived at, but to the manner in which the d^ision is reached. 
In other words if the court though clearly possessed of jurisdiction violates, disregards 
or overlooks any rule of law or procedure prescribing the mode in which the jurisdiction 
is to be exercised, it acts illegally or with material irregularity in the exercise of jurisdiction 
[Narayan v Sesh Rao, A1948, M 258, 263 approved in Kesherdeo v Radhakissen, 1953 
SCR 136 : A1953, SC 23; Venkatagiri v HRE Board, sup; Abdul Majid v Daleep, A1949, 
Sheokumar v Brijman^ A1959, A 463]. 

[Instances : Allowing withdrawal of a suit with liberty although the grounds stated 
in Or 23, r3 do not exist {Ram v Babu. A1940, B 121 FB), or granting a review in the 
absence of any reasons under Or 47, rl {Venkayya v. Surjya, A1940, M203); asking 
defendant to lead evidence when the burden lies on plaintiff {Kallynath v Shew Bux, 


Aiyso, C 87); &c, see ante, p 240]. 

(4) The section is not int,ended to correct gross and palpable or inexcusable errors 
of the subordinate courts. However perverse or bla^ntly wrong (m law or fact) a 
decision might be the High Court has no power to interfere unless the order involves 
or affects some question of jurisdiction. A mere wrong decision does not amount to 
iUegal or irregular exercise of jurisdiction [Venkatagiri v HRE Board; Amir Hassan v 
Sheo Baksh, sup; Enat Mondal v Baloram, 3 CWN 581, 583; Ralya Ram. <fec v Kalu 

Ram. A1950, C149; Sheokumar v Brijman, sup]. , ,. 

(5) The power of interference is entirely discretionary and if there has been illegality 

or material irregularity in the lower court’s exercise of jurisdiction, the High Courf 
will not interfere if the result has generally been to promote justice or if there is no 
grave injustice or hardship (post : ^'Exercise of Power is Discretionary )• _ 

(6) It is well established that the revisional power will not ordinarily be exercised 
so long as there is any other >effective remedy available. But the rule is not inflexible 
and in appropriate cases the High Court will interfere to avoid multiplicity of proceed¬ 
ings or to give speedy and complete relief even though there be another remedy (post, 
"fower Not Exercisable When Any Other Remedy is Open")- 

(7) Once the High Court’s jurisdiction to revise under s 115 is established, there is 
no limjj to the mode in which the power may be exercised. (See next heading). 

^' “May Make Such Order As It Thinks Fit”. Once the conditions in s 115 are 
satisfied and the High Court’s jurisdiction to interfere is established, the proceedings as a 
whole from start to finish can be scrutinised and any order necessary for doing justice 
may be passed. There is no limit to the mode in which the power is exercisable [Ro yam 
V Niadar A1941 A 2151. The High Court may finaUy dispose of the matter itself on 
menu [NaumZ v LvLon. 4 PU 195; Labh Singh v Qaim Din. A1931 L 748],^ or 
it may order a remand [Balaji v Visnu. A1936 N 140]. In a revision application against 
an ex parte decree and also rejection under Or 9 r 13, the ex parte decree could be set 
aside in revision IManicka v Krishna. A1949 M 396]. When an order is set aside on 
revision the court has power to set aside all consequential orders passed [CJiandram v 
Hukumchand, A1953 N 37] or to pass any proper order [/atindra v Knshnadham 56 
CWN 8581 Hieh Court while setting aside order in revision, can investigate whether 
order of trial court itself, was legal [Ouseph v Ammakutly. A1965 K 179], 

Exercise of Power is Discretionary. Where the lower court has exercised its 
discretion in a matter it cannot ordinarily be interfered with [Miisadilal v Union. A1955 
Hyd 61- Rain Bros. A1955 M 251; Ramaswami v Karumuthu. A1957 M 597; Phanmdra 
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V Pramatha, 55 C 748; Hasan AH v Lachman, 50 A 143; Suraj Pali v Ayira &c A1936 
A 686 FB]. Discretionary order can be interfered with only when the court has acted 
on wrong principles [Santosh v Bhai. A1955 Pu 47; Union v Natabar, A1956 Or 65* 
Swaminatha v Raja Md, 1958, 1 MLJ 402; Raghubir v Sital, A1935 A 740], or the High 
Court is satisfied that the order is not supported by any consideration of justice or bv 
any provision of law [S'ycff Sadeq v Nawab^ A1931 C 604: 34 CWN 578; Saherian v 
Gopal, 34 CWN 265; Lokenath v Abani, AI934 C 686 : 37 CWN 1093], or exercises its 
discretion capriciously [Bhaskar v Narandas, A1956 B 608]. Interference in revision is 
purely discretionary and even if the lower court has acted without jurisdiction or acted 
illegally in the exercise of jurisdiction, the High Court will not interfere unless grave injustice 
or hardship would result from failure to do so [Chettyar Firm v Banerjee, A1931 R 135 . 
Jogunnessa v Satish, 51 C 690; Sheikh v Dil}an, 36 CWN 869; AmanatuUa v Raghu 
A1930 P 279: hmaUji v Macleod, 31 B 138; Sher v Jitendra, 36 CWN 16; Sheokumar v 
Brijman, AI959 A 463] and except for the prevention of injustice [Sheo v Jawahir, AI942 
P 293; Ram v Sifaram. AI942 P 451; Sitaram V Kedarnath A1957 A 825; Bahadur v 
Gopal, A1964 Or 134J. High Court cannot interfere where there is no patent violation of 
any provision ot law in the exercise of discretion or any perversity manifested in the order 

S Mani v A Palanimuthu, AI967 M 16]. But when the exercise of discretion is 
vitiated by failure to bear in mind the principles on which the discretion should bd 
exercised and material grounds that could affect the exercise of discretion have been lost 
sight of. the High Court can properly interfere [Rangaswami v Gunnammal, A1966 M 
456]. The Supreme Court observed; “If the discretion has been exercised by the trial 
court reasonably and in a judicial manner, the fact that the appellate court would have 

taken a different view may not justify interference.; but if it appears to the appellate 

court that in exercising its discretion the trial court has acted unreasonably or capriciously 
or has ignored relevant facts and had adopted an unjudicial approach, then it would 
certainly be open to the appellate court—and in many cases it may be its duty—to interfere 
with the trial court’s exercise of discretion”. The above observations were made in 
respect of the power of court hearing an appeal against an order under s 34 Arbitration Act 
[Fnnters Ld v Joseph, A1960 SC 1156: 1960, 3 SCR 713]. Refusal to exercise discre. 

tionary power does not amount to confirmation of the order of the subordinate court 
\Chandu v Abdul. I.L.R. 1960 Ker, 1110]. 

I here will be no interference when the result of irregularity has been to promote 
substantial justice \Cooke v E Coal Co. 8 CWN 621, 624; Vensimal V Karachi D B, A1948 
S 116: Md Hussain v Bala, A194I N 261; H S Sidappa v takshmamma, A1965 Mys 313], 
or when a Prior illeeal order has been set aside by another illegal order \Chander v Lallu, 
A1947 A 3431. or when the conduct of applicant is not satisfactory \Doma v Gobordhan, 

A1952 C 3841. or unless dictates of substantial justice demand [Rajinder v C C Bank, A1965 
Pu 331]. 


Delay itsNf is no around for refusal to exercise jurisdiction ^Basuki v Satya. A1950 
P 4701. but if the delav is unexplained and long the court mav refuse to interfere [OHrgn 
V Shenrharan, 4 A 154: G 1 P Rh v Kum Behari. A1926 A 228]. 

Power Not Exercisable When Any Other Remedy is Open. The exercise of 

the rcvi^innal rower is mirclv discrefionarv (anfe\ It is an extraordinary power and it is 

well established that such rower will not ordinarily be exercised so long as there is anv 

other remedv nvaihMc either bv suit or anneal iGiiise v Jasra}, 15 A 405: Goka! V 

T/Mrrrm A1929 P l'^5: Rom v Narcndra. 49 CLT 81: Madhab v Sham. 3 C 243: Bhim V 

Pasunati A1941 P 385: Simhagiri v ZemindaHni. 

But u fnllowinc rateable distribution of assets)], 

ut rule IS not inflexible. Each case is to be considered on its merits rPmg? V 

Knhwan^ 393; v Kamal At947 N 87: Ka^hi v Ram. A1948 N 362; 

M 90: Dt Rd v Ramcndra. A1944 O 260: Man V Roshan, 

^ A1957 Hvd 4v 

aaainst order « ^ -^1^3 G 147], eg revision lies 

A 1957 f' 9 sr r« 7 xi ^ ^ although a suit can be brought \Tuhi V Suhal 

A195^C. 9. 56 CWN 39: PrahJod v Daulat, A 1951 N 183: Shamsuddin V Ahhas, A1971 

itvic(I'^cnssedl. When decree-holder’s suit under Or 21 r 63 is dismissed, no 
revision lies ana,nst ord^r under Or 21 r 58 ^D^shnnude v 1954. 1 MTJ 5011. 

^ exercised unless as a last resource for an ac<m’eved 

Z H Z. ^ ^ ^ 47 TC 190; 

not Th 4 R 595]. In order to determine whether anv other remedy lies 

h.deement h d "" d Z? Tuere fact that the iudoe’s 
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But the other remedy must be a certain and conclusive remedy allowed by law 
[Mg Ah V Mg Saung, A1938 R 360; Rangayya v N'agapatha^ A1946 M 176]. If the other 
remedy is a doubtful one, the High Court may interfere [Ghulam v Dwarka, 18 A 163, 
168]. In exceptional cases the High Court will interfere even though there is another 
remedy in order to avoid unnecessary hardship or multiplicity of proceeding or to give 
etticacious and complete relief [Vithiiingam v Kandaswanii, A1931 M 1; Vmatul v Kulsam, 
12 CWN 16; Debi v Ejaz, 28 A 72; Giribala v Preonath, 65 IC 476; Shiva v Joma, 7 
B 341 FB; Kulandai v Ramaswami, 51 M 664; Budliu v Bhagirathi, 40 A 216; Indra v 
Hari, 58 C 55; Raghu v Ram. 4 PU 94, 106; Lila v Mahange. 54 A 183 FB; Offi Rcc v 
Seshayya^ AI941 M 262]. When the powers of the executing court have been abused, 
the High Court will interfere although there is a remedy by suit [Bhagyalakshmi v Bappu, 
A1946 M 90]. 

The High Court will not in revision restore a wrong decree set aside in an incompetent 
appeal, if the defendants had they not appealed would have obtained relief under s25 
Prov see Act [Sudhangshu v Banamali, 49 CWN 711]. Where a party has allowed 
his remedy by appeal to lapse, he is not entitled to apply against an order refusing to 
review a judgment [Visvanathan v Varadacharyadii, AI944 M 377]. 

'Call for Record”. Though usually revisional power is exercised on the 
application of parties, the High Court can interfere sno motu and call for any record 
of its own motion [Mulhu v Narayanan, 51 M 672; Puran v Janki, 28 C 620; Baikuntha 
V Sitanath, 38 C 421; Bibi Marium v Suraj, A1936 P 591; China v Venkanraju, A1954 
M. 8b4J, or at the instance of a member of the public [Vrijkimvar v Kothari, A1954, 
Sau 7], or set aside an order on a reference by a District judge by letter without any 
application by a party [Velchand v Liston, 38 B 638]. A person other than a party can 
also bring an irregularity to the notice of the High Court [Wood v Samuel, A1943 N 333]. 


''■'^ny Case Decided”. The words “case decided” have been the subject of a very 
large number of decisions representing two groups. One taking the view that in the 
absence of any definition “the word (‘case’) should be understood in its broadest ^nd 
most ordinary sense, unless there were specific reasons for narrowing its meaning 
[Chatterpal v Rajaram, 7 A 661, 665 and similar cases]. In this view a ‘case’ includes 
a part of a case or an issue and so an interlocutory order comes within it. (As to 
interlocutory order see post). The other group represents the extreme view tht case 
means the whole suit and ‘case decided’ means the final adjudication of the dispute 

[Budhulal v Mewaram, 43 A 564 FB and similar cases]. 

ITie meaning of the expression ‘case’ was fully considered and it was held that it 

being of comprehensive import, it includes civil proceedings other than suits and is not 
restricted to the entirely of proceedings in a civil court To interpret case as an entire 
proceeding and not a part of a proceeding would be to restrict the exercise of the 
supervisory jurisdiction of the High Court resulting in the perpretation of gross injustice 
to an aggrieved litigant. In the view that ‘case’ includes a part of a case there is no 
escape from the conclusion that revisional jurisdiction may be exercised irrespective of 
the question whether an appeal lies from the ultimate order or decree pased in the suit 
[Khanna v Dillon A1964 SC 497 (Buddhidal v Mewaram, sup oyerruled)]. But eye^ 
order in the suit cannot be regarded as a case decided. A ‘case may be said to be decided, 
if the court adjudicates for the purposes of the suit some right or obligation of the parties 
in controversy an this case by ordering that a properly be put to a witness 

who was being cross-examined no case was decided) [Baldevdas v Filmistan <&c, A1970 
SC 406]. The word ‘case’ is more comprehensive than ‘suit’ and an parte proceeding 
under the Religious Endowment Act was held to be a case [Balaknshna v Vasudeva. AAr 
lA 261: 40 M 793]. The word ‘case’ is of wide import and may well cover a finding 

on an issue \_Snnivasa V Kaliaparumal, AI966 M 321]. 

A complete and exhaustive definition of “case” is not possible. It is something 

wider than “suit”. At the same time it is not so wide as to include eve^ order passed 

during the trial of a suit or proceeding. It cannot be a case unless it is something 
separate and in a sense independent from the suit under hearing, le a proceeding which 
can be considered separate and distinct and is finally disposed of by an order which 
terminates it, although the. suit has not in one sense been completely disposed of [G«pW 
* Co V Kriparam. A1934 A 620: 57 A 17; A,aibul v C/i.ro,i;. A1951 A 564; see 
Dassomal v Kundanmal, A1946 S 36; Gur Devi v Md, A1943 L 65 FB; Sodhi y State, 
A1960 Pu 4071 A finding recorded on an issue is not a case decided [Md Ishaq v 
Abdul Maiid A1954 A 455]. An order of appellate court which is a separate proceeding 
with a separ’ate record may constitute a “case decided”. Thus, where an appellare court 
sets aside an order returning a plaint and ^^ands its order is open to revision [Mata Pd 
V Ram Adhar A1952 A 535 FB; Hem Singh v Moti Singh. A1955 Raj 127]. Older on 
review application is a ‘case decided’ [Ram Sahai V Bhagwan, 1950 All 18]. Acceptance 
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or rejection of a bid under Or 21 r 84 is a case decided [Poongavana v Muthurama, A1953 

M 762]. So also the impounding of a document under s 33 Stamp Act iRan^araiu x, 
Kamssatu A1953 M 6981. v 

An order setting aside an award [Shambhu v Basdeo, A1970 A 525 FB—cases 
discussed] or refusal to vacate order of reference to arbitration [Jawahar v Jagdish 
A1951 A 335] is a ‘case decided’. Revision lies against an order dismissing an appliMtioii 
to file an award [Sham}i v Sefton & Co, A1954 Pu 190]. Order of rejection under s3 
Limitation Act is ‘case decided ’ iHafiz Ud v Shajat, A1951 A 614]. Determination of 
preliminary issues under Or 14 r 2 is not case decided [Malkhan v Mahar, A1955 A 307] 
Order under s 10 is a case decided [Ramrichpal v Dayanand, AI955 A 309 FB]. Decision 
on an issue whether an appeal lies is a case decided [Ashalata v Viz, A1956 C 3111 
Opinion under sl3 Arbitration Act is not a case decided [Union v Ramsukh 
A1959 Pu 61]. 


Ketusal to add a party on his own application is a ‘case decided’, but not when die 
application was made by one of the parties to the suit [Puttu v Hem A1944 O 116] 
Where both X and Y are brought upon the record without deciding who is the proper 
legal representative, it is ‘case decided’ [Ambika v Jasadamba, A1945 O 289]. Refusal 
to decide question of jurisdiction as a preliminary issue is not a ‘case decided’ [Dt Board 
V Ramendra, A1943 O 147]. Order granting or rejecting an application for leave to sue 
as a pauper is a ‘case decided’ [Ramzan v Satui, A1948 A 244 FB; Orde v Deacon, 
o ^ District Judge fixing remuneration of an auditor under Guardian 

& Wards Act is a ‘case decided’ [Vishnu v Bhagbhari, A1949 A 117]. Deciding an issue 
which throws out a portion of a claim is a ‘case decied’ [Bishambhar v Girdhar, A1953 
A 158]. Decision in a controversy in regard to right or obligation in relation to inspection 
of documents [Chunilal v Dharamshi, A1969 G 213] or a decision on admissibUity of 
docurnent which constitutes the foundation of some right or obligation in controverey 
[Prabhudas v Coparceners &c, A1968 G 236] is a ‘case decided’. Allowing or refusing 
questions to be put would not amount to a ‘case decided’. So also admitting or refusing 
a document v Sha Virji, A1963 G 241]. Refusal by civil court to summ^ 

deponent of affidavit for cross-examination in reference under s 146(7) CrPC is ‘case 
decided’ [Kailash v Amar^ A1969 A 82]. 

Decision on sufficiency or insufficiency of court-fee paid is not a case decided 
[Kanhaia Lai v Ram. AI957 A 330; Abdul Ghani v Vishunath, A1957 A 337; 
L^minarayana w Rammrup. A1957 MP 173], Order directing payment of additional 
ourt tee on Plaint is case decided’ \Krishan v Parmeshri. A1967 Pu 389 FB], Order 

decided [Raiappa v Andalammal. A1957 
M Z3t)|. Plaintiffs objection against the award and terminating with order of the court 

siting It aside is not a case decided [Vishwamilra v Girdhari, AI958 A 6831. Setting 

A iQ%“ ground of fraud is a case decided [Laraiti v Sia Ram 

decided I striking out the written statement is not a case 

nr. f . i'Mmraa. 1957 All WR 73], Return of plaint by S C Court for 

presentation to another court is a case decided [Po/;ia Miincpt Corpn v Brijraj. A1958 P 22]. 

CoiiJr^n^r^M”? ^ “"y decided’ (ant.»,p 245) and the High 

Court ^n call tor the record of any case”. The word ‘case’ is of wider import than 

Courts are not unanimous but the majority view 
^ r include an interlocutory order (although it can 

'.h ‘'■«‘=o''d ot any case’ indudd 

r 1 c ® interlocutory order [Dliapi v Ram. 14 C 768; 

H7 RafariT'R ^ V A .’oof '' ’’ V Kunia. 14 CWN 

V A19^i"m“ 547 C / ^ ^^0: JCfr/iori v Sudhamoyec, A1952 C 353; Chandrammo 

V B/iog«.n„, 30 CWN 907; Karla v Tirukkaivelu. A1925 
85, Srikrishna v Chandook, 32 M 334; Janardhanan v Verehese A1925 M 707* 

A1930 M M„„ -v 0,„Tm 92, pZt smI”' JfJSi 

V R Iw” t PLJ 195; Sldva v Jama. 7 B 341 FB; Secy of S 

AI946 S 361* Juni/er 7 ^*932 B 81; Dassomal, v Kundanmal 

V ii/r w a ^ 2; Md Chootoo v Abdul A1933 R 49; 

Biiddhii V Mewa 43 A si ;4 ttd 'r ''“'nation decided ordering additional court-fee); 

V Ram A^srA 374 - t '' A'928 A 91 (see however Kiehan 

Jawahar v Jagdhh Ai 95 I^T^'iT 5 A1950 A 205 (issue of jurisdiction decided); 

suit): Khiidahlx'V Panjo^ Kxm from proceeding with a cognate 

Court bv hnlfii'na ihJ Lt* * ^ question has been concluded by Supreme 

decision itself is not is maintainable apinst interlocutory orders where the 

A1964 SC 497 overi^inc Budd? 1 7 directly or indirectly fR'/wn/ifl v />i7/oii. 

Aiyo4 bc 497 overruling Buddhulal v Mewaram, A1921 A 1 FB and Sivar^p/wroih V 
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Gopinath, A1953 Raj 137 FB; se® ante p 245]. Wher® issues involving question of 

jurisdiction are decided but no decree has been drawn up, revision would he [A V 

Ibrhamin v Mandepanda, A1971 Mys 298 {Khanna v Dillon, sup iolld)^ 

Only such orders are revisable as are not open to appeal and are separate irom the 

principal controversy or such orders as terminate the suit itself [MoIuqu v M, A1954 
Hyd 66 ]. 

Thus the High Court can set aside an order framing additional issues [Saraju v 
Mohini 28 CWN 991], or an order amending or refusing amendment of plaint or written 
statement [Narayan v Seshrao. A1948 N 258 FB; Shyam v Bhukan. 1947 AU 666 ; 
Lokemth V Abani. 37 CWN 1093; Karia v Tirukkaivelu sup; Bern ^'”5 A 

651; Damodara v Sanjivan, A1955 Mys 141; Indubala y Lakshmi. 38 CWN 1146 Bihan 

V Sudama. A1938 P 209; Chandra v Babulal. A1949 Or 77; hlamla 

CWN 38; Govinda v Mary. A1971 Mys 75; Abdul Ralnm v Abdul Jabbar 54 CW 
445 (Art 227 of the Constitution also applies)— contra : Suraj v Pratinidhi Ame A 686J, 
or an order wrongly placing onus of proof [Bir v Raghubar. A1947 P 469; Rally Nath 

V Shewram, A1950 C 87], or an order rejecting an application under Or 26 r4 v 

Kuvarbai, A1954 Kutch 53], or an order under Or 22 r 5 [Kanailal v Paniiasaihi A\954 

C 588 J, or a striking out of the defence for failure to pay adjournment costs within the 

time fixed [Parasram v Noor Jahan. A1958 A 330]. The mteriocutory orders which can 

be revised should be orders from which no appeal lies to the High Court. They may be 

orders by the original court which are unappealable under s 104(7). or orders passed m 

appeal which are unappeable in view of s 104(2). 

Order passed before the commencement of proceeding is not an interlocutory order 

and is not liable to revision [Pathak v Renuka, AI959 C 613] No revision from inter¬ 
locutory order in execution after final order is passed v Ither 

In a revision from an interlocutory order, however, the^ High Cour j 

issues arising in the case even if the parties conceded, nor is such action 

s24 when it has not purported to withdraw and try the suit [Khushro v Guzder, A\910 

SC 1468]. 

Ss 476 & 476-B Cr. P. Code. Orders under ss 476. 476-B Cr P Code are reusable 
onlv under ^115 CPC and s439 CrPC has no application [7^ v Har Pd, 40 C 477 FB, 

E P Kumaravel v Shanmuga, A1940 M 465 FB; Salig ^ l^nde^r^s hTSc-^ 

'XK r'WTvJ 77 ^_roNTRA ’ rcvisablc under s439 CrPC and not under s 115 CPC 

" V 5, A.957 Pu 04 FB; v 

N 158; Vaiiram v Gobind. A1941 S 217; Dhup Marain ^ A1954 P 

V Jadunandan, A1968 P 100 FB overruling Deonandan v Ram. A1948 P 225 FB, po 

kept open in Kuldip v S, A1956 SC 391]. 

“.Poiirf Tmmpdiatelv Below” and ‘Court Subordinate^\ The words court imme- 

,1,5 The ..o exp™ have ho, »me —f 

Court hearing either a f ^"^dtatdy below the Division Bench which hears an 

appellate junsdiction ^ ^ clause of the Letters Patent [Ladli Pd v 

Gopal V Balkishen, A1932 L 121; Kishan, v Vithal A1956 N 276]. 

X c Hiffh Court”—is one over which the High Court hag 

^ court Subordrnate to Such High 

appellate junsdiction [BalKrv » Pnmarti A1960 AP 49]. The expression refers 

the authority of the agh Co^^^^^ ^ 37 ^. 

to terntonal jurisdiction of the High couri 1 ^ ^ 

Su^bordmate courts must mean j .J. j Tribunal acting as court under L A Act 

The following are ® ^"^^O^^Co^issioner appointed under Workmens’ Compensation 

manVill At951°M t&tMolanlal V Fine Knitting &c. A1960 B 387]; 
IMstrict Judge ^cti.^ as Electo Commism 

A1954, P 4o3J, " j Aio/:c P 510V Labour Court, prescribed authority 

[Sheoshankar v Act 1954 [Calcutta Chemical Co v Dipak, A1969 

^der Bihar Shop & EstablisMs AcL 1954 LCn'cnim 

P 371 (ArUmv f Act, 1965 \Vareed v Mary. A1969 

power under Kerala buildings (Lease « Controller by his designation 

K 103 FB]; Chief Judiinal ^ag.^ate appointed « Ren^ 

and not by name [Surindra v Dharam. A1971 j « /o rn 
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court of session exercising jurisdiction under sill Bombay Municipal Boroughs Act 1925 
[Chalsgaon &c v Multan Chand, A1956, B675J; District Court mentioned in the Payment 
of Wages Act IRamji v Dt Supdt. A1957. MB 155J; Authority under s20 Minimum 
Wages Act iHenson v Dy Com, A1958, As IJ. District Munsif exercising power under 
s22 A P Gram Panchayat Act but not exercising power under rule 49 under the Act 

[iiomaraju v Munsif, AI968 AP 22J; Arbitrator under Defence of India Act, 1959 and 
Bengal Rules Ibailaja v State. A1971 C 137]. 

it a statute or rule names a court as an “authority", the usual appeals and revisions 
lying to the High Court from that court will lie [Krishnan v Valliammal^ A1949, M 785* 
Kiran v Kalidas, A1943, C 247; Mimpal Corpn v Shakiir, A1926, R25 FB]. 

The High Court has power to interfere with the decision of the Presy SC Court 
under si 15 CP Code by way of revision [see s6 Presy SCC Act; Shew Pd v Ram, 41 
C 323j 333; Md Yusuf v Abdul Majid, A1938, C671; Haladhar v Chaitanya 3o C588‘ 
Budhu V Chatiu. 21 CWN 269; Sarai v Braja, 30 C986J. 

S I 15 can apply to courts mentioned in s 3 but not to courts which have been given 
exclusive jurisdiction by express provision or necessary implication {Sawotram v Vishnu 
AI950, N 14j. ’ 

The following are courts not subordinate Authority appointed under s 15 Pay¬ 
ment of Wages Act [Spring Mills Ltd, v Ambedkar, A1949. B 188; Sawatram &c v Vishnu. 
A1950, N 14; Mathur v E / Ry, AI950, A 80; Mewar TMills Ld v Bhilwara, A1957] 
Raj 115; Labangalata v Azizullah. AI958, Or 123; Union v Triloki A1961, Pu 154- 
Turabadi v Sarabji. AI944 N 288; Mathur v EIR, A1950 A 80' FB; Jogendra V 
Chandreswar. A195I C 29; Rameshwar v Jogendra. A1970 Or 76 (In this case it was how¬ 
ever held that appellate authority under s 17 of the Act is a court); State Transport v 
Satrughna. A1970 Or 121; Northern Rh v Satyandcr. A1964 Pu 242; Kuriakose v Thomas. 
1959 RLl 460— contra: [Vorks Manager v Hashrnat. A1946, L 316 FB; Hasan V Md 
Shamsuddin. A1951, P 140]: Rent Controller [Syed Hanifa v Md Khalifulla. A1970 
M 39; Pitman's v Lilaram. AI950 EP 181 FB]; Claims Tribunal under sllO Motor 
Vehicles Act, 1959 [BIG Ins Co v Chanbi. A1968 Goa 78]; Collector acting under 
Madras HRE Act [Annamreddi v Vighneswara, A1949, M 716]; Collector acting 
under Orissa lenanls Protection Act, 1948 [Jagahandhu v Babaji. A1953, Or 274]. 
Judge or presiding ollicer performing function as personata designata [Dirji v Goalin, 
A1941 P 65 FB: Lakshmanan v Kannapar, A1927 M 93 FB; Darga Com v 5, A1962 
SC 574; Nanjundiah v Bangalore Corpn. A1968, Mys 38—cases discussed; Baburao v 
Harihar. A1939, B 279; Rajam v Pavanambal. A1949, M 787; Abboy v CoUr. A1952. 
M 45] eg. District Judge holding election enquiry [Keshar v Mun, A1946, B64; Masoom 

V Ali Ahmi-?d, A1933, A 764] or election Commissioner [Buz/miWi v Bhanoji, A1950, M 
123]; but if a judge acting as a personata designata exceeds the powers conferred on him, 
he becomes a court subordinate to the High Court [Vensimat v Karachi D B, A1948, 
S46]. Persona designata explained [General Talkies v Dwarka^ A1961 SC 606; Surindra 

V Dharam, A 1 971, J & K 76 FB —case law discussed]. 

Revenue court [Rot/ay// v Soembar. A 1939, 0 177]; Order by revenue court on 
appeal under s476-B Cr P Code [Jang v R. /'iS44, O 23]: Appellate Officer under 
Bengal B A U Act [Md v Girdhari. 42 CWN 507]; L A Collector while dealing with 
application under sl8 L A Act [Gopinath \ L A Collr, 42 CWN 212; Khetsidas V Collr. 

A1946 C 508; Jagarnath \ L A Collr. A1940 P 102 FB; but Art 227 of Constitution may 

now be invoked, Radha v Prow A1952 Or 98]. 

Tests indicated as to when is a court subordinate to the High Court — Election petition 
Commissioners under Corrupt Practices and Election Petition Order, 1936 are not sub- 
ordmate to the High Court [Sulton v Nur, AI949 L 131 FB]. Decision of single judge 
of bind Chief Court is not subject to revision [Prov v Pir Ellahi, PLD 1952 Sind 34], 

When the court is not subordinate to the High Court, art 227 of the Constitution 

applies in a suitable case [Union v Triloki. A196I Pu 154]. 

Revision of Decisions of Courts of Special Jurisdiction. Special tribunal having 
exclusive jurisdiction is not subordinate to the High Court—Principle v Nur 

Hussain, A1949 L 131 FB]. No revision of order under C P & Berar Panchayat Act 
[Rajaram v S. A1951 N 443 FB]. 


In ^ich No Appeal Lies Thereto”. The expression must be internreted 1 

mean and include only those cases, where no appeal, either directly or indirectly, ie cith 
in the form of a first appeal or a second appeal lies to the High Court. Its revision 
power will not be excluded merely because there may be an appeal to the lower cot] 

a? / I ^**^^*A C ^*27: Khanna v Dillon A1964 SC 497* Bom 

A1930 A 640(2): Veerappa v Kathaswami. Ami'M 313; Custodian Ac 

^ ^1944 P 54 FB; Manmohan \ Raikumc 

Aiy46 A 89 FB, Satyanarayano v Ramalhigam, A1952 M 86 FB; Nicholas V rcwimm 
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1961 KLT 927; Vasu v Narayanan, A1962 K 261; Sashi \ N L Office, A1936 C 786 : 63 
CU 105; Tipan v Secy of 5, A1935 P 86; Bahuram v Manohar, A1938 A 6; Shk Md v 

Shk Mehtab, A1952 Pu 428; Bahela v Garjan, A1964 P 438; Jogannatha v Ranganatha. 

A1966 M 370]. It is immaterial that an appeal would lie to the High Court from the 
decree that may be ultimately passed \^Narayan v Seshrao, A1948 N 258 FB]. The word 
‘‘thereto” refers only to the High Court [Nilima v Kadambini. 48 CWN 501; Haraharan 
V Md, A1943 O 241]. The expression in the heading is not susceptible of the interpre¬ 
tation that revisional power is excluded when an appeal is competent from the final order. 
The word “in” is not intended to distinguish orders passed in proceedings not subject to 
appeal from the final adjudication, from those from which no appeal lies. Where the 

decision itself is not appealable to the High Court directly or indirectly, exercise of 

revisional jurisdiction would not be deemed excluded [Khanna v Dillon, sup]. Normally 
the High Court will not interfere when an appeal lies to the lower appellate court, but 
where the order is clearly without jurisdiction and results in injustice the High Court s 
duty is to revise [Katam v Matom. A1960 AP 540]. Revision lies from an order rejecting 
application for review [Thakur Singh v Bhaironlol^ A1956 Raj 113]. The filing of a 
review petition does not take away the power of revision [Viswanadlian v Naravanatnurthy, 
A1960 Or 153]. 

Ihe pendency ot an aopeal before the District Judge is no bar, provided no appeal lies 

to the High Court [Mahadeo v Kitbiram, A1929 A 793; Badami v Dinu, 8 A 111 FB]. 

“Appeal” is not confined to first appeal; it includes a second appeal from a decree or 

from an interlocutory order under s 104 and Or 43 [Radha v Abbas, A1931 A 294, 

Mathura v Umesh, 1 CWN 626, 631; Rani v Narendra, 49 CU 81]. Whether the words 

mean no immediate appeal (first or second) lies to the High Court [Nafar v Kalipada, 

44 CWN 364]. , • . „ 

The finality of the appellate order under an Act does not mean that it shall not be 

amenable to revision [Pulikkottil v Perumbulli, A1965 K 284 FB; Paithasarathy v 

Koteswara, A1924 M 561 FB; Chatiirbliuj v Manjiratn. A1938 A 456 FB; Nemichand v 

Edward Mills, A1953 SC 28]. 


New Plea. New plea based on facts not raised or argued in the lower court cannot 
be raised [Tara v Syed, A1939 S 125; Mukherji v Jogia, 42 CWN 
Murlidhar, A1940 N 302; Brij v Sura}, A1941 O 420; Ramchand v AI956 B 241, 

Surendra v Stephen Court Ld, 63 CWN 922; Sailendra v Purnendu. A1971 C \69- Makundt 

V Haridas A1969 P 267]. Question of jurisdiction not raised below can be raised [Vmrao 

V Md. A1942 O 289; Adam v Hiralal, AI965 G 131; see Ramaswami v Suppiah 

A1935 M 699]. A decree passed by a court on the regular side on a suit of small 
cause nature being without jurisdiction and a nullity the objection to lur.sdiction could 

be taken for the first time [Poonamchand v Ramprasad, A1969 MP 44, Jagannath v 

Harisingh, A1969 MP 56]. 

Conversion of Appeal to Revision. A memorandum of appeal may be treated 

as a revision petition and vice versa [Reliable 27 

V Abdul. 38 M 256; Abdul V Burramuddm 49 M *^2^ CWN 

Bnnkn \/ ninfn/tm SS C 219* Kalimuddin V Mehariii, 39 C 653, Knaien v uoia, n L.wry 

720; Dina v Jaga 33 CU 384; Baikuniha v Silaiiath C 421; Ran ^hadur y Bajmngh 

A1925 P 16- Sikandar v Baland. A1927 L 435; Akkanagamma v Nageswariah. A1968 

My?266; 'tndm TJuabai. aI 971 G 270], G-unds couched m the fo™ of , 

do not affect maintainability of revision [Rawalpindi Theatres v Patanjal, A1967 Pu 241]. 
GO not aneci mainiaina > , liberally exercised as to convert a revision 

^ Revisional [““^diction shoiUd ^ y 

into an appeal 'Xuld be trLted as a revision [H./ v Collr, A1941 

^^1 hflc been treated as a revision an objection that revision is not 

1 I.V »rot [«..««.< V ^Ams. P 3371 

ntemable as a pp ^ though filed beyond time since the nature of 

Appeal was treated .^‘“^rwas open [Bhim Rao v Girdharilal. A1954 N 125]. 

decision left doubt as to cannot be treated as a revision [Sudhangshu v 

.-“A Dl„r..r Mu,. A.945 B .971. S«oM .ppjJ ... 

1 ^jllnwfd to be converted into revision in view of considerable 

mamUiffable was h involved [Narmadabai v Hidayatalli. AI949 B 115; see 

importance of the question of law ^"volve^^l/v ^ 

ma^tfmtbk, il c^'not be treated as revision [Md Esoof v Subramanyam A1957 Mys 78}. 

^ _rannot be filed in revision [Sundar v Sabira, 1950, ALJ 672; 

VenufZma l Ramaswami. A1952 M 5(M; see Jialal v Mohan. A1960 J & K 22 and 

Pattamal v Krishnaswami, A1928 M 794J. 

cm- 4 . nractice is to take note of subsequent events or retrpspec- 

tive enSen? [T V Textiles. A1960 M 180-^ontra; Pappathi v Sivagdnnam. 
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A1954 T-C 526J. When, however, an ordinance is issued during the pendency of the 
revision, it must be taken into account iFarvatibai v Hridnar, 60 Bom LK 1175J. 

Jt^rov Small Cause Courts Act. Under s 25 Prov S C C Act the High Court has 
wider powers than under sll5 [Vithalbai \ N E S Co, A1941 B 67; see v 

bubkaran, Aiy42 U loi; Jagannaih V Earana» Aiy42 U ZU2; Hutiacrdas v iara, Aiy44 
S 168; Chandrabhagabai v Tikubhai, A1944 N 101; Hajcxhwar v Da^aratht A1943 N 117J. 

Orders SuDject to Hevision. Some instances oi such orders:—Kejeciion or granting 
of application to sue as a pauper iKam v Bindhyachat, AJ940 P 263; Cnanaa v Maq^ooa, 
/\iy4Z A Jiy; Md Asnraj v Md Bibi, A1946 C 81; Kamani v Kameshwar, Aiy4o tf jio; 
iiagfiurai v b’itapati, Aiy55 P 25/'; Bamzan V band, Aiy48 A 244 PB; iMkhyeswar v 
I'adrnabati, Aiyoy Ur 10— contra : Badri v Ham, Aiyjy O 12y; ^asi v Jamila, 19 PLT 
844; I'ripti \ K K Ghose, Aiy66 P J24; Chinnamani v Devagirubui, 1958, 2 MU 9^J; 
uruer rciusing leave to sue as a pauper directing payment or court-iee ana aismissai or 
original pennon on non-payment IMitnian v Kasava, Aiy55 M 46/j; allowing an ai^pnea- 
iioii to wiindraw a suit contrary to tne provisions of Or 23 r 1 [V Narayanappa v Baraya- 
nappa, Aiy/l Mys 334 {Jamuna v Kamsafiai, Aiy34 A 137; Hamrao v Appanna, Aiy40 
b 121 Pb: rci onjj. erroneous order allowing an application ihanuman v Baiinath, 
Aiy37 P 53/J or dismissing bona fide claim [bafidiU v Union, Aiyo8 P 188j on a wrong 
view of law. Finding of fact by application of a wrong principle of law IDevaraju v 
brinivasan, 1950, 2 MlJ 484J, or assumption of jurisdiction owing to erroneous interpreta¬ 
tion of law IDcanandan v Uansa, A1937 P 104]; Question of construction of statute in¬ 
volving jurisdiction of court [Merwanji v Angelo, A1967 B 191]: Omission to consider 
oral evidence iDesraj v tadha, 39 PLR 499]; Order wrongly holding certain question 
inadmissible under s 92 tvidence Act which had the effect of striking out main defence 
[Rfl/i V Ramprasad, A1971 P 156] or refusing opportunity to furnish evidence considered 
necessary by a party \^Manindra v Paresh, AI971 A & N 127]; Finding arrived at without 
reference to unequivocal evidence on record [Jubilee C C Ld \ Amrit, A1940 L 180]; 
Not disposing ot a case under appeal even after recording decisive finding [Dwijendra V 
Rajendra, A1971 A & N 143]; Order or finding of fact based on no evidence [i?e Adira\u, 
Aiy38 M 634; Pandbarinath v Dushrath, A1956 B 572], or on account of misreading of 
evidence [Dwarika v Bhagawati, A1939 R 413]; Mistake as to onus of proof [Shib v 
Gopandi, A1939 L 562; Varisai v M Estate. A1939 M 644; Ramesh V H D J. College, 

A1957 P 145J. Finding on res judicata which did not dispose of the suit 15rimvasfl V 

Kaliaparumal. A1966 M 321]; An inference as to the jural relationship between the 
parties viz, that of landlord and tenant [Gitabai v Dayararn, A1970 B 160]. 

Question as to whether a matter has to be referred to arbitration [JRaivfl/pindi 
Theatres v Patanjal, AI967 Pu 241]. Wrong decision in law that the arbitration clause 
had no application to the subject-matter of dispute [S v Abdul Aziz, A1955 A 
Rejection ot application under s 34 Arbitration Act for stay of suit [Govt v Chhotalai 

AI949 B 359]; Dismissal of an application under s 17 Arbitration Act [Puppalla w Nagidi, 

A1937 AP 11 J; Decree on an award on an invalid reference to arbitration [Naraindas V 
Bhagwandas, Aiysi A 860J; Order that reference to arbitration is invalid [Md Yakub v 
Sirajut, A1949 A 771]. Order of remand under sl54 [Hem Singh v Moti, A1955 Raj 
127J; Ex Parte decree on an award without issuing notice to the other party [Peddi V 
Gumpa, A1955 Hyd 255]; Wrongly holding that the provisions of Payment of Wages 
Act did not apply to the claim for wages [Union v Manager &c, A1959 As 13]; Order 
rejecting review petition even though there was an error apparent on the face of the 
record [Subbarao V Satyanarayana, 1961, \ And WR 339]. 

Rejection of appeal as out of time without registration [Sudhangshu V Majho, 42 
CWN 72]; Order reviewing predecessor’s decision under s 151 [Mir v Khancband, A1939 
S 1371; Failure to deal with all points raised in appeal [Maheswari v Mahadeva, A1939 
P 216]; Rejection of reference under s 18 L A Act [C E S Ld w E B Bank Ld, 43 CWN 
973]; Order declaring one a tout [In re Somanna, A1938 M 634]; Return of plaint foJ 
presentation to another court holding want of jurisdiction and dismissal of appeal against 
the order \Deoki v Ram, A1938 A 13; Kesho V Ganesh, A1941 N 278]. In an appeal 
against an order directing the return of plaint for presentation to revenue court, a wrong 
remand order for taking cognizance of it [Nizokat v Shaukat, A1943 A 300]. Direction 
given in a decree for ejectment against tenant that landlor^d do render account of 
overpayment to him [Maganlal v Chandrakant, A1969 SC 37]. 

Question of court-fee on plaint when decided against plaintiff is subject to revision 
but not so when against defendant [Rathnavararnaraja v Vimla, A1961 SC 1299; 
Ramkhelawan v Bir, A1938 P 22 FB: Prabeen v Md Idris, A1971 P 92; V 

Hatanshi, A197! (J 55; Madanlal v Lajwanti, A1972 SC 146]. Defendant can however 
go in revision if question of jurisdiction is involved [Indrajit v Bhafa, A1969 Or 257 
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{Hathfiavaramaraja V Vimla. sup follci); Subrahmauyain v Lakshmi, Aiy4y M 415J and 
also against orders permitting plaintitls to sue in forma pauperis IChahato v Dcoshakhi, 
A1967 P 310]. Order directing payment of additional court-fee within certain time is 

revisable though an appeal lies against an order rejecting the plaint consequent on non¬ 
payment \_Krishan v Farmeshri, A1967 Pu 389 FB; Haili^ji^ru. v isur^idra, A1935 C 279, 
Shankar v Bhagwant A1947 B 259 FB; Murthiraju v Sitbbaraiu, A1944 M 315 FB; 
iMKshmi V Dip, A1933 A 350; Balaji v Mukta, A1938 N 122 FB; Basuki v Satya, A1950 
P 470; Subodh v Sridhar, A1949 C 659J. Order rejecting plaint for non-payment of 
deficit court-tee being appealable revision does not lie iWajid v Jiga, A1938 Or 163; 
Devi V Md Nawaziah, A1968 P 187; Satyanarayana v Ramalingam, A1952 M 86 

FB; Md Kani v Hassan, A1972 K 56 FB]. Order that if additional court-fee is 

not paid within a certain time petition shall stand dismissed \_Muppavarapii v Narahari, 

A1949 M 855; In re Bomisetty, A1954 M 880J; Decision as to whether ad valorem or 
fixed court-fee is payable, if final iRabindra v Girindra^ 73 CLJ 240]; Order that a 
document is inadmissible under s35 Stamp Act if the contention is that either no stamp 
is required or it is sufficiently stamped but no revision lies against an order oflenng to 
admit the document on payment of duty and penalty [Poonamchand v Bastiram, A1969 
Raj 313] Order impounding a document which is not impoundable [Re Narayandas, 
1942 NLJ 564; Vttam V Perma, A1942 L 265]; Order determining who among the 
creditors are entitled to rateable distribution [Suraj v P R Sugar Works Ld, AiyOl A 371j. 
Case on the tace of it time barred but decided without any adjudication on the point of 
limitation [C 1 Co Ld v Mahim, A1938 R 87]; Decision under a misconception of the 
law of limitation VBasantilata v Amar, 54 CWN 451]; Failure to apply mind to the provi¬ 
sions of law precisely applicable (eg whether s 19 Limitation Act applied) ^Thakar as V 
Sant, A1949 Pu 219]; Decreeing a claim obviously barred by limitation [^Shambhoo V 
Dindayal, A1950 N 228]. Failure to exercise jurisdiction to see whether there was sufficient 
cause for excusing delay in filing appeal [Palghat Man ^ mtional Motors. A\961 M 31] 
Refusal to issue commission to examine a witness living beyond 200 miles from court 
\Zohadn v Unii A1940 P 4371; Issuing commission for examination of a material witness 

S"“ fSr." ?. whS;, h. f. ..o m » .;.»5 V 39 c™ 

595]; Refusal to appoint commissioner under Or 26 r9 on the ground that it wo^d 
amount to abdication or delegation of power of court [R^gayya v Govmda, A 970 
Mys 314J; Refusal to examine a party as a witness [Syed Yasm v Syed Shaha. A1967 
Mys 37; Aywini v Anukul. A1950 C 326; Taraprasanna ^ shaman, A1953 P S] Order 

of remand under Or 41 r23 [Firm v AI940 L 290]; 

V Bachu, A1940 P 475; Lachhmi v Durga. A1946 B 63; Govmd ^ A1939 A 668], 

Entertaining an appeal which is not competent [Banka v Snmvas. A1941 P 616, 

V Chiranji A1951 A 564] or not entertaining appeal which is competent [Mumkrishna v 

Ramaswar^i A1969 M 389]; Decree in suit for refund of tax on the ground of non- 
liabilky T’pfy v Chairman, A1941 A 144]; Order on an app ication under a 

scheme frLed’^under s92 deciding only some of the T 

A1941 C 6181- Trial of case piecemeal [Sarojini v Shivaram, A1957 P 59]. 

r. J r , „,.rcnn to be made a party but not an order granting the application 

uJLrl A1942 O 340' Kunia v Chintamoni, AI934 P 425; Banarasi v 

^Pannalaf A196fpu 57]; OrLr that a’suit would proceed for trial even in the absence 

ot a nLssary party [Hardeva v Ismail. A1970 Raj 167 FB]; Failure to make order 

as to costs Jemandas v Bakshu. A1943 S 185]; 

suit with liberty without stating reasons [.4 Wu/ v M<7, A1947 M 59], Re^sal to 
C ,, \Tit„hi! A1947 p 451; Dismissal of application under Or 9 r9 

frame issues [Shtba y „J' a 1946 M 482]; Order restoring a suit under Or 9 r 9 
^thout not.ee [Kunhi v Rama A1946 ^ Mahudam. A1925 M 209; Radha 

[RngWt/, V ^Ortr restoring suit under Or 9 r 13 although application 

Ballabh A 1956 A 2 ^ 6 ] Order re ^ Arbitration 

was time barred [Golafc V 5, A196^ O^ ^ A1948 L 50], Refusal to record 

Act rCharan v Kishim A1948 A 443]; Amending or refusing to amend a 

a valid adjustment [Munm v Rwftnn. ^ framing of issue [Narayan v Seshrao. 

plaint or wntten statement or ^^ucjbon ® Nanilal v Kanaklata, 54 CWN 37; 

A1948 N 258 FB; CWru v BabM Or 7^N ^ 

Chunni v Deorao, A1948 N _ AI971 Mys 284; Bai Galal v Vrallal. 

Fadam, A1970 Ra, rittumanna ^AWl P & H 418; v Kiran. A1964 C 439; 

A1969 O 159, Gurmu h . ’ ^ under art 227 [Sukumar v Kiran, supl; Awarding 

and such an order . ^Subramanyam v Isaki. A1953 M 12]; Order 

tnmng cost tor “ ee pLrman v Marali. A1939 B 389; Kallu v Manl 

amendinn or refusing to amend a dec I^ ^ A1937 L 894; 

Bd, A1942 O 392; jj’gT. order amending decree without jurisdiction 

n^otSUdin^g £rre“nderL’cree\ appealable CPutti .htntu v R~ A1962 Ker 6], 
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Order directing fresh drawal of preliminary decree is revisable but once the decree is 
amended on the basis of the order revision is incompetent [Dinamani v Bimbadhar 
AI969 Or 28]; Conditional release from attachment under Or 21 r60 when finding is 
that objector was in possession in his own right [Mohinder v Nanak, A197I P & H 381]. 

Refusal to entertain application under s 151 [^Rahim Biix v Md JamshGd, \9^S { 
Cal 25J; Order setting aside sale under s 151 [Vedyadharan V Parthan, 1961 KLJ 43^]; 
Dismissal of application though maintainable as ‘misconceived’ [Rampratap v Mohanlal, 
A1967 A I6I]; Setting aside an ex pane decree even though there was no sufficient cause 
for non-appearance [Cfihagan v Sagan, A1958 Raj 237]; Overlooking by appellate court 
important evidence on record relied on by trial court [Jasannath v Chiranjilal, ILR 1957 
Kaj 784J; Acceptance ot a suit without payment of any court-fee at all [Chandappa v 
Sadruddin, A1958 Mys 132]; Bringing legal representatives on record in contravention 
of law [Sohan v Bindeshwari, A1959 A 419]; Refusal to prosecute suit as legal represen¬ 
tative of deceased [Shakuntala v Kashmir, A1961 Pu 184]; Rejecting application for 
issue ot commission to examine witnesses on imporper grounds ^Nani Amma \ U C 
Bank U, 1958 Ker LT 60]. 

Revision is maintainable against a judgment and decree under s 9 (s 6 Act 
of 1963) Specific Relief Act [Chinna v Govi/idaswami, A1969 M 191; N L Corpn v 
Narayana, A1965 M 122— contra: Aminhalingam v Lakshmanaswami, 72 MLW 361; 
Badri v Dhanni, A1934 A 541]; Allowing a review where it does not lie [NxiUiboyina 
V Kethu, A1950 M 50; Sitrendra v Formnz, A195I As 25]; Order to elect on the ground 
that a suit is bad for misjoinder of cause of action [Chcrukur v Kandadi, A1950 M 12]; 
Assumption of jurisdiction to try a case on an erroneous finding as to the character of 
land [Pentakota v Yellapn, A1950 M 158]; Wrong view of maintainability of suit 
[Sunendra v Bhairabendra, A1950 C 386]; Dismissal of suit on plaintiffs refusal to 
depose on oath when defendant offered to abide by his statement [Bhube/ieshawari v 
Sukal, A1950 P 180]; Dismissal of suit on plaintiff’s failure to file documents within the 
prescribed time [Tafazzal v Shah Md, A1949 A 261]. 

Where the court wrongly holds that there was a completed compromise [Afhappa v 
Periasami, A1956 M 344]. An appeal against an order granting review lies under Or 
4/ r / on limited grounds, but it does not follow that there can be no revision on other 
grounds Devi v Krishna, AI957 P 575]. 

Omission to look into record or faulty reading of record [Mi/iir v Panchkari, 54 
CWN 637], Order of appellate judge to take on record additional evidence before stage 
of examining record reaches [Dharamshi v Patel, A1966 G 302 {Arjon v Kartar A1951 
SC 193; Man Corpn V Pancham. A1965 SC 1008 folld)]. ' 

Stay of or refusal to stay a suit under slO [Parihar v Sitaram, A1952 A 940; 
Dayanand v Union, AI952 P 373; Ramrichpal v Dayanand, A1955 A 309 FB]; Refusal 
to stay suit on misconception of extent of trial court’s inherent power [Banshidhar v 
Laxmiprasad, A1966 Or 53]; Refusal of adjuournment for examination of material witness 
duly summoned \Mokbtd v Sidik, A1966 Or 41]; Whether a particular Act is in force 
in a particular territory [Aa Or Shahong v Ka Uisubon, A1950 As 214]; Decision of 

substantive part of the case as preliminary question [Tahir v Kanda, 

A1949 L 279]; Dismissal of pauper application on grounds extraneous to Or 33 r5 
[Orde V Deacon, A1952 A 582]. 


A directing supiirdar to surrender possession [Ajaibul v Cyiiran/i* A1951 

executing court which restored an execution petition 
under s 151 [Keshardco v Radhakishan. A1953 SC 23: 1953 SCR 136]; Going wrong in 
respect ot an established provision of law [Bhupesh V Bose, 56 CWN 832]; Granting 
temporary injunction without considering important conditions for the grant of ad-intcrim 
iniunctmn [Chandrama v Yasodanandan, A1972 P 128; Mathew \ P O Koshey, A1966 
Mys 74] or under inherent power [C/imwe &c v Makhon, A1952 C 560]; Interference 
y appellate court on order of temporary injunction in disregard of well known principles 
and without dealing with the reasoning that prevailed with the trial court [Girdharilal 
V Mahadevi, A1968 Raj 237]; Disposal of application without fixing a hearing date or 
giving notice to applicant [SingesJnvar v Siirja. A1952 P 142]; Failure to exercise inherent 
MQl" r P''°P5r \Jmnandan v Krishimndan. A1952 P 260; Atid v Bhourilal, A1952 

different and parties are not common 
[ hopo V Bai Wain. A1961 Guj 92], Order in claim cases under Or 21 r59 without 

order®,^1966 P 173], While passing an 

orde^ S fhJ re. “a ” r° interfere with an earlier order when the ,latter 

order the result of the earlier order [7o,i?(/i.v/i v Union. A1967 P 399], Court’s failure 

A 1968 ‘^r‘^ 9 ss'/‘^w‘if“'^‘' provision in an Act [PirnWiai v Trikamlal 

Xets an order a law is passed which 

Court f considered by the High 

Court IShah Kantt v Kothari^ AI963 G 143]. 
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orders Not Subject to Revision. Findings of fact court 

cannot be interfered in revision [Manwdra Land &c ''' f' of 

Mun y K N Palsikar, A1969 SC 579; Cenlml Rly v Visnanath. A1970 SC 488 (nature ot 

work done in railway workshop); Kalidas v Bhog..andas, 1959 437; ^^ 

Amiya, M959 ^ 23 . fS,11^^.958 

350; Deoram V Garbad. 60 Bom L R '96, >' Current &c v Vehisoti, 

AP 427' Every day &c v Venkateswararao, 1958, 1 And WR 456, CurrentJtc v yeiu^oi, 

1958 2' MU 301 Concurrent finding of fact based on evidence is binding in revision 

1958, 2 MU 4UJ. concuiie s ^ concurrent finding 

[Sailendra v Purnendu, A 9 , . ^ . ^1957 sC 1853]; Order dismissing an 

n“o“.ppi'r.';;S r.°' 5 uotlon o( l.c. IKml-eM i MM.I 

under s 5 Limitation Act [Abdul Goffat v G^as, ^ r cis T A Act [Bhas^c^fi v 

Order of Collector declining to l^]' Order setting aside award 

L ^ Collr. 41 CWN 130 ; Sapre ^ by court adjudicating an issue 

[Kishin V Takhitram, A1939 ^ 241 FB], Order pas ^ j 

beyond date specified by the High Court ^ ^ refusine^to stay execution [Abinash v 

Foonen V Rathi, A1967 K 1 FB]; Order staying or refusmg to stay ex c >- 

BibhutU 44 CWN 587]; Question whether there was sufficient cause for non appearan 

is one ot tact [Dorilal v Lai Shea, A\954 A ^ „ Gopala. A1939 M 380]: 

Order holding plaint insufficiently . ,J Siolal, A1952 P 141]; Order not 

Order that court-fee on plaint is sufficien ^ plaint in a particular manner 

accepting plaintiffs valuation and a1954 Pu 205]; Order allowing rateable 

tor purpose ot court-fee [Harbans v Mo/i... ^^^^^4 Pu JO ^ 

distribution [Debi v Rameshwai, A19J . ^ 1940 OWN 194] amendment 

A1948 A 221] or refusing to allow to 

of plaint; Refusal to issue commission [Ashiitosh v Foolchand, 46 CWN 838]; 

consider certain pieces of v Kanhaiya, A1943 A 207]; Appellate 

Following one of two conflicting mlmgs ^ saleable interest [Jayarabai v 

decision under Or 21 r91 s XPrakash v Mah^ndra, A1948 A 288]. 

Bindo, A1947 B 119]; Order striking off v Kundan, A1949 A 349; 

Rejection of objections ^Arision ordering the supply of particulars of 

Kanhaiya v Shoa, A1945 P 16]; A1950 C 149]; Order rejecting nlaint for 

written statement [Ralyaram ^ *^^^v/ 7 m /7 v Ramolinsam, A1952 M 86 FB; Wajid 

non-payment of deficit court-fee ^ r aopeal to be amended after time for filing 

V Jiga. A1968 Or 163]; Allowing valuation ^ P . „ g^,. Erroneous decision that notice 

appeal had expired [Gujadhar v Ram “ ' ^ Hazari, A1949 P 410]. Question of 

under s77 Railways Act is not of fact [Sriram v Dukha, A1966 Or 66 ]. 

rebuttal of statutory presumption as it is --„*rjrv costs under s 35A do not attract 

Discretionary matter .g not awarding 1921. Where leave to defend 

revisional jurisdiction [Diwakar ^ ^ 5^5 ur ’ . rif suit within the time fixed 

under Or 37 r 2 is granted on condition of P ^ revision lies. The remedy is appeal 

and the suit is decreed for PJ^”^A1958 Pu 437]. 

against the decree [Mohidunnessa v tayaz, interfered with in revision, proner 

Decision as to .ra^peTllL'^^^^^ FiV. v K.pn. A1963 Pu 397; 

remedy was to raise it at the ^ 

Nagon V Shahji. A1954 Raj 83 FB]^ provision for revision [Ram Ch v 

• Li m itation. fThe Limitation Ac4 maK entertain application beyond 90 

Pannalal A1954 Raj 191]. "sual practicejs^^ v Receiver. A1957 P 16; 

days [Krishna v Kapildeo, A19 t *’ K 76‘ Gordhan v Suwalal, A1959 Raj 156], 

ALed Shk V Paris Museum A1959 J & ^ ^ 57 232], 

though in proper cases the ^®l^y i,pv„nd the limitation for an appeal it ought to be 
Ordinarily if an O 392] In another case it has been held that 

thrown out [Kallu v Munpi Bd. M942 Act) (3 years) is applicable [Chandra 

as no limitation is Hmitation has been prescribed an application cannot 

v Bindeshwari. A1942 O 340]. no limitation n ^ Abkaham. 1962 Ker LT 117]. 

be dismissed merely on the ground ° 

■ Abatement. Or 22 does no^pplv 1 ° ^v ^ j^^„g„athan. AI949 M 435; Naoomal 

V Administrator. A1949 L ’i® J™’ a1954 HP 44; Jowala Singh v Malkan. A1958 

V Tarachand. AI933 S 200; Ffa v D.Uu ^ ^,^^3 p 375 _^ontra: 

Pu .171; Narpatsingh v Gokuldas A1966 Ar 

Chakrapani v Bihari. A1953 M 
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Appeal Against Revision. Order of a single judge in revision is not appealable to 
a Bench under cl 15 Letters Patent [in rc Muthiiraman, AI9.‘>3 M 395J. No appeal lies 
under cl 15 L P from an order passed in revision [Siikhendu v Hare Kr, A1953 'c 636] 
Leave to appeal to Supreme Court may be granted from final order passed in revision 
[Laimina v Kamal. A1952 P 450; see aiuey notes to s 109 p 226]. 

Revision Dismissed for Default. Revision petition dismissed for default of 
appearance can be restored under s 151 [Dhondiba v Wasudeo, A1957 N 83; Govindaraiu 
V Lala, 1958, 2 MU 515; Gidam v Vishwanath. A1962 MP 308; Nt?ba v Khota, AI928 
L 550; Rahim v Karim^ A1967 J & K 93; Kanshiram v Dharmi, A1953 HP 102— contra* 
Siibbamma v Venkata. AI943 M 260; Ramamurthi v Meenakshi, AI945 M 103], 


PART IX 

SPECIAL PROVISIONS RELATING TO THE THIGH COURTS 
'[NOT BEING THE COURT OF A JUDICIAL COMMISSIONER]]. 

only to certain High Courts. —This Part applies only 
to High Courts ^fnot being the Court of a Judicial Commissioner]. 

Bangladesh & Pakistan: In the heading and in the section omit words words within 
brackets marked 2. 

■ ^P^^oajion of Code to High Courts. —Save as provided in this Part 
Courts^^ provisions of this Code shall apply to such High 

Bangladesh & Pakistan: TTie word “such” omitted by Ordinance 21 of 1960. 

lu '*20; Yclumalai v Kuppammal A1928 

i-io ^ ^ *2^^- “Pules”—ie rules contained in Sch 1 or made 

under s 122 or s 125; see s2{IS) and also Or 49 r3. 

. 17 m *’>' Court under its power (saved by 

s 129) Ur 41 r 10 applies to Letters Patent appeals [Sabitri v 5avi, 25 CWN 557 PC]. 

appellate civU jurisdiction 

[J ala V Jnala Bank Ld, A1961 A 381 FB; Asho v Dhiikhi, A1965 P 472 FB]. 

H- before ascertainment of coi/j.—Where any such 

‘hat a decree passed in the exercise of its 
rnrnrrp!i 9''** J“'''sdiction should bc executed before the amount of the costs 

t5^th?^cOTls*^‘^ executed forthwith, except as to so much thereof as relates 

and. as to so much thereof as relates to the costs, that the decree mav be 
executed as soon as the amount of the costs shall be ascertained by tSatiom 

BANGLADESH & PAKISTAN: The Word “such" omitted by ordinance 21 of 1960. 

Note. The result of Rule 289 of the Bombay High Court Rules is that a decree 

provision for costs being drawn up is capable of execution and sll8 has no 
application to such decree \Tiwari v Bhimraj, A1959 B 357], 

cbMi’l *^'oddress Cot/rf.—Nothine in this Code 
rmln ‘o authorize any person on behalf of another^ to address the 

except where theT’ourr shah hnv ‘o examine witnesses, 

chX muhor 7I1 b^i 1 T power conferred by its 

Court to make rules'Tonrnlnfad^ocJ^^.^S: aTd'attrn^^s"^^ 

conduct [/;, re Vakl,lair'7ms^M°4ni “"d to their professional 

[Saraswati v Tidsi, AI971 D 1101 ^ confined to the High Court 

5; ^ '■ ^ ?«"' w"" 2 «i i«i. i.. 

Patent" ,„cceai.,l, b, |AO'1950 2 o^“95^nTA^fJo% Ori“*i?K. 
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120. Provisions not applicable to High Court in original civil jurisdiction. 
—(/) The following provisions shall not apply to the High Court in the exercise 
of its original civil jurisdiction, namely, sections 16, 17 and 20. 

Notes. This section contains an exception to the rule in si 17. As to Rules not 
applicable to any chartered High Court in the exercise of its ordinary or extraordinary 
original civil jurisdiction, see Or 49 r 3. Sub-sec (2) of s 120 was repealed by the 

Presidency-towns Insolvency Act 3 of 1909 s 127 and Sch III. 

Si 15 IS not one of the sections excepted, but it cannot aply to the High Court in the 

exercise of original jurisdiction [Bank of Chettinad v 5 P Firm, A1935 R 517]. 


PART X 


RULES 

121. Effect of rules, in First Schedule—The rules in the First Schedule 
shall have effect as if enacted in the body of this Code until annulled or altered 
in accordance with the provisions of this Part. 

Notes. The whole of this Part is new except ss 129-131. Annulment and alteration 
of rules (ss 122 124, 126-131). The expression “body of the Code refers only to sections 
and not to First Schedule and the rules framed thereunder [Chandra v /ayajri, A1969 
A 142 FBI In order to determine the jurisdiction of a court both the body of the Code 
and the Rules must be looked to [Sachindra v Usha, A1949 C 690; see ante p 7]. The 
body of the Act contains the fundamental principles and the rules in Sch I deal wth 
matters of details. No rule inconsistent with the body of the Code can confer a jurisdiction 
upon any court [Karam v Kunwar. A1942 A 387; see ante p 7]. Rules frarned under 
Orders in the Code have the force of law [Mukhram v Bateswar, A1937 P 307]. 

122. Power of certain High Courts to make ra/ej—\[High Courts not 
being the Court of a Judicial Commissioner]. may, from time to time after 
previous publication, make rules regulating their own procedure and the 
procedure of the Civil Courts subject to their sui^nntendence, and may by such 
rules annual, alter or add to all or any of the rules m the First Schedule. 

Bangladesh & Pakistan: For the words within brackets marked 1 substitute “The 
High Courts”. 

and (18)^. The High Courts have for the first time been given 
powers to make additions and alterations in the 

not be inconsistent with the provisions in V aiq' 7 < n 409 and n 71 

S128; Kishan v Bachan, A1942, L 201; Md Shakir v 

'm. 1 * • j • T 7 irc# Schedule can be annulled, altered or added to by tne 

The rules contained in the First bcneauie v Ram A1969 

af °T,^2 t il’^eU^^tntiLerifcl^mSei^S Constn ’^nited 

Indu,t,le, V Datwadi & Co. AI969, 9 '® In’ threxetcisrof origbiid'dvH 

SKbS.S'^bfpSSfHShTrblfngTeo^S'^^^^ ..a i. .PP«=. .o « I-— 

V MMan, A1921 P . confers the power to frame rules for regulating 

The mere fact that s 129 e P ^ j ^ ^ conclusion that no such rules can 
procedure on the original civil side cannot ro uic 

be framed under s 122 [5hcvaram 7 q' 33 7’ by the Bombay High Court is 

The amendment /"^^zTMenkabai v Manohar, A1971. B 21; Rasulmiya v Vora. 

within Its competence within ^ u„ Bombay High Court Appellate Side 
7 Guj L R 6561. Rule frained -" C-vd Manual ^ A1968 

has not the effect of the rules made under tne i 

Mys 329; Dayanand v Dab ? practice which prescribes that a decree cannot be 

Rule 178 Madras Civil Rules ^^actice « <!1 ffcj in view of Or 21, r53 

sold in execution of another decree is r 53(4) are concerned [Dharmadevan v 

and is ultra vires so far as the decree under Or 21 , raji-fj 

""“s^’mend^d Punjab High Court continues to apply to courts subordinate to 

Govlnim'ent^Mia Xch'^935”Ccc:^^" Y ”aO 1 ^rc 'p Code Ta^Ac”Vo? 
1951 sl5 and AL (No 2) Order 1956. 
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Delhi High Court even after the establishment of Delhi High Court [Radhey v Bawa 
A1969, D 142J. 


Rules framed under Orders in the C P Code have the force of law [Mukhram v 
Baleswar, AI937, P 307|. If there is a conflict between the body of the Code and tha 
Schedules, the former must prevail [Ram v Shea, A1939, N 186; Karam \ Kunwar 

If a new rule made is to some extent in conflict with the previous existine rule 
(conflict between Or 21, r43 and added rule 122 in All), the new rule must by implication 
be deemed to have annulled or altered that rule. The new rule if not inconsistent with 
the old rule must prevail [Shakir v Chandoo, A193! A 57 FB: 54 A 263]. 

The rules framed must not also be inconsistent with any other enactment eg the 
Letters Patent [Ma Than v Mg Ba, A1926, R 1; Pahunchi v Bhup, AI930, A 558] or 
the Limitation Act. the period prescribed by which cannot be varied by the High Court 
by rules [Abdul v Rimeil, A1930. R 228 FB; Belait v State, A1952. C753; see Narsingk 

V Sheo Pd. 40 A 1 FB]. But a rule extending s5 Limitation Act to applications under 
Or 9. r9 [Pandari v Thakore. 53 B 453], or Or 9, r 13 [Krishnamachari v Rengammal, 
47 M 824] is not ultra vires. The Federal Court has no power to amend the provisions 
of Or 45 [Lachmeshwar v Girdhari. A1940. FC 26 : 1940 FCR 17]. 

S122 empowers the High Court to make rules regulating their own procedure and 
the procedure of the civil courts. Rule 41-Af2) of the Appellate side rules prescribing 90 
days for presentation of civil revision petitions is valid [Velu Pillai v Sevttga A1958 
M Jy2J. A rule extending Or 37 to suits in the City Civil Court is infra vires [ Lumidni 

V Mathura. 57 Bom LR 1118]. Or 21. r 90, proviso, cl (b) framed by the Allahabad High 
Court IS not in excess of its rule making power as it is a matter of procedure [Dhoom v 
Chaman, A1962, A 543]. Or 39, rl as amended by the Patna High Court is not tdtra 
vires [Radhamohan v Sura Dei. A1962. Or 181]. 

The form prescribed by the Calcutta High Court for purposes of Or 34. r5 for 
making preliminary decree final is a statutory form and is a part of the Code inself. It 
requires notice to the parties aflected before a final decree is passed. When an ex parte 
final mortgage decree is passed without such notice to him. it was held that the mortgagor 
was entitld to get the decree set aside Or 9, rl3 [5nrej/i v United Bank, Ai961. 
C534 : 65 CWN 535]. 


123. Constitution of Rule Conwiittees in certain ^[States],—{}) A Com- 
mittee. to be called the Rule Committee, shall be constituted at the town which 
IS the usual place of sitting of each of Ihe High Courts “ * * referred to in 
section 122. 

such Committee shall consist of the following persons, namely: — 
(fl) three Judges of the High Court established at the town at which such 
Committee is constituted, one of whom at least has served as a District Judge 
or a Divisional Judge for three years. 

TW two legal practitioners enrolled in that Court], 

1(c) I a Judge of a Civil Court subordinate to the High Court, and 

towns of Calcutta. Madras and Bombay, an attorney. 

T r The members of each Committee shall be appointed by the Chief 

Justice or Chief Judge, who shall also nominate one of their number to be 
president: 

elects to be himself a 

^ Committee the number of other Judges appointed to be members 
Q)mmmec'^°' President of the 

nc u Committee shall hold office for such period 

ffi^whiVh to ^reside in the ‘[State] 

another person to be a member in bis stead. ^ ^ 

(5) There sh all be a Secretary to each such Committee, who shall be 


1 . 

2 . 

3. 

4. 

5. 


Subs for “Provinces" by TAG 1950 

sf.FV/?’' 
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appointed by the Chief Justice or Chief Judge and shall receive such remunera¬ 
tion as may be provided in this behalf by the ’[State Government]. 

Assam & Nagaland Am. —For cl (o) the following clause was subsituted by Assam 
Act, 8 of 1953 : — 

“(a) three Judges of the High Court established at the town at which such Com¬ 
mittee is constituted, provided that the Chief Justice may appoint only two Judges of 
the High Court on the Committee if the number of Judges of the High Court does not 
exceed three.” 

Bangladesh & Pakistan : Substitute “Provinces”, “Province” and “Provincial 
Government” for “States”, ‘“State” and “State Government” respectively; omit the words 
“or Chief Judge” wherever occurring; Substitute the following els (/>), (c) for cl (b) : — 

“(t) a barrister practising in that Court, 

(c) an advocate (not being a barrister) or vakil or pleader enrolled in that Court, and” 

Reletter cl (c) as cl (d) omitting “and” at its end and omit the whole of cl (d). 


124. Committee to report to High Court. —Every Rule Committee shall 
make a report to the High Court established at the town at which it is constituted 
on any proposal to annul, alter or add to the rules in the First Schedule or to 
make new rules, and before making any rules under section 122 the High Court 
shall take such report into consideration. 

The report by Rule Committee has reference to rules to be made under s 122. 


125. Power of other High Courts to make rules. —High Courts, other than 
the Courts specified in section 122, may exercise the powers conferred by that 
section in such manner and subject to such conditions as, the ^ [State Govern¬ 
ment], may determine; 

Provided that any such High Court may, after previous publication, make 
a rule extending within the local limits of its jurisdiction any rules which have 
been made by any other High Court. 

Bangladesh & Pakistan : Section omitted by Ordinance 21 of 1960. 

Notes. Rules framed should not be inconsistent with the provisions in the body of 
the Code (see s 128). 

126. Rules to be subject to approval—Rules made under the foregoing 
provisions shall be subject to the previous approval of the Government of the 
“[State] in which the Court whose procedure the rules regulate is situate or. 
if that Court is not situate in any “[State], to the previous approval of the 
‘[Central Government], 

Bangladesh & Pakistan : For “State” read “Province” and for “Central Govern¬ 
ment” read ‘Tresident”. 

Notes. Rules made by the High Courts require the previous approval of State 
Government. Rules made under Art 227 of the Constitution require the previous approval 

of the Governor of the State. 


127. Publication of rules— Rules so made and approved shall be published 
in the official Gazette, and shall from the date of publication or from such other 
date as may be specified have the same force and effect, within the local limits 
of the juri^iction of the High Court which made them, as if they had been 

contained in the First Schedule. 

Notes. The word “approved” was substituted for “sanctioned” by s2 and Sch. 1. 
Repealing and Amending Act, 24 of 1947. 

The rules framed bv the High Court under s 122 would have the same force and 
ettect as if they had been contained in the First Schedule [Chandra v Jayatri, A1969 

A 142 FB]. 

128. Matters for which rules may provide.— <7) Such rules shall be not 
inconsistent with the provisions in the body of this Code, but, subject thereto, 
may provide for any matters relating to the procedure of Civil Courts. 

(2) In particular, and without prejudice to the generality of the powers 


1. Subs for “Provincial Government” by lAO 1950 

2. Subs for “Province” by lAO 1950 

3. Subs for "Governor-General” by ibid. 
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conferred by sub-section (/) such sules may provide for all or any of the following 
matters, namely: — 

(a) the service of summonses, notices and other processes by post or in 
any other manner either generally or in any specified areas, and the proof of 
sucii service; 

(b) the maintenance and custody, while under attachment, of live-stock and 
other moveable property, the fees payable for such maintenance and custody, 
the sale of such live-stock and property, and the proceeds of suuh sale; 

(c) procedure in suits by way of counterclaim, and the valuation of such 
suits for the purposes of jurisdiction; 

(d) procedure in garnishee and charging orders either in addition to, or in 
substitution for, the attachment and sale of debts; 

(e) procedure where the defendant claims to be entitled to contribution or 
indemnity over against any person whether a party to the suit or not; 

(/) summary procedure— 

(/) in suits in which the plaintiff seeks only to recover a debt or liquidated 
demand in money payable by the defendant, with or without interest, arising— 
on a contract express or implied; or 

on an enactment where the sum sought to be recovered is a fixed sum of 
money or in the nature of a debt other than a penalty; or 

on a guarantee, where the claim against the principal is in respect of a 
debt or a liquidated demand only; or 
on a trust; or 

(if) in suits for the recovery of immoveable property, with or without 
a claim for rent or mesne profits, by a landlord against a tenant whose term has 
expired or has been duly determined by notice to quit, or has become liable 
to forfeiture for non-payment of rent, or against persons claiming under such 
tenant; 

(g) procedure by way of originating summons: 

(/?) consolidation of suits, appeals and other proceedings; 

O') delegation to any Registrar, Prothonotary or Master or other official 
of the Court of any judicial, quasi-judicial and non-judicial duties; and 

(f) all forms, registers, books, entries and accounts which may be necessary 
or desirable for the transaction of the business of Civil Courts. 

Notes. The power under sub-scc (2)(h) to make rules for the maintenance and 
custody of live-stock was formerly given to the local Government by s269 of the Cod© 
of 1882. 

The expression “body of the Code’* refers only to sections and not to First Schedule 
and the rules framed thereunder (Chandra v Joyatri, A1969 A 142 FB], 

It is essential for the validity of every rule that the conditions in sl28 arc satisfied 
\Khhan v Bachan, A1942. T. 201; sec notes to s 1221. As the High Court has not framed 
any rules as to counter-claims under sl28, the defendant cannot set up counter-claim. But 
the court can give equitable relief in a proper case (Ahmad v Khatim. A1933, C27. See 
notes to Or 8 , r 6 . post], 

129. Power of Hhh Courts to make rules as to their orii>inal civil procedure. 
—Notwithstanding anything in this Code, any High Court *rnot being the Court 
of a Judicial Commissioner! may make such rules not inconsistent with the 
Letters Patent ^\or order] ^for other law] establishing it to regulate its own 
procedure in the exercise of its orieinal civil lurisdiction as it shall think fit, 
and nothing herein contained shall affect the validity of any such rules in force 
at the commencement of this Code. 

Bangladfsh & Pakistan : Omit *‘not being the Court of a Judicial Commissioner** 
and for “the Tetters Patent or o^der or other law establishing it** read “its Letters Patent**. 

Notes. TTie section expressly authorises the Hich Court to make rules to rcRulate 
its procedure in the exercise of original jurisdiction f5/iiv v Kansa d Co, A1936, t 


(Z) Act 2 of [ 95 ,'"“""'’ by Letters Patent” by lAO 1950 C P Code 

2.. Tns by TAG 1950. 

3. Ins by C P Code (Am) Act 2 of 1951 s 17, 
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369]. There is nothing in the Code to say that the rules must not be inconsistent with 
the Code [Umesli v Kunjalal, 57 C 676]. But they must not be inconsistent with the 
Letters Patent establishing the High Court. The Letters Patent referred to are the 
Letters Patent of 1865. these being the Letters Patent when the present Code was enacted, 
and not the Letters Patent of 1862 [Udoychand v Kh^tsidas, 51 C 905]. Cl 37 of Letters 
Patent confers power on the High Court to make rules for proceedings in civil cases 

before it. 

When the High Court has made rules not inconsistent with the Letters Patent, the 
rules in the C P Code does not apply, eg, the Calcutta High Court having its own rule. 
Or 21, r86 does not apply on the original side [Gowal v Luchmi, 57 C106]. There 
being no separate rule by the High Court, Or 21. r 89 applies [Virjiban v Biseswar, 48 C 
69]. The Bombay High Court having its own rule on the subject, Or 41, rlO does nol! 
apply on the original side [Behram v Haji, 37 B 572 contra : Pratapgiy v Offl hiq, 
A1938, B 351]. When the Original Side rules and the rules in C P. Code on the same 
subject are inconsistent the former apply {Kamalafnma v fstnoil, AI951, 895]. 

Rule 25 of Ch 7 of the Patna High Court Rules is ultra vires [Munshi v Ramautar, 
A1964 P 440J. Or 9, r5 applies to original civil jurisdiction of the High Court [Shaw & 
Co V Shamaldas & Co, A1954, C369]. Scope and extent of power of framing rules for 
regulating procedure on original civil side of High Court under ss 122, 129 and cl 37 
Letters Patent stated [Shevaram v Indian Oil Corpn, A1969 B117]. 


130. Power of other High Courts to make rules as to matters other than 
procedue. —A High Court *[not being a High Court to which section 129 applies] 
may, with the previous approval of the ^[State 

to any matter other than procedure any rule which a Hi^ Court [for a 

State! might under «[Article 227 of the Constitution] make with respect to any 
such matter for any part of the teiritories under its jurisdiction which is not 

included within the limits of a Presidency-town. 

Bangladesh & Pakistan ; Section omitted by PAO, 1961. 

131. Publication of rules.—Rvies n^de in accordance with 

section 130 shall be published in the official Gazette and shall irom the ^ 
of publication or from such other date as may be specified have the force of law. 

Pakistan: Omit “or section 130” {vide PAO 1961). 

Notes. Rules under sl31 come into force from date of publication or from such 
other date as may be specified [Baijnath v Doolary, , 


PART XI 

MISCELLANEOUS 

132 Exemption of certain women from personal appearance.-fl) Women 
who a^orSr to the customs and manners of the country, ought not to be 
SSpSirap^ar in public shall be exempt from personal appearance m 

Court. . • j -Uoii Kp deemed to exempt such women from 

Se ffi Wffich th^ arrest of women is 

arrest in execution of civil process in <xuy 
not prohibited by this Code 

■Cross-Ref. Prohibition °f . Examination on comission (Or 26. rl). 

restitution of conjugal nghts (Or 21, r32}, nxamina * 

lution oi j B B „„stoms and manners of the country prevailing at 

Scope and Appli^tion. T o and manners which might have 

the time should be the completely obsolete. The habits of a particular 

prevailed years ago. but which had b customs and manners of a family or a 

lady cannot be taken into ^ _ into consideration [Md Ismail v Wazir BibL 

smaU community should never be taken 


4 . 

5 . 

6 . 

7 . 

8 . 


" " *‘ 4 - * A Maiesty by Letters Patent by I AO 1950. 

Subs for “not constituted by His Majesiv y 

Subs for “Provincial 

Subs for “so constated by ibia. 
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A195I. M 3111 Jind an alleged custom not to go out of house for a long time after her 
husband’s death is not within the section [Riistomji v Banoobai, 14 B 584]. The question 
is one of fact and when a woman falls within the class in the section, comm:*ssion is to 
issue as a matter of course or right \Snndar v Datfatraya, 55 A 66 ; Vellai v Meiapna 
AI925, M 905: Rahitria v Chhathoo, A1961, P 210] unless application is mala fide [Md 
Ismail V Wazir Bihi, sup]. But as customs and manners are changing and parda has now 
been considerably relaxed, the prevailing customs should apply and not which existed 
years ago iSnlma v Md Ebrahim, A1950, M 151; Md Ismail v Wazir Bibi, sup; Afo/i 6 aiv 
Champalal, A1957. MB 184]. When the benefit of the section is claimed the court should 
take evidence as to the prevailing customs and manners and not customs which existed 
long ago [Molfhai v Champalal. sup]. Once it is made out that she is a pardanashin 
woman, she cannot be compelled to appear in court [Chandrani v Hitkumchand. A1953 
N 37; Gyamhai v Manffilal, A1958 MP 25]. Exemption from appearance cannot bo 
denied unless a woman has completely abandoned parda [Kathesakutty v Ibrayan, 1961 
Ker LT 433]. Non-observance of purdah in father’s village, is no ground for refusal of 
commission \Rahuria v Chhathoo, sup]. 

“Personal appearance” means “personal attendance” in court and so a pardanashin 
woman should not be compelled to attend court for giving evidence. The rule applies 
even though she may have abandoned parda and previously appeared in public or court 
[Kis.sen v Furshottam. A1942, C 143; Mahesh v Manick, 26 C 650; Chamafkar v Mahesh. 
26 C65I: Suudor v Daltalraya, A1933, A 551 : 55 A 666: Rahimannessa v Halirn. 

A1928. C 814; Solomon v Jyotsna. 45 C 492: Nathumal v Haribai. AI935, S 205; see 
however Balakeshwari v Jnanada, 45 C 697]— CONTRA : Exemption from ‘appearance’ 
does not mean exemption from attendance in court. The court has therefore power 
to order examination in court provided she docs not become visible to the public 
jRe Bilasroy. 33 CWN 681; Mariamhai v Abdul A1946. B 340]. So, a woman examined 
in private room completely veiled in burkah or other garment cannot be said to be 
making a "personal appearance in court” [Mariambai V Abdul, sup]. The code docs 
not appear to make any difference between “appearance” and “attendance”. As a parda 
woman who submits to an examination on commission also submits to appearance 
(though under parda) before commissioner, there can be conceivable objection or encroach¬ 
ment of right under si32 if the judge examines her at anybody’s residence or in his 
chambers [Md Ismail v Wazir Bibi. sup. folld in Motibai v Champalal sup. as she has 
no right to be examined at a place of her own choice or where she happened to be at the 
time of issue of commission \Khitipati v Dharani. 48 C 448; Md Ismail v Wazir Bibi 
sup: sec however Bibi Uma v Syed, A1937, P211. Ladies completely covered in burkah 
could be examined cither in court room excluding all public unconnected with suit or 
in Judge’s chamber \Sakina v Zainab. A1967 Raj ^2]. 

Gosha women are exempt from personal appearance [Md Thambi v Shk Farid, 
A1952. M 80]. When a woman examined behind the parda was being tutored by some¬ 
body the evidence should be excluded [Sundar v Dattatraya. sup], 

133. Ey^anption of other persons .—'[(/) The following persons shall be 
entitled to exemption from personal appearance in Court, namely: — 

(f) the Pre.sident of India; 

(if) the Vice-President of India; 

(iif) the Sneaker of the House of the People; 

(iv) the Ministers of the Union; 

fv) the Judges of the Supreme Court; 

C^veimors of States and the administrators of Union territories; 

/ of Ihc State Legislative Assemblies; 

(vn/) the Chairmen of the State Legislative Councils; 

(ix) the Ministers of States; 

('.v') the Judges of the High Courts: and 

applies.] 

of such exemption, and 

fJtc ^ necessary to examine him by commission, he shall pay the 

‘ mmission, unless the party requiring his evidence pays such costs. 

Bangladesh & Pakistan ; (n) For siib-s.r. (/) and (2) read the following 

1. Subs bv C P Code (Am] Act 66 of 1956 sl2 

2. Sub-s (2) omitted by C P Code (Am) Act 66 of 1956 s 12 

3. The words so exempted” omitted by ibid 
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133. Exemption of other persons. —(7) The Provincial Government may, by notifica¬ 
tion in the official Gazettee, exempt from personal appearance in Court any person whose 
rank, in the opinion of such Government, entitles him to the privilege of exemption. 

(2) Ihe names and residences of the persons so exempted shall, from time to time, 
be forwarded to the High Court by the Provincial Government and a list of such persons 
shall be kept in such Court, and a list of such persons as reside within the local limits of 
the jurisdiction of each Court subordinate to the High Court shall be kept in such sub¬ 
ordinate Court. 

(6) Read sub-s (i) with the words “so exempted” inserted in place of asterisk 
marked 3. 

Notes. Examination on commission (Or 26, r 1). Class of persons is included in 
the word ‘person’ \^Amarshinghji v Utsab, A1953, Raj 57]. It is well established that classi¬ 
fication or discrimination based upon reasonable distinction is valid under art 14. The 
Rana who by a notification under s 133 was exempted from personal appearance in court 
is still so exempted after coming into force of the Constn [Bashist v Radhika, A1952, Pu 
97]. Ex-Ruler of Indian State cannot claim exemption from appearing in court unless a 
notification is issued under the section [Darbar <£c v New India &c, A1955 B 275]. A 
Bishop is not entitled by reason merely of his rank to be examined on commission 

[Fernando v Barnabas, A1961 M 31]. 


134. Arrest other than in execution of decree. —^The provisions of sections 
55, 57 and 59 shall apply, so far as may be. to all persons arrested under this Code. 

135. Exemption from arrest under civil process. — {!) Judge, Magistrate 

or other judicial officer shall be liable to arrest under civil process while going 

to, presiding in, or returning from, his Court.. 

(2) Where any matter is pending before a tribunal having jurisdiction thercin, 

or believing in good faith that it has such jurisdiction, the parties thereto, their 
pleaders, mukhtars, revenue-agents and recognized agents, and their witnesses 
acting in obedience to a summons, shall be exempt from arrest under civil 
process other than process issued by such tribunal for contempt or Court wni e 
going to or attending such tribunal for the purpose of such matter, and while 

returning from such tribunal. * ^ u* + 

(3) Nothing in sub-section (2) shall enable a judgment-debtor to claim 

exemption from arrest under an order for immediate execution or w ere sue 
judgment-debtor attends to show cause why he should not be committed to 

prison in execution of a decree. ♦ ♦ p enh 

Changes and Cross-Ref. The words “other than .... contempt of court sub 
sec (2) have been added and sub-s (3) is new. “Immediate execution [Or 21, rll(/)], 

“attends to show cause” [Or 21, r37(/)]. ^ * n u f « nr « QrtliHfnr 

.0 SipTot Jn. a. Pl.M« "1.0, w]- 

in person was ordered then and there to be conmit e op aiq^'? t 9141 The 

An Income-tax Officer is a “tribunal” [Basheshar v Amolak, AI933, L2I4]. The 

attendance in court must be bona fide in relation to the 

has jurisdiction in the matter pending. The exemption is forfeited f oj 

returning from court there is unnecessary or excessive deviation sufficient to forfeit 

privilege" Zat p^iod is reasonable for g°“g 

depending on the circumstances of each case ... Arhufn '^ Mahavir A1938 A 3661 

V P. 1856. 5 HlC 61U R v S.tori, l«/r« olWi 

A plptatB "ho cimo to pj!!ri]e“d twm atrrat [In re Sim Bn. 

■was not returning home [Ardeshirp v Kalyan, JZ .a. j, v 

disa^roved)]. for such time as is necessary for going to. 

The protection from arrest continues fo lAppasamy v Govindan. 4 MHCR 

attending at and returning from the refreshment^ does not rob a person of the 

145J. The slightest deviation for busmen or business in court was 

protection, but where a person ^as arrwt residence, the arrest was 

n 1071]. It is not a deviation sufficient to forfeit 
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the privilege if the shortest route is deviated from Un re Surendra, 5 C 106; R \ Behari 
46 A 663]. The protection extends only from his temporary lodgings to the court or 
from the court to temporary lodgings. An arrest when he is walking is legal [Jasgarnath 
V (Janes/t, A\9i5 P 6j. Accused no 1 was a process server and accused no 2 the holder 
of a decree against the complainant. In execution of the decree complainant was arrested 
by accused no I at 3 p m within the court house compound where he attended court 
in connection with his criminal case. He was taken to the civil court and the judge 
being busy he was detained till 5 pm, when after hearing him ordered him to be released 
under s 135(2). There was no wrongful detention of complainant [Kadamali v R A1935 
C 551 : 39 CWN 318]. 

The section applies to persons engaged in civil litigation and does not give exemption 
to a person ordered to pay maintenance under s 488 Cr P Code [Dani v R, A1929, L 785]. 

An accused ordered to attend a criminal court is entitled to the protection [Cursetii v 
Hargovind, AI929, O 426]. 

Presy Small Cause Court. Where exemption from arrest under a writ of Presy 

S C Court is claimed, the matter must be governed by the English law L//i re Soorendra 
5 C 1U6J. * 

Appeal. An order under the section falls within s47 and is appealable [Gobinda 
V U B Ld, A1924, M 900]. 


135A. Exemption of members of legislative bodies from arrest and 
detention under civil process. —(7) No person shall be liable to arrest or detention 
in prison under civil process— 

(6t) if he is a member of a unicameral Legislature or of either ^[House] 
of a bicameral Legislature ^[continued or constituted under the Constitution], 
during the continuance of any meeting of such Legislature or ‘[House]; 

ib) if he is a member of any committee of such Legislature or ^ [House] 
during the continuance of any meeting of such committee; 

(c) if he is a member of either '[House] of such a bicameral Legislature, 
during me continuance of a joint sitting, meeting, conference or joint committee 
of the ^[Houses] of that Legislature; 


and during the fourteen days before and after such meeting or sitting. 

(2) A person released from detention under sub-section (7) shall, subject 
to the provisions of the said sub-section, be liable to re-arrest and to the further 

detention to which he would have been liable if he had not been released 
under the provisions of sub-section (7). 

Bangladesh & Pakistan: In sub-sec (/) in cl {a) omit “unicameral” and “or of 

bicameral Legislature continued or constituted under the constitution” and 
or House , in cl {b) omit “or House"; Omit cl (c). 

civii^d^lsDutes enforcing judgments in 

II disputes and not when there -s an offence under the criminal law. So long as the 

brParitm^"n1 H of parliament or State Assemblies are not defined 

194 Commons in England (Arts 105 and 

sittinc oTparUnmo immunity from arrest exists for 40 days before the 

sitting of Parliament and for 40 days after prorogation. 

from^a^rTe'’srHnr!n'l'"'^"’h'^ detained under Preventive Detention Act cannot claim freedom 
I om arrest during such membership [Artsitmali v State, 56 CWN 711]. 

outslfe'P''operty to be attached is 

not relatine tn the ^ attached under any provision of this Code 

is situate oiitsidp thp and such person resides or such property 

application ff mad^ thP^r the jurisdicUon of the Court to wWc^e 

or make an order of discretion, issue a warrant of arrest 

limits ot whose Tur1sdiS r"L’ Court within the local 

of the warnnt or ordp t Person or property resides or is situate a copy 

arrest or attachment^ probable amount of the costs of the 

-(^ The Dist rict Court shall, on receipt of such copy and amount, cause 

1. Subs for “Chamber" by lAO 1950. 

3 ; Subs hr x'hambers” bv^'YAo" 195aby ibid. 
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the arrest or attachment to be made by its own ofiScers, or by a Court sub¬ 
ordinate to itself, and shall inform the Court which issued or made such warran 

or order of the arrest or attachment. r.f>r«r.n 

(i) The Court making an arrest under this section shall send the Person 

arrested to the Court by which the warrant of arrest was issued, u^ess he show 

^use to th“?aUsfaction of the former Court why he should not be sent to the 

latter Court, or unless he furnishes sufficient security for his appearance before 

tne latter Court or tor satisfying any decree that may be ^ 

(4) Where a person to be arrested or moveable property to be attacn^ 

“d"cS fu^dSi\T¥oS wfihrmr® 

’bltfSa" c'ou^T'L^S omKW and a.onn., shall proc«l as if i. 
were the District Court. 

Bangladesh & Pakistan : Sub-sec (4) ommUted by PAO, 9^9 

Scope and Application ®®‘^^‘°^ith^Or^38*°rr°l and 5° it enables the court to 

not relating to execution ot ^ before judgment property outside the local 

arrest before judgment a person or atta co jg^d with Or 38, r 8 order the 

limits of its jurisdiction. It may ®!. w’ 9 r 561; Desiaj v Ramjashar, 

removal of the attachment [Firm M S order of injunction (see Or 39. 

A1937. R 3671- S 136 also enables ^ Party to eidome an o^^^^ 

r2) against a person outside the loca i Salamchand v Joogal, 55 

order [A Milton & Co v 0,ha A M 5741 ’ 

C 777; Adaikkala v Imperial Bank, Aivzo, ivi j- attachment directly to 

Under s 136 it is not open to the court A 1941 . A 212; Desraj v 

any other court except the District c indorsed not to the District Judge but to 
Ramjashar, A1937, R 367]. If v R, A1937 P 603; Haji Rahim v 

a Munsitt in the District, it is illegal L ^^5 prescribes only a procedure 

A1963, A 320]. It has however been h objection is taken and does not 

and non-compliance with it ^ay be waived it ^ ^^3. jshagwan v 

invalidate the attachment itself [Mookan power to release the property from 

Santokh, 65 PLR 609]. The District ^ourt has no^power^^ 

attachment even if security is ^ v Shah, A1963, Mys 147]. 

heard by the court directing attachmen [ _ transfer the Writ of arrest to the 

Where the High Court directed the Sheritt virw 

District Judge and the District Judge exe 

[Bhagabat v Revati. A1934. C 818] attachment before 

Attachment Before Jud^ent. jurisdiction. S 136 says that the order should 

judgment of properties . Lnsdiction the properties are situated. It is a 

be sent to the District Court within who ] section is an irregularity [Mariamma v 
procedural matter and non-complian^ ^ .«p,-contra : Haii Rahim v 

Ittoop, A1952 T-C 159 FB, , j before judgment addressed to no court but 

Salimullah, supS. An order of attacta ;„ri^aiction and null and void [Bhagwan V 
to the baliff in another district is without M951 MB 82]. 

bantokh, A1968 Pu 461; Rameshwardaya outside court’s jurisdiction, see notes 

As to attachment before judgment P 

to Or 38, r5, post. 

S“"h.lfcoSfnu®foV .he langi^of such subordinate Court until the 

m nrvsSS Go''vOTmeh1rraay declare ,what shall be the language of 
any SclTcourt and Tu what character applicatrons to and proceedings ,n such 

Courts shall be written. . allows anything other than the recording 

(J) Where this Code reqmres or writing may be in 

of evidence to be done in waiting in ^quainted with English, a translation 

English: but if any party or his pleader is uimcn 

1. Subs for "Provincial Government” by I AO 1950. 
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into the language of the Court shall, at his request, be supplied to him; and 
the Court shall make such order as it thinks fit in respect of the payment of the 
costs of such translation. 

Bangladesh & Pakistan : For ‘‘State Government” read “Provincial Government”. 

Scope and Application. Art 345 Constn merely empowers the State Legislature 
to adopt any of the languages in use or Hindi as the language to be used for official 
purposes. Even after the Madhya Bharat Official Languages Act, the use of English by 
the subordinate courts for purposes mentioned in sub-s (i) was not prohibited. Plaint 
filed in English was valid [Dayabhai v Natwarlol, A1957, MP 1; Wakhare v S, A1959, 
MP 208J. The meaning of the proviso to a notification issued by the Govt under sub-s (2) 
is that any language or script other than Hindi in the Devnagri script which is already 
in use may continue. Hence a written statement filed in Urdu in Persian scrijpt can be 
accepted [Md Azxmuddin v S, AI959, A 459]. Plaint written not in Hindi but in English 
is valid [Saraswatibai v All Bank, A1963. A 546]. Even after issue of notification by 
State Govt subordinate courts can entertain pleadings and applications in English subject 
to a translation being supplied to the other side, where necessary [5ycd Ahm v Abdul 

A1967, AP 42]. 

138. Power of High Conn to require evidence to be recorded in English,^ 
(/) The High Court may, by notification in the official Gazette, direct with 
respect to any Judge specified in the notification, or falling under a description 
set forth therein, that evidence in cases in which an appeal is allowed shall be 
taken down by him in the English language and in manner prescribed. 

(2) Where a Judge is prevented by any sufficient reason from complying 
with a direction under sub-section (/), he shall record the reason and cause the 
evidence to be taken down in writing from his dictation in open Court. 

Assam & Nagaland Am : S 138 as substituted in Assam by CP Code (Assam Am) 
Act 2 of 1941 contains the following changes ; For the words “that evidence in cases 

.prescribed”, substitute “that in cases in which an appeal is allowed, he shall 

take down, or cause to be taken down, the evidence in the English language and in the 
form and manner prescribed”. There is no sub-sec (2). 


139. Oath on affidavit by whom to be administered. — In the case of any 
affidavit under this Code— 

(a) any Court or Magistrate, or 

(b) any officer or other person whom a High Court may appoint in this 
behalf, or 

(c) any officer appointed by any other Court which the ^ [State Government] 
has generally or specially empowered in this behalf, 

may administer the oath to the deponent. 

Bangladesh & Pakistan: For “State Government” read “Provincial Government". 

Notes. Affidavit sworn before a commissioner of High Court, Calcutta is receivable 
m evidence m the High Court of East Bengal [In rc Rutema Tea Co Ltd, 1 DR 71]. 
Affidavits sworn before Notary Public in U S A, certified under seal of county clerk and 
clerk of Supreme Court and forwarded under certificate of Consulate General of India 
m New Work arc admissible [//i re. K K Roy (P) Ld^ A1967 C 636] but such affidavits 
sworn before Notary Public in India are not admissible [//i tlw Matter of Gaya Textiles 

yt) LUt Aiyoo C iooj* 

Oaths Commissioners appointed under s 139 are not authorised to administer oaths 

“’ose required under CPC [Ahmad Din v Abdtd, A1966 Pu 
.28, itiyai v A, A1970 A 241 FB; Kamal v Dwarka, A1965 MP 15] or to do any other 
judicial act [Ahmad Din v Abdul, sup]. 



140. Asse.ssors m causes of salvage. etc.-{l) In any Admiralty or 
Admiralty cause of salvage, towage or collision, the Court, whether it be exerising 
Its original or its appellate jurisdiction, may. if it thinks fit, and shall upon 
request of cither party to such cause, summon to its assistance, in such manner 

prescribed, two competent assessors; and such 
assessors shall attend and assist accordingly. 

receive such fees for his attendance, to be 
p4 y such of the parties as the Court may direct or as may be preserf 

I. Subs for “Provincial Government” by I AO 1950. 
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Assessors* See Asiatic S N Co v Arabinda^ A1959 SC 597: 1959 Supp 1 SCR 979 
and Hals 3rd Ed, Vol 15 para 588. 

141. Miscelldfieous proceedings .—procedure provi^ied in this Code 
in regard to suits shall be followed as far as it can be made applicable, in all 
proceedings in any Court of civil jurisdiction. 

Scope and Application. In the Code of 1882 the corresponding s 647 ran — 

“Ihe procedure herein prescribed shall be followed, as far as it can be made appli^ e, 

in all proceedings in any Court of civil jurisdiction other than 

was divergence of opinion in several cases as to wncthei the i a icise p p 

proceedings in execution and an Explanation was added to the section by the C P Co 

(Am) Act VI of 1892 which ran thus;— of 

**Explanation.~-This section does not apply to applications for the execution 

decrees which are proceedings in suits.** 

In the Code of 1908, the words “in regard to suits” have been added and the words 
“other than suits and appeals** and the Explanation have been omitted. This has introduced 
no change in law. It was held in Thakur v FakiruUah, 17 A 106 PC: 22 lA 44 (decided 

in 1894 under the Code of 1882) that independently of the Explanation, the original 

section was not applicable to execution proceedings. The result is that s 141 does not 
make applicable to proceedings in execution all the procedure provided in the Code in 
regard to suits [see Haricharan v Manmatha, 41 C \;Asifn v Raj, 13 CLJ 642; BasaratuUah 

V Reazuddin, A1926 C 773: 30 CWN 570; Balasubramania v Swaranammal. 38 M 199; 
Arunachalam v Veerappa, A1931 M 656 FB; Lakshmibai v Ravji^ A1929 B 217; Bharat 

V Ashgar, 45 A 148; Bhubam^swar v Tilakdhari, 4 PLJ 135 FB; Bholii v Ram, A1921 
L 67], The Supreme court has also held that the section does not apply to execution 
proceedings for two reasons: (i) execution proceedings are continuation of suit; (li) the 
Code in s 141 provides specifically for suits. S 141 which applies only to original 
proceedings does not apply to such proceedings [Dokku v Katragadda, A1962 SC 1886]. 
So the provisions of Or 9; Or 2 r2; Or 17 rr2-3; Or 23 r 1 &c do not apply to applica¬ 
tions for execution. 

Although an order in execution under s 47 is a decree with s 2(2) it is not a decree 
in a suit and Or 9 is not therefore applicable [Arunachalam v Veerappa, supra]. 


Procedure Provided in This Code'’* The section extends the procedure provided 
in regard to suits to proceedings in civil courts. It makes applicable to other proceedings 
only those portions of the Code which deal with procedure and not those which deal 
with substantive rights [XJsmanali v Sagar, A1965 SC 1798; Parosurama v Seshier, 27 
M 504; Damddara v Kittappa, 36 M 161]. So, unless it falls within Or 43 there is no 
right of appeal from an order passed in a “proceeding** contemplated by this section 
[Chandar v Durga, 46 A 538; Hara v Murari, A1922 C 572; Habibar v Saiduntiessa, 
A1924 C 327; Chandrawati v Jagannath, A1925 L 489]. 

“Proceedings in Any Court of Civil Jurisdiction’*. These words refer only to 
original matters in the nature of suits, such as proceedings in probate, guardianship and 
so forth [Thakur v FakiruUah, sup; see Sarat v Bisweswat\ A1937 C 534: 31 CWN 576; 
Narayan V Dhondiba A1937 B 111; Ma Than v Ma Hia, A1941 R 201; In re Lilian, 
A1943 C 19; Lakshrni v Dipan, A1950 P 290; Peda v N'agabhusanam. 1955 And WR 
880; Penyakaruppa v Vellai, 1963, 1 MLJ 376] and also applications which are ejusdem 
generis with such proceedings [Laxmi Investment Co v Tarachand, A1968 250]. In 

all original petition {eg winding up), evidence oral and documentary can be given under 
sl41 [Sabapathi v 5, 48 M 448, 453; Veeramachineni v Bode. A1949 M 675]. The 
Supreme Court has however held that the expression “civil proceeding*’ is not necessarily 
confined to an original proceeding like a suit or an application for appointment of a 
guardian etc but that it applies also to a proceeding which is not original [Ram Ch v S, 

A1966 SC 1888]. . . . , , 

Applications for amendment of plaint or addition of parties being interlocutory and 
not proceedings of original nature are not “proceedings in civil court within the meaning 
Sl41 [Medam v Gaddala, A1971 AP 332]. 

The section applies to proceedings under Land Acquisition Act [Bhandi v Ramadhin, 
2 CLJ 359, 368]; Guardian and Wards Act [In re Bai Jamna, 36 B 20; Jyoti v Pyari, 
57 C 733]; Lunacy Act for appointment of Receiver under Or 40 [Venkata Subba v 
Lalitamba, 1955 And WR 320]; Bihar Hindu Religious Trusts Act, \9S0[Saligram v 
Raghavacharya^ A1969 P 118]; Bombay Agricultural Debtors Relief Act, 1947 [Keshavlal 
V Vithalbhai, A1965 G 275]; U P Consolidation of Holdings Act, 1954 [Bansi v Dy Dir, 
A1967 A 592]; Industrial Finance Corpn Act, 1948 [Industrial Finance <£c v Thakur 
Paper Mills, A1972 P 83]. Arbitration proceedings [In re Firm. A1922 S 6; Shrinath 
Bros V Century Spg A1968 B 443]; Arbitration under s 19 Defence of India Act, 
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1939 and bengal rules [Hailaja v S. A1971 C 137]; Application under Or 9 r 13 [Dwarka 

V Pyare, 52 A 947]; Application under Or 34 r 5(i) [Srirarnulu v Firm, A1933 M 55], or 
under Or 34 r6 [Babu v Rashunandan, 52 A 839]; Companies Act IHindusthan Bank v 
Mchraj, I L 178; Bombay B T &c \ Dorabji^ 27 B 415, 418];Proceedings upon a reference 
under s 146 CrPC to civil court [Ram Ch v S, A1965 A 446 on appeal A1966 SC 1888]. 

But the special powers and jurisdictions under the Code, eg in s90; Or 14 r 6 or Or 
36 are not applicable to proceedings under s 153 Companies Act [Bhagwanti v New Bank, 

A1950 Pu 111 FB]. S 141 does not apply to proceeding under the Administration of 
Evacuee Property Act, 1950 [Ebrahim v Tekchatid, 1953 SCR 691: A1953 SC 298]. As 
to applicability to Hindu Marriage Act see Gunga v Kritshna, A1967 Or 19. It does 
not make Or 9 applicable to proceedings started under Or 9 rr4, 9 and 13 [Doma v 
Humnaresh, A1959 P 121 PBJ. To a second application under Or 9 r 9 for restoration 
after first application under Or 9 r9 is dismissed for default s 141 does not apply 
[Laxmi Investment Co v Tarachand, A1968 B 250—cases discussed]. 

“As Far as it can be Made Applicable.'’ The provisions of a special law shall 
prevail so far as they go; but in matters on which they are silent the provisions of CPC 
will apply. The spccifice provisions of s 146 CrPC will have overriding effect over the 
provisions of CPC and no conflict is likely to arise [Ram Ch v S, A1965 A 446]. 

S 141 does not apply to succession certificate proceedings and so a receiver cannot 

be appointed in such proceedings [Kanhaiya v K, 46 A 372]. It does not apply to 
revision petition [Md Saadat v Corpn, A1949 L 186]. Revisional matters are not original 

matters in the nature of suits {Hafas'ji v Mangalgirii, A1946 B 201]. 

Except where specific rules under the Companies Act, 1956 indicate a company 
procedure, the procedure under the Code for the trial of a suit would apply to a proceeding 
under s 543 ibid, and the procedure prescribed under Or 22 r 3 ought to apply [Prabhakar 

V Vikram <fic, A1963 MP 120]. The Code is applicable to proceedings under the 
Arbitration Act, 1940. Where after an award was filed in Court, the parties entered 
into a compromise modifying the terms and the compromise did not go outside the award 
—Held that the power to record the agreement will follow from the application of the 
Code by s41 of the Arbitration Act and also s 141 [Mttnshiram v Bn/in-ari, A1962 SC 903: 
1962 Supp 2 SCR 918]. 

Applicability to Proceeding under Art 226 of Constitution. Provisions of s 141 
apply to proceedings under art 226 Constn relating to civil rights being civil proceedings 
except to the extent to which their applicability may be affected by the rules of the 
Court or any special law or rule Dist Panchayat <fcc v Jainarain. A1967 A 334 

{Narayan v Ishworlal. A1965 'SC 1818 rel on); Krishnalal v S, 1967 C 275; Ibrahimbhai 

V S. A1968 G 202; Adinarayana v S. AI958 AP 16— contra: s 141 is not apptoble to 
proceedings under art 226 Constn as High Court exercising extraordinary jurisdiction 
cannot be said to be a court of civil jurisdiction [Bhagwan v Addl D/r, A1968 Pu 360; 
Rainbow &c v Industrial Tribunal, A1959 M 137; Khurjawala Buckles <fic V Cominr, 
A1965 A 517]. 


142. Orders and notices to be in writing .—All orders and noti^ served 
on or given to any person under the provisions of this Code shall be in writing. 

Notes. Service of notices (Or 48 r2); Services on pleader (Or 3 r5); The practice 
of mofussil courts not drawing up interlocutory orders is improper and inconsistent with 
s 142. A party desiring to appeal from an order not drawn up should ask the judge to do 
so and it is his duty to comply [Bombay Govt v Limdi, A1944 B 24]. 


143. Postage. —Postage, where chargeable on a notice, summons or letter 
issued under this Code and forwarded by post, and the fee for registering the 
same, shall be paid within a time to be fixed before the communication is made: 

Provided that the * [State Government] may remit such postage, or fee, or 
both, or may prescribe a scale of court-fees to be levied in lieu thereof. 


Bangladesh & Pakistan: For “State Government’* read “Provincial Government”. 

Notes. Dismissal of suit for non-payment of postal charges (Or 9 r2). Service of 
summons by post (see amended Or 5 rlO in Orissa. Pat Pu Raj & WP and Or 5 r21-A 
in Bom); Service on Corporation by post (Or 29 r 2). 

144. Application for restitution.— {!) Where and in so far as a decree ’for 
an order] is varied or reversed, the Court of first instance shall, on the application 
of any party entitled to any benefit by way of restitution or otherwise, cause 


1. Subs for “Provincial Government” by I AO 1950. 

2. Ins by C P Code (Am) Act 66 of 1956 s 13. 
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such restitution to be mode os wUl, so tor os ma, 'S 

SMtoras *bof bror .evened; »d. to, tMs ^pu^o«. 

r;,”SL“r.nS=srd?™^.t ^ 

Utiar-Pradesh Am— Sub-s (I) was 66 of 1956 with 

stituted sub-s (7) is the same as amended by j^erwise” after the words "decree or 

the addition of the words “tn appeal, revision or otherwise 

an other is varied or reversed . ■ •, u i tc marked 2 

BANGLADESH & PAKISTAN : OmU the words inside brackets marked 2. 

Scope and AppUcation. The \o^die TccSd, 

judgment or order the law raises an obligation to the other party for 

the benefit of the erroneous Judgment or orj'ef to^enforce that obligation unless it is 
What he had lost and it is the duty of the cou interests of justice IBIiaswant v 

shown that restitution would be f [^66 SC 948; Ramraian v Mathura, A1971 

Kishrn, A1953 SC 136; Binayak v Ramesh. A 1966 SC 94». including refund of 

MP 69]. For this purpose the court is nential on the variation or reversal, 

costs, interest, damages &c which are ^ nn ^ It is an independent proceeding with 

Restitution proceeding is not proceeding m r»f anv Question within s 144 is a decree 

an independent procedure and the delerrnina i ^ apply, then only 

Ls 2f2)J. S 141 does not apply to proceedings under Even it lik^ 

the procedural part of the Code would be aPPl'cable and ^ 

Or 9 r8 [.Silaram v Bapurao, A1953 ^ ^ p ^ Chhotcy, 

XheToVd^-ml^InTe^^^^ empowerTng''and not of 

CWN 377: A1935 PC 12]. An abatement of a suit or ^ 

reversing the decree or order passed IVmdyachat v 'under art 226 Constn 

Provisions of s 144 The principle of res judicaia and constructive 

V A>966 SC .194, 

”.h 9 S. of ,9.S ond mod. .or. co..p,.hou,i™^ 

Tbor. I. d,.=.don.o of opinion .bon. “”bP;ic.bili.y_ o^^^" ”* 0 " 

or reversal of a decree or an order. Privy Counc ^ iCuran v Ditta A1935 PC 12]. 

say that the variation or reversal must be by a ^ reversal or variation 

Bombay Jtligh Court has held that it provides for e ^ proceedings or 

including the reversal by a superior court, ^ t e A1968 B 57 {Shivbai v Yesoo, 

by a different court in different proceedings ' Allahabad Theatres v Ram Saiiwan, 

A1919 B 175: 43 B 235; Shivappa v _Dnlies howsoever the decree may 

A1949 A 730 folld)]. The Madras view is ^^Or 9 r 13 or by a separate suit 

be vaned or reversed, eg when the decree is set ® geshasani 40 M 299] or by a 

Ifor instance on the ground of fraud) \S Z^aml v BasL, A1945 

suit under Or 21 r63 iVenkata \Surya. A^^ ^^^^^^^^^ ^^, 3 , p ijo], 

M 360; see also Riruji V Amrati, A\9U S 23 , a ^decree-holder auction purchaser gets 
or when the decree becomes ineffective property iVmanath v Pedru. 

possession but a claimant succeeds in a smt r g ® or order may be varied or 

A1950 M 9], Allahabad High Court has he proceedings, or in a 

reversed in appeal or in revision, or by same ~urt oyn son« ^ 

separete suit, or even by subsequent aSsO- Vindhyachal v Board &c, A 1956 

Allahabad Theatres Ld v Ram . tMaqbul V Khodaija. A1949 P 133 FB; 

A 663J. Similar view has been taken m Pat L pradesh XHariram v Pooransingh, 

Naubindal v Syed Sadruddin, 1957 BLJR 53 1’ . j^ys 112]; Travancore-Cochin 

A1962 MP 295]; Mysore [Bhim V. ‘^^ Hkh Court kowever, held that the section 
[Efliyaffti V Ous,eph, A1950 T-C 48]. ^“'r^verse^ ^by a superior court on appeal, revision 
only applies where a decree by^a proceeding in the suit itself, or by 

or reference. But if a decree is set aside beine set aside by such a decree, it is 

a decree in another 'f’ oi^within tL words of the section [Gopal v 

superseded—these are matters which are not 
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Swarna, AI931 C 14; 34 CWN 707—per Rankin, CJ]. In another Division Bench, 
Muklrji, J supported the view of Rankin, CJ but Guha, J held that reversal or variation 
was not confined to appeal or revision only IRamanath v Scikh, A1931 C 42: 34 CWN 746]. 
Similar view was expressed in Lahore [Alfred v Sirajuddin, A1944 L 165]. 


Whether Section is Exhaustive: [In Proper Cases Recourse May be had to 
s. 151J. in any case it must always be remembered that s 144 merely provides the procedure, 
but the power ot restitution is independent of it and is inherent in every court. Many 
cases have held that the section is not exhaustive [Ankamma v Basava, sup; Sufal v 
Surendra, AI935 C 90; Narendra v Ganesh, A1946 P 408; Chokalinsam v Krishna, A1964 
M 404J and there are various cases in which restitution has to be resorted to for restoration 
of status quo or for the ends of justice. In regard to such cases resort must be made to 
s 151. The power of restitution being inherent in every court, it has been held in numerous 
cases that the power is not confined to cases strictly covered by s 144. 

The Privy Council observed that it is the duty of the court under s 144 to place the 
parties in the position which they would have occupied but for such decree or such part 
thereof as has been varied or reversed. The power is inherent in the general judisdiction 
ot the court to act tairly and rightly and it is one of first and highest duties of a court 

to repair the injury done to a party by its act. The right to get restitution does not rest 
merely on s 144. In this case an execution sale was set aside after nine years. In the 
interval the auction purchasers had obtained possession of the property sold and after 
this decision the judgment-debtors applied for restitution— held that the judgment-debtors 
were entitled to possession only on payment of the purchase money less the mesne profits 
derived by the purchasers. The auction purchasers also claimed the value of the 
incumbances discharged by them but as they discharged the incumbrances of their own 
accord witiiout any order of court were not entitled to it [Jai Berham v Kedar, 49 lA 351; 
A1922 PC 269: 2 P 10; Rodger v Comptoir <£c. 1871, 3 lA 465, 475; Birendra v 


Surendra, 44 CWN 438; Rajjabali v Faku, 35 CWN 483; Beni v Kundan, A1934 L 322; 
Ramanath v Sheikh^ 34 CWN 746; Palaniappa v Ramanathan, 57 M 849; Naren V Bsnoth, 
54 CWN 896]. In cases not covered by s 144 the court has inherent power to order 

restitution under sl51 [Mukkayi v Pathavumrna^ AI955 M 173]. 

When a party who lost his property in execution of a decree seeks to recover the 
same by reason ot the appellate decree, he is not initiating any original proceeding but is 
only concerned with the working out of the appellate decree. He is entitled to the relief 
of restitution, because the appellate decree enables him to obtain that relief, either expressly 
or by necessary implication [Mahijibhai v Manibhai, A1965 SC 1477 {Jai Bchram V Kedar, 
sup, rel on)]. 

Where the mistake of the court causes manifest injury to a party or where the 
ministerial staff has failed to correctly embody in the decree what was decreed, justice 

should be done by restitution [Naubindlal v Syed Sadruddin, 1957 BUR 534]. 

Further, s 144 applies only to a decree and there can be no “decree” unless the 
proceeding is a “suit” (sec definition of ‘Decree’). In the case of orders &c which are not 
decrees, resort has to be made to s 151 for restitution. The difference is that s 144 is 
mandatory while sl51 is discretionary [IVahid v Jubeda, AI952 N 190]. 

When a sale is set aside and an application is made for mesne profits against the 
third party auction-purchaser, the restitution is ordered under inherent powers [Chensama 
V Velayudha, AI953 M 930]. 

The duty of the court is to place the parties in the position which they would have 
occupied but for the act of the court. “Act of the court” does not mean merely the 
act ot the primary court, or of any intermediary court of appeal, but the act of the 
court as a whole from the lowest to the highest [Naren v Benodc, 54 CWN 896]. “Cause 

such restitution.has been varied or reversed” means that the property should be restored 

more or less in the same state in which it was at the time the parly was dispossessed 
[Polurii V Koppolu, AI955 AP 182]. Even if a decree is modified or reversed, no restitution 
can e granted unless the eventual sale was in truth and substance a consequence of the 

'' ^ Bha 2 waiu v Sri Kis/ien, 1953 SCR 

AI953 SC 136 post]. 

nr "I decree is set aside [Chintaimm v Chtmi, 1 PLJ 43], or a decree is vacated 

nr nn^h° court of competent jurisdiction [Alfred v Sirajuddin, sup], 

or on the setting aside of a sale restitution of the land with mesne profits is applied for 

Ure'lf 4 "’“■'y restitution can be given under sl51: 

[see 21 CWN 564: Beni v Bran. 15 CU 187, 189; Jai v Kedar, 

2 P 10, 16 PC. 49 lA 351; Gonal v Hart. 21 CU 624; Raicharan v Debt, 26 CWN 408; 

A ?047 A1937 M 95; Rcso v Ananiha, 

disrrotmmrv IT ^ ^*>lution under the court’s inherent jurisdiction is 

discretionary [Tara v Tampi, 46 A 767; Ashutosh v Upendra, swp]. 
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Restitution may be made even when property is taken otherwise than in execution 

if the taking was under cover or in consequence of the decree. When a person has given 

up possession in consequence of a decree which is subsequently reversed, he is entitl^ed 

to get restitution [Gopal v 34 CWN 707; Baiknntha v Prasannanwy^, 51 C 324; 

Raghu V Shew, 16 CU 135; Hara Ch v Chintonwni. 21 TC 84; ^ Zawat, A1941 

L 343; Govinda v Mwtiswami, A1937 M 315; v Jamna. 42 A 568]. Upon reversal 

ot decree applicant is entitled to the actual sum realised by decree-holder and not also 

the rent in arrears [Mehr Chand v Shib, AI948 PC 178] When the court an 

evacuee property being a nullity is set aside on an application under ss 151/47 me 
auction purchaser is entitled to refund on the principles of equitable doctrine of restitution 

[Budh V Asst Custodin, A1972 Raj 34]. . . , r 

No restrictions can be imposed on the party claiming restitution before restitution is 

ordered and the money is allowed to be withdrawan. It does not also give ‘he Pw y 
any better position than that which he had when the wrong decree was passed [Cential 

The principle of s 144 can be applied to wtcim orders passed pending final disposal 
of a partition suit [Arunachalam v Pratap. A1930 M 988] H^tent of right in rest.tuti^ 
when decree of original court is restored by Privy Council [Zomindar v A 940 M 

830], The principle underlying s 144 applies even to Insolvency courts [5»)a; v 
A1942 N 132J. S 144 does not apply to the variation or revesal of a decree under a 

private compromise entered into whether out of court or in 

[Mustaddi V Sultan. A1933 A 743; see however Sundarama v Gopala, 1933 

If restitution is claimed not because of reversal or variation of a decree or or er. 

the ground of acquisition of fresh rights, the party must pursue the procedure laid down 

for recovery of possession [Vindyachal v Board of Rev, siip\. ^ 

Where the conseauences of a decree have been affected by another ecrce . 

suit [Bhawani v Md, A1937 A 232]. or where the court has to 

of conflicting rights under different decrees, s 144 does not apply f .s « 1 , 

33 CWN 908]. This view was dissented from. The fact that a case is ^ 

involves a determination between conflicting claims does not ^ ^ 

of s 144 if it otherwise comes within it \Ranianath v Sheikh, 34 CWN J. 

Restitution cannot be granted by the court to which a decree is sent for 
[iirwWi V Brahma, A1938 C 554]. Court cannot refer restitution proceedings to 
[Ram V Shanti, A1942 A 85]. An order for rateable distribution under s73 is not a deer 

within s 144 [Varada v Venkata, A1922 M 99]. 

When an application for restitution is dismissed for default another application lies 
Vfariram v Pooran, AI962 MR 295]. 

Or 2 r2 does not apply to restitution. Subsequent application for interest is maintain¬ 
able after application for principal amount is granted [Ram v Magan, A1935 A 195]. 

Restitution Under New Procedure. Under the old Code restitution was obtainable 
by execution, but under the present section all that is needed is an application in the case 
itself to the court of first instance stating the circumstances and the exact reliefs sought. 
Such application need not in every case follow Or 21 r 11. It may be in any form which 
suits best [Polaniyandi v Rasapa, A1937 M 173]. No formal decree need be drawn up. 
A party can apply whenever a decree is varied or reversed [Krishna v Kapildeo, A1951 P 
330J. 'ihe section does not provide for any notice, but on first principles notice should 
be served on all persons concerned and objections, if any, heard. The order passed by 

the court may then be executed under s 36. . • u • 

Proceedings for restitution are in a sense independent of the proceedings in the suit, 
for new issues require adjudication for giving complete and adequate relief. The order 
for restitution is in effect a new decree, which has to be enforced by another execution 
[Birendra v Surendra, 44 CWN 4381. Proceedings under sl44 cannot be taken against 
one who was not a party to the suit [Ujagar v Lxkha, A1941 A 28]. 

When an executing court executed an order of the trial authority which was subse¬ 
quently reversed by appellate authority, it has inherent power to remedy the wrong 
committed by itself [Abdulla v Samsher. 66 CWN 1068]. 

“So Far as IMtay Be”. The granting of restitution is not discretionary but imperative 
[Guran v Ditto, A1935 PC 12; S v Govinda, A1965 AP 398]. 

Who is Entitled to Restitution. “Any party” in s 144 includes every person against 
whom the decree was originallv passed and who is benefited by the appeal f hough he 
is not a party to the appeal \Gan^a v Broio. 12 CWN 642; G«r« v Vankatesh. A1937 B 
lOl; see Eraf v Vengnat. 18 MLJ 39], “Party” means party to the application and not 
party to the suit [BW/ v Damodar. 44 A 555, 560]. A party withdrawing money deposited 
by the opposite party is not estooned from claiming restitution when he wins m appeal 
IHurmat V Matlib A1952 As 111]. The word "party*- is not confined to mean only 
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technical parJy to the suit or appeal and must in appropriate case include any person 
‘entitled to any benefit by way of restitution or otherwise', ie any beneficiary under the 
final judgment be he in the technical sense a parly or not in the suit or appeal [Jofindra 
V Al%5 C 637 (yfli Berham v Kedar, A1922 PC 269: 49 lA 351 folld)]. 

“Party” should be widely construed so as to include persons who would become 
subsequently concerned eg assignee [Kadir v Kcmpit. A1941 M 315; Satya v Rangayya, 
A1941 M 480; Jamini v Dharma. 33 C 857]. When a sale is set aside, the auction purchaser 
before restoring possession to judgment-debtor is entitled to be paid the purchase money 
[Jai Berham v Kedar, A1922, PC 269]. There is no reason why s 144 should not apply 
to an auction-purchaser although his case is provided by Or 21, r83 [Gangadhar v Balwant, 
AI940, B 210]. An auction purchaser buying at a court sale has to prove that he acted 
with bona fides. There is no such presumption that a third party purchaser is a bona 
fide purchaser for value [Sahid v Abdtd, A1964, M 252]. Trespassers losing possession 
are not entitled to restitution [Banerii \ K L S Co, 46 CWN 374 PC]; nor a stranger 
{Laxmichand v Snndrabai, A1952, N 275]. 


Against Whom Restitution Can be Enforced. Restitution is obtainable not 
merely against the original plaintiff but also the purchaser in execution [Basanta v 
Balmitkund, A1923, P 371]. A judgment-debtor from whom the transferee of a decree 
realised the decretal amount is entitled to restitution against him on reversal of the decree 
although the transferee was not brought on the [Govindappa v 

Hanumanthappa, 38 M 36; see however Rapab v Fakii, 35 CWN 483]. Restitution can 

be obtained against an attaching decree-holder on the reversal of the attached decree m 
appeal [Anganna v Sitbbaraya. 53 M 796]. Transferee pendente hte of a party is his 
representative and restitution can be ordered against him [Hurmat y Afonin, A1952. M 
111]. Restitution cannot be claimed against a surety as s 144 applms to ^ 

representatives [Raghubar v Jai, 42 A 158: 46 lA 228; Syed V Abdul, A1938, N 1 , 

Zamindar v Susi, A1940. M 850]. it** 

The rule in s 144 is relaxed when it conflicts with another rule of equity, namely, 

that a bona fide purchaser for value should not suffer for the mistakes of irregulantiM 
committed by a court of law, A stranger to the decree is not bound to enquire into 
the merits of the plaintiff’s claim or into the validity of the decree. But where the aucUon 
purchaser was a mortagee of the property, he must be deemed to have known aU 
about it and cannot invoke the equitable doctrine [Chota Nagpur Banking V Amiw, 
A1943. P 325]. Purchase by bona fide purchaser for value in execution of an ex ^te 
decree cannot be disturbed even if the f.v parte decree is set aside ^ 

38 C 622; Janukdhari v Gossain, 11 CU 254; Bisakesan v Krishna, A1951, Or 148J. 
In exceptional cases relief may be had under sl51, eg. where the sale itself was without 
jurisdiction or where there has been material irregularity on the part of the court 
[Biswakesan V Krishna, sup]. 

So, restitution cannot be obtained against a bona fide purchaser for value at a 
court-sale even though the original decree is set aside in appeal [Pinri v Hanifunissa, 
38 A 240; Manilnl v Ganga, A1951. A 832], but where the purchaser is the 
holder he is bound to restore the property [Zcinalabedin v Afrf, 10 A 166 PC; Shivbai 
V Yesoo, 43 B 235] even though the decree-holder subsequent to the purchase settled 
the land with a tenant \Sagore v Mafizuddin, 24 CWN 50; sec Rohini v Rodding, 21 
C 340]. When a decree is declared to have been obtained by fraud after a sale in execu¬ 
tion, the title of a third party bona fide purchaser is not affected [X'fl/wm/i v KW^/i/wn, 
1957, 1 MLJ 59]. See ante, s65, p 153; ''Effect of Reversal of Decree dec'*. 


“Court of First Instance”—means the court the decree of which is varied or 
reversed in appeal \Ashutosh v Kundal, 33 CWN 908; Regional Food Ac v Ifaiaru 
A1967, A 272J. Meaning of ”court of first instance [SAimier v S, A1937, A 515], Where 
the court passing the decree lost territorial jurisdiction which was given to another court, 
the latter court would be the court of first instance. The same principle would apply 
when a court is abolished \Panchapokcsa V Natesa, A1926, M 813; Lakslunam V 
Suhromonia. 64 TC 962; Sadashiv v Annappa, A1960, Mys 273]. ‘Court of first instance 
really means the court which is competent to set matters right by restitution [Ithak v 
Kalliyani, AI954. T-C 390; Ratnnchand v Multanmull. A1964. Mys 1171. Party successful 
before the Privy Council should apply to the court of first instance for restitution. Ho 
need not apply to the High Court under Or 41. rl5 v 5, AI937, A 515]. 

“Or Otherwise”. These words provide for cases when it is not possible to restore 
the very property that was lost to the applicant. What “other” relief should he granted 
would depend upon the circumstances of each case [Lakshmi v Kris/i/w. A1931, M 81; see 
Balvantrao V Sardrtidin, 13 B 485], 

“Properly Consequential”, The parties must be placed in the same position as 
they were previously in respect of any other rights accruing to any of them during tho 
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litigation [Ganga v Brojo, 12 CWN 642]. A party cannot plead in defence that he 
acquired a right to the property in some other capacity \ Chandra v Radfui, A1938. O ^08]. 
Reversal of decree does not always make the possession taken under the decree wrongful, 
S144 makes a distinction between restitution which is properly consequential on the varia¬ 
tion or reversal of the decree and restitution which is not. Discretion is vested in court 
to make order tor mesne profits which are properly consequential [Ganpat v Navmt, 
A1940, B 30]. An auction sale in favour of a third party in execution oi 
decree stands even though the ex parte decree is set aside [PuUata v Bakkiaa, A1954 


AP 5] 

As to what exact restitution shoud be made, the test is the injury which has been 
done to the judgment-debtor and not the benefit which has been obtained by the other 
party [Shanmuga v Ratan. A1933, M 33]. Where decree-holder is given possession of a 
larger area than covered by the decree, restitution is not applicable but s 151 \Sitnl ^ 
Tapesara, A1953, A 573J. When a party who was put into possession of a house under 
a decree which is subsequently reversed, he is not entitled to claim the value of improv^e- 
ments alleged to have been made by him at the time of restoration of 
person who ultimately succeeded in the suit [Anusuya Bai v Ramaiah, A196 , ys , 
Velusami v Bombachi, 25 MU 324]. Where in execution of his 

arrears of rent from the tenants of the shop belonging to the judgment-debtor B and 
subsequently the decree is reversed in appeal, in restitution proceedings is en i e 
get back only the actual sum realised by A from the tenants and not the 
arrears of rent claimed by B from each of the tenants [Mehr Chand v Shiblal, AI948, 


PC 1781. 

Sub-Sec. (2): Bar of Suit. The object of restitution being to provide a simple, 
speedy and effective relief without multiplicity of suits, the sub-section was newly 
added. It expressly bars a separate suit. The order granting restitution has the force 

of a decree and may be enforced by another execution under s36 ^ 

38 A 163 PC: Mahadeo v Rama, 40 B 194; Birendra v Surendra, 44 CWN 438]. 

Restitution must be "properly consequential" on the variation or reversal of a decree^ 
Therefore, when restitution cannot be properly obtained under s 144 (7). a separa e 
is not barred eg. a suit for damages by a successful defendant against an unsuccessful 
plaintiff for bringing a false suit \Arian v Parhati. 44 A 687]. When restitution obtained 
under inherent powers on the setting aside of a sale, a separate suit for mesne p ■ 
[Balaram v Umesh. 58 C 465]. The omission to apply for restitution under 
power does not prevent the same relief being obtained by a suit [JoMturnal v uc . 
A1955, A 526], The bar applies only to cases arising as a direct ® l'‘' if 

reversal of decree and not to other cases [Mukkayi v Pathavumma, A1955, M 1/J|. 
money is deposited under Or 21, r 89 to have a sale set aside, suit for a refund under s/i 

is not barred [Raman v Kannan, A1940, M 725]. The bar ^ H- 

plaintiff is seeking only to avoid restitution in favour of the defendants [Mun 
A1965, A 527]. When an parte decree is set aside, a new decree after 

cannot be said to be the result of any variation or reversal of any prior ^“^ee o as to 
attract .sub-s (2) [Kundan v Bd of Rev. A1972 A 184; see Kandaswam, v Annamnlat. 

A1937.M 150]. 


Interest. Restitution ordinarily involves interest [Giiran v Dttin. A19p 
CWN 377; Subramania V Janardhanan. A1962 K 297]. It is open to the court ° 

rest at 6% [Ashutosh v Upendra. 21 CWN 564; Sopan vBaiJ. 50 A "t ^ 

54 M 887; Rajendra v R. 35 CWN 1305; Hanuman v National Ac, A1926 L 

lower rate [Lakambal v Srinivasa. A196I M 160]. Interest is disallowed 

Madho, A1943 P 427]. If the equities of the case reqmre, interest "lav be dis^lo d 

[Jai Behram v Kedar. At 922 PC 269: 2 P 10; Tara v Champu 46 A 767 ] Interest is 

fo be awarded not to the date of reversal of judgment but to the date of payment [5 v 

If an obstacle is placed in the way of the decree-holder in the mat er of withdrawing 
the decretal amount he becomes liable for payment of interest on restitution only from 
the date of removal of the obstacle [Amalgamated &c v Mun Council, M96^ 327, 

Pappu V Ramnatha. A1963 M 45 FB; Gauridutt v Madho Pd. A1943 P 427; 5 v Govwd 
Raja &c, A1965 AP 398]. Where the appellate court exnressly orders return of money 
without direction as to interest, it cannot be allowed [P.rc«dw v S«rendru 44 CWN 
438]. interest on costs may be allowed [Venkata v Govi/ida. A1931 M 561; Union v 
■Ummer, •A1969 M 212 (where it has been held that right to claim interest is not affected 

by deletion of sub-s (J) of s 35). 

. Where due to restriction placed to the unconditional withdrawal of the decretal 
amount the decre-holder is either unable or unwilline to withdraw money he cannot 
be made liable to pay interest [Pappu v Ramnatha^ sup; S v Govindraja <6c, sup^ 
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Plaintiff instituted suit for recovery of property on deposit of certain amount which was 
not withdrawn by defendant. The suit was decreed and possession was taken by execution 
pending appeal which was reversed. On an application by defendant for possession and 
mesne profits plaintifT’s claim for interest was untenable \Ncclakaiita v Ramakrishna, 
A1969 K 31— contra: Wasiq v Nandkishorc, A1954 A 119]. Right to rebate interest 
on amount paid by decree-holder purchasing judgment-debtor's equity of redemption on 
reversal of decree [Mchr Chand v Shiblal. A1948 PC 178]. 

Measne Profits.— has the same meaning as in s2(/2) [Poliirii v Koppulii, A1965 
AP 182]. Mesne profits are to be assessed by the trial court and not the appellate court 
[RoJxani v Har, A1943 PC 149]. Mesne profits can be claimed along with restitution 
ot possession [Venkata v Ramaswami, A1941 M 36 FB]. Decree for possession (in a suit 
without claim tor mesne profits) reversed in first appeal but upheld in second appeal— 
Execution taken in the trial court stayed by first appellate court—Claim for restitution by 
way ot mesne profits maintainable to what extent [Indevam v Ramdin. A1961 MP 200]. An 
application for restitution of possession docs not bar a subsequent aplication for mesne 
profits [Kripa v Mahanta, 3 PLJ 367]. Tenant restored to possession is entitled to 
mesne profits from landlord for period of wrongful dispossession on basis of principle 
of ^144 read with s2(/2). Initial onus of proof of profits earned lies on person* 
accountable {Rattanlal v Girdharilal, AI972 D 11]. 

Restitution Held Applicable. Refund of decretal amount paid to decree-holder's 
pleader [ffanumantha v Gtdappa, A1939 M 176]. Where in execution of a decree for 
Rs 500 the decree-holder himself purchased the property of judgment-debtor and on 
appeal the amount was reduced to Rs 110. the sale cannot stand and judgment-debtor 
is entitled to restitution on condition of payment of decretal amount [Mg Bon v Afgwe 
Bon. A1920 R 157; Balarama v Govinda, A1947 M 54 (e.r parte decree set aside and 
fresh decree passed for a lesser amount)]. But modification or reversal of a decree does 
not necessarily entitle the judgment-debtor to claim restitution. Before restitution is 

granted he must show that the sale was in substance and truth a consequence of the 
error in the reversed decree [Dayal v Tari, 59 C 647; A1932 C 303]. So if it is apparent 
that the sale was inevitable on account of the judgment-debtor’s inability to pay whichever 
decree (the original decree or the decree for the lesser amount) was to stand* he is clearly 
not entitled to restitution [Gansu v Parvati, A1941 P 120; Barahani C C Ld V Deva, 
42 OWN 1032: Sundaran v Raghava, A1922 M 96; Sankara v Varaprasad* A1948 M 12; 
Bhagwant v Sri Kishen. A1953 SC 136; 1953 SCR 559]. 

In execution of an cx parte decree property was purchased and possession taken by 
decree-holder. Decree was set aside on appeal and remanded for fresh disposal. Even 
though ultimately decree was passed again judgment-debtor is entitled to restitution on 
payment ot the decretal amount as the passing of the subsequent decree did not validate 

the execution sale held under the dccrecc which was set aside [Binayak v Ramesh, 

A1966 SC 948]. 

Where the property involved was in the possesvsion of one party and went into the 
possession of another by reason of a judgment which judgment was reversed in appeal 
and a stay is asked for in second appeal, the effect of the court's granting a stay would 

bo to deprive the party who succeeded before the court of first appeal of a right of 

restitution conferred upon him in absolute terms under s 144 rK’nj/uifl v Baptt, A1959 
BB 4901. When a landlord has obtained possession of leased property in execution of an 
P.x parte decree against a tenant and the decree is set aside under Or 9 r 13. the tenant is 
entitled to be restituted to possession [Mahndco v Calcutta cfcc. AI961 C 70]. 

Restitution Held Inapplicable. Sale in execution of ex parte decree set aside by 
judgment-debtor on deposit of money and compensation under Or 21 r89 and ex parte 
decree also set aside aftcAvards—Restitution does not apply to compensation money 

[Gorakh v Narayan. 43 CWN 104]. Person paying a smaller sum than is due from him 
cannot claim restitution when the other party has taken it out [K’erfflr v BageswaH* 
AI942 PC 30: 69 TA 10]. 

When plaintiff's suit challenging defendant’s title and for declaration of his possession 

is decreed by lower court but dismissed by the Privy Council finding title in defendant’s 

favour, but such title has been extinguished by plaintifTs adverse possession* defendant 

is not entitled to restitution [Narayan v Puttabal A^i CWN 6; AI945 PC 5]. No restitution 

can be had by defendant when plaintiff loses possession in execution of a decree by ft 

person with title superior [Kandi v VelliapaUi A1950 M 199]. An order for costs against 

an unsuccessful party in a claim case in not automatically set aside by the subsequent 

decree in suit Or 21 r63 and there can be no restitutionv Panjabhai A1943 
B 129]. * 

Tn the case of a bona fide purchaser from decree-holder for valuable consideration 
pending appeal, judgment-debtor is not entitled to restitution. If the purchaser were to 
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lose the benefit of his purchase on the subsequent reversal of the decree, there will be 
no inducement to buy the property at its proper value [Chokiffingani v Krishna, A1964 W 
404j. Where a voidable decree is not avoided before an auction-purchaser transfers the 
property to a purchaser in good faith, the latter's title cannot be affected by any subsequent 
decision attecting the decree [Inilayee v Mnt ngiah, A1950 M 640: see also notes under s 65 
ante ]. 

Where persons in possession but without any right to be so (eg trespassers) are 
deprived of possession by an order of the court which is subsequently set aside on 
appeal, s 144 does not apply as there is no reversal of a decree. Restitution cannot 
also be given under s 151 [Banerji v K L S Co, A1941 PC 128: 46 CWN 374], Transferee 
court executed decree and paid out money to the decree-holder. Transferor court 
subsequently holding that certificate was wrongly granted, execution being barred, cannot 
undo the acts of the transferee court. If there has to be any restitution, it would only 
be the transteree court which can direct it [Ram Diitt v Ram Sunder, A1961 A 636], 

Civil court has no power to re-deliver prop^'rty to tenant after reversal of eviction 
order under Madras Buildings (Lease and Rent Control) Act by which landlord took 
possession of the property [Arunagiri v Rathinasami, A1971 M 162]. 

Limitation. An application for restitution is an application for execution of a 
decree and therefore such application is governed by art 182 (art 136 of 1963 Act) 
Limitation Act and not by art 181 (art 137 of 1963 Act) of the Act which is a residuary 
article [Mahjibhai v Manibhai, A1965 ‘SC 1477 {Bhaitnath v Kedar, 13 P 411: A1934 
P 246 FB; Kurgodigouda v Ningagoiid, 41 B 625; Hamidali v Ahmadali, 45 B 1137; 
Somasundaram v Chokalingam^ 40 M 780; Venkataroju v Suryanarayana, A1943 M 248; 
Chandrika v Bi/a/, Al931 O 51; Muthukantppan v Annamalai. A1933 R 180; Kochii v 
Mariyan, A1952 T-C 40; Chaiidhary v Pooran, A1962 MP 295 apprd)]. 

Restitution in consequence of an Order in Council of the Privy Council is governed 
by Art 181 (Art 137 of 1963 Act) [Birendra v Snrendra, 44 CWN 438; see however Brij v 
Damodar, 44 A 555 and Sohan v Baijnath, 50 A 767 where Art 183 (omitted in 1963 Act) 
has been held applicable]. Affirmance of decree in Letters Patent appeal does not give 
a tresh start of limitation [Kali v Banka, A1947 A 172]. 

Court-fee. Ad valorem court-fee is payable [Birendra v Snrendra, 42 CWN 152; 
Ma Htwe v V Take, 1938 RLR 635]. Appeal from an order refusing restitution is 
to b<* stamped with ad valorem court-fee under Sch. I, Art. 1 [Tarak v Panchanan, A1937 
C 152: 41 CWN 157; Baij v Balmukund. 47 A 98]. Where the claim is for restitution 
no court-fee is payable, but where it is in the nature of an independent claim for which 
a suit lies court-fee is payable [Amman v Muthiiswami, 1962, 1 MLJ 38H. 

Appeal. The determination of any question under s 144 is a “decree” and therefore 
appealable under s 96 [Sarat v Subashini, 56 C 550; Dino v Jogendra, 19 CWN 1167; 
Adwaita v Chittagong Co, 28 CWN 988; Sheikh v jwala, A1924 A 64]. Order rejecting 
application under s 144 as time barred is appealable [Debendra v Ram, 41 CWN 182]. 
Order allowing application consequent on an ex parte decree being set aside is appealable 
[Bhim Kao v Laxmibai, A1966 Mys 112]. An order is also appealable when though purport¬ 
ing lo have been made under s 144 it is in fact made under s 151 [Gnanoda v Chandra. 
31 CWN 290; Sashi v Jalil, 35 CWN 105; Gopal v Harihar, A1948 C 37; Bijala ^ 

A1941 M 564; Ayyaswami v Sivakiammal, 56 M 909; Sheonandan v Gopal, A1943 ^ 72; 
All Theatres Ld v Ram, A1949 A 730 {per Sapru. J); Alfred v Sira]uddin A1944 L 165; 
Champabal V Daulatram, A1938 N 326; Jagamath v 5 ri^aM/. 19 PLT 117-contoa: 
«n7 V Kameshwar, A1939 O 273; Ramratan v Banorsi, 9 P 685; Rames ,war v Ram. 

, A1938 P 447; Ramnandan v Jagamath. A1958 P 547]. A FB m Madras held 
ot restitution or refund under s 151 are not appealable [Snvyerf v f^ 

463J. Siecond appeal is not barred by s 102 of the Code or s 15 c [ 


T/'ha? b^helf in some cases that the ^ 

V B„prA195rr4"o%«/<uA^^^^^ V Narayar^a. A1962 AP 525; Muthusam, v Ramalmaa. 


A1958 M 366], 

nto.1. An order Passed on an application on the original side under s 144 

the Letters Patent and not by the Code [Visuvasam v N U C C Society, A1938 R 446]. 

* ^ 1 . • u* arises even if the order is varied or reversed bv 

'.“VoS '.pTeHrI. pnler O, 2 . v O.U. 

A1970 A 261 FBI. 

S—CPC 18 
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145. Enforcement of liability of Where any person has become 

liable as surety— 

(a) for the performance of any decree or any part thereof, or 

(b) for the restitution of any property taken in execution oi a decree, or 

(c) for the payment of any money, or for the fulfilment of any condition 
imposed on any person, under an order of the Court in any suit or in any 
proceeding consequent thereon, 

the decree or order may be executed against him, to the extent to which he 
has rendered himself personally liable, in the manner herein provided for the 
execution of decrees, and such person shall, for the purposes of appeal, be 
deemed a party within the meaning of section 47: 

Provided that such notice as the Court in each case thinks sufficient has 
been given to the surety. 

Uttar Pradesh Am.~S 145 was substituted by U P Act 24 of 1954. The substituted 
s 145 is the same as above with the following modifications; — 

(0 After the words “Where any person has become liable as surety'* insert “or given 
any property as security—*’ 

(/i) for the words “the decree or order may be executed.within 

the meaning of section 47:” substitute “the decree or order may be executed in the manner 

herein provided for the execution of decrees, 

(/) it he has rendered himself personally liable, against him to that extent, and 

(I'O if he has given any property as security, by sale of such property to the extent 
of the security; 

and such person shall, for the purposes of appeal, be deemed to be a party within 
the meaning of section 47:*’ 

(ill) Add the tollowing explanation at the end— 

'^Explanation —For the purposes of this section a person entrusted by a court with 
custody ot any property attached in execution of any decree or order shall be deemed 
to have become liable as surety for the restitution of such property within the meaning 
of clause (h)". 

CrosS'Ref. Surety bond (App F Form No 6); Security for appearance of witness 
rs32(i/); Or 16 r 16(2)1; security on behalf of judgment-debtor after arrest [s55(4)]; 
security by defendant for production of property [s94(/))]; security in respect of decree 
(hat may be passed (Or 9 rl3); security for costs of suit (Or 25 r I); security for costs 
by retiring next friend (Or 32 r 8); security for leave to defend in summary procedure 
(Or 37 r 3); security in cases of arrest or attachment before judgment (Or 38 rr 2, 5); security 
from appellant on stay of execution (Or 41 r 5); security for restitution of property taken 
in execution COr 41, r 6); security for costs in first appeal (Or 41 r 10); security for costs 
in Supreme Court appeal (Or 45 r 7); security in appeal to Supreme Court when decree 
appealed trom is allowed to be executed [Or 45 r 13(2)(fr)]. Security bond not in form 
6 of App F is a mere irregularity not invalidating bond \Satish v Haridas, A1972 Tri 3]. 

.. Scope and Application. This section has been substantially altered and made more 
comprehensive than the corresponding s253 in the Code of 1882. The word **personQUy'* 
has been newly added. Clause (u) is of a general nature and is designed to make it wide 
enough to cover a decree that has already been passed as well as a decree that may be 
passed after the person concerned has become liable as surety, as also to suretyships 
given tor the performance of appellate decree [Jafar v Rantfoo, A1967 AP 234]; cl (6) 
applies to suretyships for the restitution of property taken in execution: For the applicability 
of cl (c) three conditions arc necessary, namely, that the person should be liable as a 
surety, that he undertakes the performance of the decree and that there is a personal 

liability. The words “for the fulfilment.consequent thereon” would no doubt 

make the execution conditional on the order of the court; but this clause is independent 
and applies only in respect of fulfillment of any conditions imposed by such order 
[Jafar v Ranitoo, sup]. The section makes it clear that it is not necessary to institute 
a suit on the surety bond as was formerly held in some cases, but the obligation under 
the bond may be enforced summarily in execution. Testing of sufficiency of security is a 
ludicial act and acceptance on report of ministerial officer is insufficient [ICefalti V 
Ripradas. AI950 C 3251. S 145 is not confined to surety as such. The words “has 
become liable as a surety” should not be confined to the temi as used in the Contract 
Act \Jankilal v Kalyan, ILR 11 Raj 8181. It cannot be laid down generally that the 
provisions ot s 145 and Or 32 r 6(2) are mutually exclusive Wnnikrhhna v 
Parashurafna, A1957 T-C 151]. 

By treating the surety a party within s47 a right of appeal is allowed against any 
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order passed against him. In other respects he is not deemed to be a party within s47 
and hence s 145 does not bar a regular suit against a surety '^Bhagat v Md, A1949 L 
175]. He is a party to the proceedings only for the purposes of apeal [Dewan v Pindi, 
A1937 L 658]. 

The section provides a summary remedy. The ordinary remedy by suit is left 
untouched and either party may, if he chooses, avail himself of it {Nmayana v _N, A1943 
M 288; Maldah D B \ Chandra, AI937 C 625; Mathura v Hari, A1949 A 306; Shakir v 
Chandoo^ 54 A 263 263 FB; Bharmii v Manianath, A1959 Mys 165; Md Ishaq. \ Md 
Ismail, A1961 Pu 8]. When a surety has made a defence in execution proqeediogs 
which has been decided, the same defence cannot be raised in a separate suit on the 

ground of res judicata [Jagna v Dhekal, A1942 N 107]. 

Enforcement of surety bond against one or release of one does not operate ■ as 
discharge of others and their liability though joint and several is not distinct [Srichqnd 
V Jagdish, AI966 SC 1427]. 

The provision in s 145 is meant for the protection of the decree-holder at whose 
instance the property is attached and made over to a custodian. It is not meant for 
the benefit of all decree-holders against the same judgment-debtor [Shyamlal v Poonam’' 


chand. A1966 A 250]. 

“Any Decree”: “[In the Manner Hereinafter Provided &c] - Any decree 
is wide enough to include a decree that may be passed after a person becomes a surety 
[Gaiiba v Sultan. A1935 L 238; Kaluva v Unnan, 1961, 1 And WR 147; Sanatan v Dino, 
26 C 222] or appellate decree or a consent decree [Kabiruddin v Debi. A1935 N 16]. 
The words “in the manner hereinafter provided for the execution of decrees clearly 
refer not tQ the mode of applying for execution {ie an execution applifcMioh under Or^2l 
r II), but to the mode of effecting execution, ie by arrest, attachment or any other mbde 
of execution [Assandas v Hardasmal, A1942 S 134]. _ 

Liability of Surety is Co extensive With Principal Debtor. Unless there is^^ny 
contract, the liability of the surety is co-extensive with that of the principal .debtor 
iHazari v Chhaju AI960 Raj 319]. The court has a discretion under 
refuse execution against a surety [Abdul v Mistty & Co, 46 B 702]. Surety bond shod 
not be taken by the court itself. It should be taken in the name of an officer of the 
court [Girraj v lethanand, A1945 S 146]. Procedure where charge is m favour of court 
(see post: **To the extent to which he has rendered himself personally liable ), 
attached property is left in the custody of a person without taking a bond sl45 does 
not apply [Sheodhari v Nand, A1950 A 699]. 

If principal debtor is not a party to the bond, it can be enforced against the surety. 
If an undertaking is given to the court, s 145 will not apply, but nevertheless the court 
can enforce it under its inherent power [Madiraj v Venkateshwarrao, A1955 Hyd 261-];. 

A person to whom merely prohibitory order is issued under Or 21 r 46(f) and 
attachment is made does not become surety for performance of decree [Chquthi w Union, 
A1967 SC 1080]. As to power of court to pass necessary order in such a case under 

s I5I, see Narasareddi v Satyanarayana, 1961. 2 And WR 168. 

Notice. (See Form No 13 of App H). Notice is condition precedent to the validity 
of an order of execution against surety [Tankin v U Clue, A1925 R 135, Ko Ma'Ung v 
I>aw, A1928 R 249; Md Sultan v Nagoji, A1931 M 828; Rahimuddin v Murlidhar. AI938 

L 593; Govinda v Abhiram, 1958 Cut 309]. 

Enforcement of Surety Bond: [“To the Extent to Which He Has Rendered 
Hims^ Personally Liable”]. Where a surety makes himself personally liable to. the 
court tor the satistaction of a decree enforceable in execution proceedings, taken or to be 
taken, the decree can be executed against such person [Jafar v Ramloo, A1967 AP 234]. 
But sI45 has no application where the bond creates no personal liabUity but gWes only 
a charge upon the surety’s property. The remedy is by suit [Raghubar v Jai, 42 A 158, 
166 PC; Sukumari v Mugneeram. 30 CWN 683; Babulal v Hyderabad &c. K\9(,\ AP 
413. If the instrument creates a personal liability and also a charge as further ^security, 
the applicant may relinquish the charge and proceed to enforce tl^ personal l.abrhty by 
attachment and sale of the property charged [Gurushantappa v 0(<rava, A1926 B 279, 
layappa v Shivangouda A1928 B 42; Mtikta v Mahadeo, 38 A 327]. Where the bond 
is not in favour of any individual but the charge is m favour of court (see App G Form 3) 
without any personal liability, there can be no suit and the only mode of enforcing 
it is for the court to make an order in the suit upon an application to which the surety 
is a party that the properties charged be sold unless certain date 

iRaghubar v Jai. ante; Firm Tokani v Shyamapada 48 C\W 190; Shivpram^ Ktsan 
AI952 N 201; Ram v Dhirendra. A1971 P 41; see Rohim v Har Pd. A1943 PC 189; 48 
254], Security bond in Form No 3 App G with name of court mei^ioned at top 
—Bond is not r ssignable—It can be enforced in execution proceedings. Even if s 145 
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ODC5 not apply court can under s 145 enforce the bond [Jamkiammal v Krishmswami, 
AI960 M 324J. When the bond is executed in favour of the court it can be enforced 
in the exercise of inherent jurisdiction under sl5I VYatlagadda v Devata, A1966 AP 151], 

A surety bond must be considered in the light of the order directing the security 
to be given {Roghn v Kirtyanand, A1932 PC 131; Mahendra v Satish, 61 C 890], 

Where terms of bond are ambiguous bond is to be construed in the light of the order 

directing security to be given [Jiban \ N B Coal Co, A1965 C 242]. A security bond 
has to be construed strictly [Namdeo v Srihari, A1947 N 91; Mahendra v Satish, sup; 
Luis V Aung Din, A1936 R 168; Adamsab v Gurushinddayya, A1967 Mys 147], In 
considering whether the guarantee is a continuing one, the whole of the surrounding 
circumstances must be considered [Nedungadi dec v Dornikannu, A1941 M 282]. The 
only certain rule is that each bond must be interpreted according to its own terms 
[Paramasivam v Ramaswami, A1939 M 152; see Pratap v Kesheo, A1935 PC 21: 59 
B 18UJ. Rules as to construction of surety bond [Elaya v Md, A1948 M 302; Mitchell 
V Phillips, A1931 PC 224; 35 CWN 986]. 

Form 6 App t' does not show that the name of the court is required to be stated. 
The bond is not illegal for that reason [Jagannath v Ram Pd, A1958 As 15}.. When 
the dismissal of a suit for default is set aside, the surety bond given under Or 38 r2 is 

also restored and the decree-holder can enforce it [Sardar v Kishori, A1960 MP 221]. 


Enforcement Against Surety. A letter addressed to the decree-holder Is sufficient 
to create the obligation of a surety under the section [Md v Sundara, 58 M 777]. If 
the bond is in favour of the court, it can neither sue nor assign [Maldah D B \ Chandra, 

ante] and the mode of enforcement is by an order of the court [see Raghltbar v Jai, 

42 A 158 PC 

Maximum extent of liability of surety [Giriraj v jethanand, AI945 S 146]. Where 

a surety agreed that his “movable and immovable properties detailed hereunder shall 

be liable”, his other properties cannot be proceeded against as no personal liability is 
created by such a bond. Even if the security has been impaired by the conduct of the 
surety, the provisions of s 68 T P Act cannot be availed of by a charge-holder in 
proceedings in execution without resorting to suit [Kesar v Uitam, 49 CWN 685: A1945 
PC 91]. Where surety has offered specific immovable property for payment of money, 
the bond can be enforced against the property without recourse to a suit Ohn v 

U Bah, Ai929 R 126; sec Suhramania v Rai^swar, 41 M 327; Bcii V Badan, 45 A 649; 

Depak v Secy of S. A1929 L 393; AI924 C 485]. 

If the decree-holder fails to execute for over three and half years, it would be 
wholly inequitable to order forfeiture after so long a period Uitendra v Haftz, AI941 C 
122], It is not incumbent to proceed against the judgment-debtor first before proceeding 
against the surety [Md Ewaz v Haji. A1929 L 205; see however Md Yusuf v Ram, 
A1928 C 177; Dialu v Nandu, A1927 L 846], or his legal representative [Sctyanaraycuia 
V Nagabhushanam. A1951 M 429]. On the death of surety, application for execution 
may be made against his legal representative [Rom Kr v Ratanchand, A1956 A 32]. 

If supurdar fails to produce property, his liability can be enforced under s 145 
[Mathura v Hari. A1949 A 306; JankUal v Kalyatu ILR 11 Raj 818; Sheonandan v 
Gopal. A1943 N 172; Bachhraj v Lalchand, AI962 As 23]. When attaching officer acting 
under CJr 21 r 43 lakes a bond trom a person, it can be enforced in execution \Doda V 

Bishen, AI928 I. I8I; Ramji v Ziblaji. A1924 N 258; Madho V Pcarey. 19 AU 247; 

Shakir v Chandoo, A1931 A 567; Peary v Sitararn, A1929 A 266— contra; Raja V 
Surakrishna, 39 MU 472; see also Suhbareddi V Veeraya. 1919 MWN 219; V 

Vasuffevan. A1926 M 10051. 


Plaintiff decree-holder was put into possession on the surely executing a bond for 
a certain amount for mesne profits charging the same on certain properties and also 
rendering himself personally liable and the decree was reversed. Defendant claimed mesne 
profits by enforcement of the bond against the surety—HeW that the case did not fall 
within s 145 but the claim could only be made under s 144 and under the court's inherent 

power to entorce the security and not by a suit [Rohani v Har, A1943 PC 389- 48 
CWN 254]. 

A,of, executed under Or 21 r 43 v Gnnimurthi. 

A1936 M 953]' " ^ 6[P//l.nr/i v Kiichibotta, 


Discharge of Surety. Provisions of ss 133-139 Contract Act cannot be applied to 

\Madanlal v Radhakimu At935 
N 25ii; O Appam v haak. AI920 M 355] but the principles contained in those sections 

do apply and though in the absence of any stipulation in that behalf there is no ground 

for limiting a surety s liability only to decrees passed after contest, there is nothing 

unreasonable or wrong in a surety expressly stipulating that he would be bound by » 
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decree on contest and not by a consent decree [O Apptvii v Isaak, sup; Adamsab v 
Giirushinddayya, A1967 Mys 147]. A surety, executing a bond for satisfaction of a 
decree that might be passed, is not ipso facto discharged upon passing of a consent decree, 
when there is fraud or collusion between the plaintiff and the defendant and if no 

prejudice is caused to the surety [Amin v Jivra], A1972 B 88]. When 
without the cosent of surety is given time to pay [Chhakkan v Udho, A1939 L 368, 
Bankim v Holima, AI962 Or 54] or to pay in instalments [Manohar v Harkishan, A1968 
D 108; Kanailal v Kali, A1957 C 645; Pirtli v Ramcharan, A1944 L 428] the surety is 
not liable. Extension of time by court does not relieve the surety [Sambasiva v 
Muthiiraman, 1937 MWN 1165]. Laches in executing decree against judgment-debtor 
will not discharge the surety, unless decree-holder’s act falls within sl39 Contract Act 
[KalHva V Vnnam. 1961, 1 And WR 147]. Discharge under sl39 Contract Aci [Chinna 
V Gopalakrishna Co, M 194]. An act of forbearance within sl37 is not giving time 

within sl35 Contract Act [Radha v Ramnarain, A1952 A 587]. 

Dismissal of execution case does not relieve the surety of liability incurred before 
dismissal [People^s Bank v Nankiram, A1939 S 270]. Surety under s 55(4) cannot be 
discharged at any stage before he has fully carried out his undertaking to the court 
[Sankara V Paramasivam, A1942 M 101]. General principle of discharge of surety [see 

Pratap v Keshav, 39 CWN 440 PC]. ■ c n ^aa 

Where judgment-debtor obtains stay of execution by furnishing security for Rs 400, 

a subsequent order directing to furnish security for Rs 200 more failing which the stay 

would stand cancelled, and the additional security is not furnished, the security bond 

ceases to be enforceable [Paily v Kimju Md, A1960 Ker 11]. 

After a bond was executed in Subordinate Judge s court the suit was transferred to 
District Munsifs Court—Held the bond did not cease to have effect and would enure to 
the benefit of the plaintiff [C Kanakaiah Textiles v Vallabhanenu A1968 AP 272] 

Application to set aside e;c parue decree together with security under s 17 Prov ^ k. C 
Act~ex parte decree set aside but decree passed on merits—surety was not liable as the 
security was only for the purpose of vacating cx parte decree [Cosiil<i v Lakkatojitp 

A1968 AP 306]. 

Appeal. See pennultimate para of section. Order under sl45 is appealable 
[Rangaswami v Narayana, A1938 M 215; Bhagat v Md, A1939 L 175; Adhar v Piilm, 

19 CWN 1085]. 

Limitation. Three years from date of appellate decree [Art 182(2) (12 years 
according to'art 136 of 1963 Act); Cholapna v Rama, 44 B 34; Achuihan v Karlhiyayam, 
A1962 K 105; Rambeddy v Gurumurthy, A1933 M 219]. 

U P Am. The adding of the explanation makes the persons in whose custody the 
attached property is left ‘sureties’ within the meaning of s 145(6) and the resUtutioit of 
the property or recovery of its equivalent can be enforced m execution agamst tnem 
[Arcfftna v Gokid, A1970 A 261 FB], The liability of the surety is 
instance of persons entitled to enforce it against the siipurdar, whether he be the judgment 

debtor or a third party claimant [Krishna v Gokul, iiip]. 

146. Proceedings by or against representatives.—S'dwQ as otherwise provided 
by this Code or by any law for the time bemg m force, where any proceeding 
may be taken or application made by or agamst any person, then the proceeding 
may be taken or the application may be made by or against any person claiming 

under him. 

Scope and Application. Under the old Code there was divergence of opinion as 
to whether his legal representative could apply under Or 9 rl3 for setting aside a decree 
against a deceased defendant. This section introduced m 1908 sets at rest the doubt in 
regard to such and simUar other proceedings by legal representatives. The object is to 
facilitate the exercise of the rights by persons to whom they come to be vested by 
devolution or assignment and being a beneficial provision should be constraed liberally 
[Sailabala v Nirmala. 1958 SCR 1287: A1958 SC 394]. Representative of defendant can 
apply under Or 9 r 13 [Venkatasubbier v Krishna 38 M 442; Mangal v Naga. 1962 
BUR 695] and so person deriving title through plaintiff can apply under Or 9 r 9 
[Yeilapragada v Petlu, A1949 M 882]. Transferee of land form defendant after r.x 
parte deLe can appeal [Dalhin v Deorani. ^^2 / 72]. Transferee from^ le^^^ 
representative of deceased party can come under s 146 [Ami w Gopmath. Ai950 C 376, 
Gobardhanv Saligram. A1936 P 123]. The rights conferred by the section would, m 
suits and appeal at least, be subject to compliance with provisions of Or 22 Wnwn v 

Ganga, A1971 D 65J. , • i- ji i j u 

There is nothing in Or 21 r 16 which expressly or impliedly excludes a person who 

claims to be entitled to the benefit of a decree under the decree-holder but does not 
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answer the description ot being the transferee by assignment or by operation of law from 
making an application for execution which the person from whom he claims could 
have made [Jugalkishore v Raw Cotton AI955 SC 376: 1955 SCR 1369; Satyanarayan 

V ^'mdhu, A1965 AP 81; Ponniah v Natarajan, A1968 M 190]. Where a creditor transfers a 
debt during the pendency of suit against debtor, the transferee is entitled to execute decree 
obtained by the creditor [Hiudusthan &c v Laxmi Narayan, AI957 C 72: 61 CWN 118]. 
S 146 is couched in a much wider language than Or 21 r 16 so as to enable any person 
claiming under another to maintain an application which such other person could have 
made iChiiman v Gouri, AI959 Ker 180; Mahanandi v Venkatappa, A1942 M 211]. 
S 146 applies to a case where mere rights are transferred before they culminate and 
merge into a decree in favour of the transferee [Sampath v Saknntala, 1964, 2 MLJ 563]. 

A part transferee of a decree can execute the decree under Or 21 r 16 [Muthiah v 
Govindoss, 44 M 919 FB; A192I M 599; Shankar v Damodar, A1945 B 380]. Under 
s 146 a real owner can be allowed to file an appeal against dismissal of suit by his 
henamdar who has released his right by deed [Sivaswami v Maritdaiya. A1940 M 16], 
or a Receiver can continue execution proceedings started by decree-holder [Moidinkutty 

V Doraiswami, A1952 M 51]. The representatives of a judgment-debtor affected by 
an order under Or 21 rr 98, 99 or 101 can appeal [Anjayya v Gitndarayudu, A1943 M 
381]. An assignee of a future decree can execute the decree subsequently passed 
[Mahanandi y Venkatappa, A1942 M 21]. When pending an ejectment suit by a lessor 
a final partition is made in another suit allotting the subject of the ejectment suit to the 
lessors son, he cannot be regarded as one coming under the lessor within s 146 so as 
to enable him to come on the record in the appeal filed by the defendant in the ejectment 
suft against the father [Rotnasabhapali v Gopala, A1940 M 876]. 

Meaning of “any person claiming under him'’ [Beni v Kttnwar^ A1937 O 488]. 


Proceedings by or Against Representatives. [Appeal]. An appeal is a proceeding 
tor the purpose ot s 146 and further the expression “claiming under” is wide enough to include 
cases of devolution and assignment in Or 22 r 10 [Sailabala v Nirmala, sttp; Conugiuita 

V Elnri, A1970 AP 211]. S 146 is a residuary section which extends the principle of 
Or 22 r 10 to proceedings and applications for which no other provision is made [Annamalai 

V Koothappudayar. A1934 M 485; Manmathappa v Parvothi, A1954 Hyd 12]. 

‘‘proceeding” in this section includes an appeal and the expression “claiming 
under is wide enough to cover the case of devolution of interest in Or 22, rlO 
\Sttaraniaswami v Lakshmi, 41 M 510]. Cf ss 50, 52. When a debt is transferred by the 
plaintiff during the pendency of a suit against defendant, the transferee becomes the real 
owner of the decree when it is passed. He must therefore be regarded as a person claim¬ 
ing under the decree and can apply for execution under s 146 [Jtisolkishorc v Raw 
Cotton <£c. AI955, SC 376 : 1955 SCR 1369]. A purchaser pendente lite of property 
in partition suit can file an appeal against final decree v Sankar, A1952, P323]. 

In view of s 146 judgment-debtor’s representative can appeal under s47 against an 
order, under Or 21, r98 or question its correctness by a suit [Guduri v Devakhatuni, 
A1943, M 381]. When during the pendency of a suit a party creates a mortgage and 
a decree is passed against him, the mortgagee can prefer appeal against the decree 
I Kn/y V Shanmngom, AI945, M 245]. Where after filing an appeal the appellant transfers 
his interest in the property and the appeal is dismissed for default, the transferee cannot 
apply for restoration under s 146 [Narain v Jagannath, A1938, P 574]. 

After landlord s suit for arrears of rent, mesne profits and ejectment was decreed by 
first appellate court the tenant died. The heirs of the tenant being bound for the payment 
o money decree to the extent of the assets of the deceased were competent to 
me second appeal [Jagannath v Chandrawati, AI970 A 309 FB]. 


ve as Otherwise provided. Decree against father cannot be changed into 

V section for purpose of rateable distribution [Hcmlata 

ga oa o Ld, 39 CWN 26: A1935 C 738]. S 146 is not intended to apply to 

a while the manager or karta of a joint family is alive [KaUianeshwar V 

Shewran, A1937, S97]. 


be suh^tihlteH ^ ’■‘^Pf^cnlative of a deceased decree-holder can 

A v Ramaswami. 55 M 352: 

P n 7 ^ OffI Receiver V Mulhin. A1947 M 34; Mc-Nm.shi y Saraswati, A1935 

Atl '' Y """'’'^‘^''"^'"'samani v Vciikalasami, A1959 Mys 

411 Executing court has jurisdiction to substitute the assignee of the oricinaT decree- 

Iiolder and permit him to continue the execution [Govim/roo v Gannatrao. Af947 N 1161 

already filed or can file a fresh execution petition [Ravi v Chtinilal A1967 Pu 268* 

v A1965 AP 81; v Bhagiratid^ 
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Anardei A1964 P 3111. On the death of decree-holder his heirs can continue the case 
and no sutessL certificate is required for substitution of his heirs Muman v FulmaU. 
M965 P 296; Bachand V Firm Arhat, 1957 Punjab 234]. * j uv 

A legatee of the subject matter of the suit under a will f I 

the decree-holder filing execution application could continue execution S 

Power of attorney in favour of a Bank by a debtor authorising to execute a decree 
obtained by him against third party and credit realisation in satisfaction of debt to the 
Bank was equitable assignment in favour of the Bank entitling it to execute the decree 
[Seth Loon v Ivan, A1969 SC 73]. 

Appeal. No appeal lies from an order s 146. Revision lies Unil v Gopinath. 
A1950, C 376]. 

147. Consent or agreement by persons under disability—In all suits to 
Which any person under disability is a party, any consent or agreement, as to 
any proceeding shall, if given or made with the express leave of the Court by 
the next friend or guardian for the suit, have the same force and effect as if 
such person, were under no disability and had given such consent or ma 

such agreement. 

M o '<5 r Or 16 r21. Agreement or compromise by next friend or 

^ \ 147 nlaces consent decrees against the minor with the express 
guardian (Or 32, r 7). S decrees passed after contest [Iftikhar v B<sant. 

leave of the court on the same f g binding on him as on the adult parties, 

A1946, L 233 FB] and the decree is^ ^ the part of his next friend or guardian 

unless the minor can show Sant v Brij. A1967, D 137]. 

ad htem [Bishitndeo v Seogeni, ^ ^ 1 any agreement relating to the 

The words “as to any by the guardian to be bound by the oath 

148. Enlargewm, of '""‘'-W'" “J,by'fhis° &d““he'’court 
Court for the doing of any charge such period, even though the 

period originally fixed or granted may have expir ^ i.p,, 3 „ibed” means 

Cross-Ref. Ixf^^See for inLnce the following sections and rules : — 

prescribed by ® Lpjl to be declared an insolvent]; s 143 [for PaV 

s55(4) [time to judgment-debtor to app y court-fee]; Or 6, r l8 [for amendment 

ment of postage]; s 149 [for ^don of valuation and supply of requisite stamp]; 

of pleadings]; Or 7, r 11 (W, (O [for correction oi „t of costs]; Or 11. r 8 

Or 8, r 9 [tor written statement ; Or 9 rr or 12, r 4 

[tor filing interrogatories]; Or „ payment of expenses of witnesses]; Or 21, r 17 

[for notice to admit facts]; Or 16, r2 L ^ Orll r33 (2) [for execution of decrees for 

[for amendment of ^PP\r®j‘‘°P 1°*^ rV [for costs’when permitting withdrawal of suits]; 
restitution of conjugal rights]; Or 23 r 1 of memo of appeal]; Or4L 

Or 25, rl [security for costs ^ .j ’rig [readmission of appeal on payment of 

rlO [security for costs of appeal], u ex parta on respondent paying costs], 

costs]; Or 41, r21 [rehearing of " 2 rrobjection m t^^ 

Or 41, r22 [time for filing oross-o^J^tJoP^J ’ ^ ^ j jjpp pf application lor review 

ted by the lower court on remand]. Or 4/, r / 

dismissed for default on payment of cos ^ it is based). This 

Scope and AppUcahon. (C/ K » setfie a point on which there 

section was inserted in the Code annlies only where any time is fixed for the 

was considerable ditterence of opinion. . • Code" fChaturbhuj v Syedur, A1968, 

doing of "any act prescribed or decree requires the defendant 

A & N 32J. If the court while p““*® then what is required to be 

to pay any payment to the plaintiff withi Cpde. The court cannot 

done IS not an act which /iSl^may be invoiced [L P Jain v Nandkumar.^ 

theretore extend time under s 148, pP' , „ aai The words “from time to time 

A1961 B 254; Kanduri v ^ ’ IV indicate that in order to extend time 

in s 148 and “at any stage in s 149 j to which it has jurisdiction [Bern v 

the court must have a case ^ that the suit, appeal or other 

Om Prakash, A1938. A 497]. S 148 P^"^^j;'l,958. M 453]. When a decree 
proceeding is still pending [Sitaraman have any jurisdiction in the matter as 

or final order is passed, the court ceas j ^ h^ed by the final order or 

the action is dead. Thus, the court cannot extend the pe 
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decree passed in a case prescribing a time limit for the performance of an act [Syed Md 
V Nabijan. 43 CWN 417; Banshi v Majaharuddin, 36 CWN 693; D/iarmaraja v Srinivasa 
39 M 876J. Court cannot extend the time for payment of an instalment fixed by decree 
\.Ko Kyan v U Ba, AI935, R 341], Executing Court has power to extend time for pay¬ 
ment of instalment under an instalment order passed by it [Golaprai v Couransa. A1969 
Or 266J. Time fixed by Or 21, r 85 [Nandlal v Siddiquaii, A1957, A 558J; or by Or 21* 
r89 [Matrani v Chhathu, A1972, P 55], cannot be extended. 5 148 applies to the appellate 
court {Kashi v Bansraj, A1938, A 150; Silal v AnaiU, A1933, A 262J. When time is 
given tor pertormance ot an act till a certain date, a person will have the whole of that day 
for complying with the order [Janakitmara v Periaswamy, A1949, M 376]. Quite apart 
irom s 148, sll CF Act confers a discretion to extend time for payment of court-fee 
[Muppavarapu v Narahari, A1949, M 855]. 


If the decree or order is not final and is in a form which retains control over the 

action of the party concerned, time may be extended, eg. time fi.xed for payment of 

money in a decree for specific performance of contract of sale as such decree is in the 
nature of a preliminary decree {Abdul Shaker v Abdul Rahman, 46 M 148 : A1923 M 284; 
MauiKa V Samikanu, A1967 M 397; Mantti v Bapu, A1970 B 398; Gokul v Fatte, 
A1940 N 29; Abdur v Tamijuddin, 37 CWN 397; Rama Bhatlu V Annayya, A1926, M 144; 
Someshwar v Widow of L, A1958, A 488; Rajan v Akur^ A1959, Or 74; Tribeni v 
Ramraian, A1959, P 460; Kanhit v Jagabandhu, A1969, Or 7; Venkatarami v Adinarayana, 
A1960 AP 271 (fresh period refixed by appellate court can be extended by trial court); 
or in a preliminary decree for partition {Rama Ch V Kandasami. A1950. M 1. The order 
that on non-payment within a certain time the suit “will be dismissed” is not a 
final order and the court can extend time [Suralmal v Bhubaneshwar, A1940, P 50]. 

But >t the decree or order is drawn up in such a form that on non-compliance within 

the time fixed the suit or application will have a certain effect, eg, “shall stand dismissed”, 
it IS a final order and court has no jurisdiction to extend time [Kshetra V Gour, 37 CWN 
878; Bhutnath V Sahadeb, A1962 C 485: 66 CWN 645; Sheo V Bhanu, A1946 O 52; Bal Kr 
V Pravalhammal, A1928 M 194; Sreepathi v Darsi. A1941 M 706; Rama Ch V Kandasami, 


sup: Puma V Panchu. 61 CU 512; Girish v Annadamoni. 43 CWN 553; Gaya v Lalta, 
AI936 A 477; Premshankar v Prataprai, A1955 Sau 50; Peda v Perecherla, A1957 AP 780; 
Madangopal v Rallis Ld, A1957 C 598; Sitaraman v Pattabhiraman, A1958 M 453; 
Nasar Saheb v Nabi. A1957 AP 780; Ram v SUal, A1959 P 181; Krishnaswamy v 
Ouseph. A1961 K 110; Bokaro &c v S, A1965 C 308; Tarapada v Nepal A1965 
C 354; Dinesh v Surendra, A1971 A & N 156; P K Sukumaran v 

Aiy/I M 454 ; Mohanlal V Ladli, A1971 A 519; Syed Md V Nabijan, sup; 

Bicni V Om Prakash, sup (order that in default of payment of deficit court-fee 

within the time fixed, decree for dissolution of partnership would be a nullity); 
Zubaida V Imauddin, 1943 ALW 519 (on non-payment on a certain day foreclosure 
decree will tollow); Pidin v SusU, 53 CWN 192 (leave to defend on condition that 

on failure to furnish security within a specified time application shall stand dismissed) 
contra; Priming & I M Ltd v Swastika Press, 90 CLJ 105; Jyoiish v RuAmini, A1959 
C 35: 62 CWN 588; Mazaharul v Sultan. 2 DR 235], even though extension is applied 
for before the expiry of the period fixed, eg an order under sl74(3)(b) B T Act 
Sam/an, 44 CWN 449— contra: Bajrang v Solakiwalla, AI950 C 564]. A conditional 
order for stay of execution cases to operate on condition not being complied with though 
order contained no clause providing the effect of default [Dorumrumi v GoW/irfasH’uwi, 
A1963 M 207]. Where on a stay petition the High Court directed deposit of certain 
sums within two months of the order and in default the petition will stand dismissed, 
the petitioner due to some mistake deposited the amounts nine days after the fixed date, 
held that the limitation of powers in s 148 do not govern those in sl51 and there was 
substantial compliance iThamanampudi v T. A1959 AP 550]. 

In a preliminary decree (eg for accounts) the court has power to extend the time 

for filing report even when there is an appeal against the decree [National Textiles V 

Premraf. A1958 C 284: 62 CWN 418]. 

nivmTnTof‘'’l ff-f’ favour, peremptorily ordered 

payment of deficit court-fee within a certain date failing which the appeal will stand 

dismissed but he applied for extension of time before the time had run out. it had p<!wcr 

to extend the time although the application was heard after the expiry of the timr^fno 

Division Bench was then sittingl-Held ss 148. 149 and 151 clothed the hU CouTwhh 

Al%l'"sC "s82l” wf“"‘ .'f extension [Jlamrfar 

hJnon * u ^ fi^cd for doing an act bv a oartv 

Kn///. L/! A1957 ? S-lsT ^ ^ Madcnsopal V 
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Period Fixed by Law or Statute. Court has no power to extenU a period lixeU by 

‘‘^urr a?,/.' m 2 

Kathyee <&c V Fadmanabha, A1958 K 88 SBJ. 

Consent Order Or Compromise Decree. Where there is an agreement to pay by 
instarrlhJIo^tVs no^ P^ver to extend tune -pt ^ by^^eons.t ^ ^^n^pro^re 

Vyankatrao v Shamrao. A1952 N 185, tS” -n Extend !fme it has 

the effect of non-payment is not stated >" the making deposit 

seisin of the case LShagwat v Mithila, A1953 P 158J. wnere 

was fixed by consent of parties but there was no statu ^ forfeiture even without 

court has ample power to extnd hme and S^n^ re^e a„ ^ Banwari, A1921 

consent of parties IJadabcndra ^ a compromise decree 

C 356 folld; Hiikumchand v Bansilal. A1968 SC 86 distjj w ^ - possession, 

contains a specified time for performange of an o iga ion [Bethanna v Srinivasan, 

extension of time at the instance of one party is not appwl on 

1962 1 MU 418J. Consent order directing stay of 

conditions—Breach of condition due solely to A1965 C 308]. Where a condi- 

[Bh„pendra V Frabhal. 63 CWN 460; see Bokaro &c v ^ 'within a specified 

tional decree is passed to be effective on payment of deficit ^ for 

date tailing which the suit would stand dismiss , . ,qaq » j 26 ] Where by consent 

previous.to the expiry of the period [Jabar Ah v Adar A196^^As^l26T Wh^^ ^ 

of parties executing court dismissed an aPPlica ‘ purchaser's commission it was not 

and allowed time to pay decretal amount and cons-nt of parties [Hiikumchand v 

open to the court to extend further time without consent ot par 

Bansilal, A1968 SC 86]. ryavmrnf is made 

Non-payment Within Time: [Effect on Appeall- ^the effect of the 

within the time fixed by the decree ^ \or^^making the deposit [Nanchand v 

appellate decree is to give a fresh starti g P . ^ Shamshul. 11 A 346; Gobind 

yUhu, 19 a 259; Satwaji V Sakhar. 39 B 175, Kiipcna Kansali v Sambhu, A1965 

V hidgdip, A1925 P 369; Sita v j&'^BIiola \ Kami. 25 C 311; Basanla v 

Tn 35— contra: Ramaswami v Sitndaia, 31 M , When appellate court does 

Radharani, 26 CWN 440; Jagaiinath v . ^j-ecedent time for performance will 

not extend time fixed for performance of A1962 Raj 54]. 

be reckoned from decree of trial court [Ramkuma, v Mahadeo, Ai^o^ j 

A,p«.l. 0,d„ to .«.d .Into i. oot .pp..UbU IS,...tar v H.l.dt, 1941 

M.W 156: M.EVM. Ma. A1915 R 500). any 

149. Power to make up bv the law for the time being m 

part of any fee prescribed for any may, in its discretion. 

at any atoge® allow the person, by sudfpVent the 

or part, as the case may be. of such co . ^ if 1 ^ ^ the same force, 
document, in respect of which such fee is payable snmi^ 

and effect as if such fee had been paid in tainpd in ss 4 and 6 of Court 

Scope and Application. S 149 is to be read as proviso to s4 CourtI 

Fees Act [5 V Nandkishore, A1966 -1* within a time fixed by the court [Mannan 

Fees Act and allow the deficit to be made good , 6 Court F Act in order 

V Chhotka, A1971 SC 1374]. It h^ to be rfad a empower- 

to avoid contradiction ISubhash v Kalawo i, make up deficiency 

ing section and it enlarges the power of e discretion of the court and 

of court-fees in a proper case. ^ Md 16 Bom LR 763. 766; Brijbukhan v 

is not claimable as of right by a party iVaii . .qX w 54 . 2-1 The discretion can only 

to,a. 50 A 980; Venkanna v ^/"''"'Xrsufficitnt grounds’ exist for full court-fee not 

be exercised where court is v Saraswali, A1950 A 499]. 

being paid in the first instance [Sri Kristina v . ♦ rs ^ n . i,: t, « 

dis *°S®149‘ gives ? diicretion 'eUhe? to" grant Le "or to refuse^ [Shiva 

V B.Wi.77941 0 30: 190® IC 197]. As to the discretion to allow time to make up 

“ ?4Tl?prs"n^ro"^y7o%te^^^^^ to eve^ry other document. It has 
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AiJ’s'i •" contradiction IfVajid Ali v Isar Bano, 

t ’S P»'d after the date fixed for payment it 

should be treated as a fresh plaint [Md Yunus v Sugra Begum, A1955 Hyd 561 When 

in an appeal deficit court-fee is paid beyond the time fixed, but the court receWes the 

SnmrWiiS™ 1957 Raf367] v 

When time has once been granted and the order is in the form that upon default 
m the payment of deficit court-fee within the time fixed the plaint shall stand rejected 
the court has no jurisdiction to extend the time further, whether the application is made 
before or after the expiry of the period [Ram v Tribeni, A1942 P 234- Beni v 

Prakash, A\93S A 497; Haji v Samjan, 44 CWN 449; Chandra v //an/iar/A1942 P 302* 
bfico V iShanu, 1945 OWN 223; see notes to s 148 ante p 270]. * 

Propositions stated as to how and when discretion is to be exercised [Wajid v Isar Bano 
AI95I A 64]. Discretion is normally to be exercised in favour of litigant except in cases 
of contumacy or positive mala fid,es or reasons of similar kind [Jagat v Khairaii AI938 
L 361 FBJ. An appellate court should not interfere with the discretion of the lower 
court unless it was exercised in violation of recognised principles of law or its exercise 
caused grave injustice IGonesh v Narendra^ A1953 SC 431; Dasondhi v Kaka, A1966 
HP 66j. Principal ground for extension of time would ordinarily be deficiency in stamp 
due to bona fide mistake. Deliberate attempt to avoid payment of sufficient court-fee 
or to defer the day of payment to suit a party’s own convenience is no ground [Lekhram 
V Ramji, 1 L 234; Ram Safiay v Lachmi, 3 PU 74; Saidunnessa v Tejcndra, 44 IC 398 
(Cal); Jnanada v Madhab, 59 C 388]. If bona fides is suspected, the worst that court can 
do IS to ask to make up the deficit on the same day [Jagat v Khairati, A1937 L 392]. 
Question of bona fides should be construed in the sense used in the General Clauses Act 

/^ in Limitation Act [Custodian &c v Romsshwar, 

Aiy68 U 183— contra; Good faith must be examined in the light of definition in 
Limitation Act [Amar v Iqbal. A1971 P & H 461 {Madhavrao v Narayanrao. A1958 
SC 767; 1959 SCR 564; Jai Bhgwan v Omprakash, A1969 P & H 308 folld)]. Each 
days delay IS not required to be explained unlike the case under s5 Limitation Act 

AI966 Pu 332]. No suitor should be non-suited on a technical matter 
like it If there is no want of bona fides on his part [5 v Nandkishore, A1966 Pu 332]. 

. Ip a partition suit plaintiff making default in paying deficit court-fee court has 
jurisdiction to allow application of one of defendants for being transposed as plaintiff 

and ottering to pay court-fee [Parnkutty y Ramanunni. A1966 K 150]. 

After rejection of an application to sue in forma pauperis the court does not become 
functus officio in respect of the pauper application and it can be treated as plaint on 
payment of necessary court-fee [Rumuj/ircy v Pashupati. A1968 P 1 FB; (Kiwi v 
D/iA/i/m/w/i, A1962 SC 941 folld); Ramdharlal v Nagendra, A1967 MP 1 FB; Kaiidasi v 
ooni(^n, AiyjK c 730; Sundarathammal v Paramaswamu AI933 M 883J. 

Practice of filing of appeal immediately before the expiry of limitation with insufficient 

readv' tolerated. If there is no sufficient 

m 1 ^ 1 course is for the appeal to be filed when such court-fees have 

een made goo^ with an application for extension of time under s5 Limitation Act 
[Bnjbhuklian y Tota, 50 A 980; Sri Krishna y Saraswatt, AI950 A 499]. 

Court should not extend the period of limitation of i cuit Kw ii • • 

payment of deficit court-fee on plaint when therris ^ aueuion nf ^ allowing time for 

part of the plaintiff [Sambhu y Harihar. 18 CWN loTl ThP T 

proverty or inability to pay is not a snffirlnnr or!,. Ar rule is that 

[Khatumannissa y Durjodhan. 38 CWN 650* Vertnn exercise of the discretion 

V Bhayankaram. A1950 M >3 R 50; }anas^.ami 

relaxed in exeeptional cirlm eg l J fZT""’ ^ "’“V *>« 

40 CWN 1294], or pavn^r of .MhLn,; i ® conditions exist v Gosla. 

IKesluio V Rodriques, AI938 N 322] or non-nvni'l^h i t"'* '"“'’'•'•y <o pay the balance 

case mere allegation of inability to pay is not enn ' stamps &c. &c. But in any 

con,,o, TWW A «1' A 

order, the ordcr'T^ood'^unlil^sef'tsidc'^toW “ M"’■‘•’out a review of that 
not empower a court to allolv n-m'^Jo S Zrt-l "ffS does 

pauper. The proper procedure is in ()r ^33 rl5 rt-fusal of leave to sue as a 

yamanrao v Praniul, A1944 B 63' B/rirmiL, v \ ^ 316; 

Snuivas, A1956 Hyd 201-totnRA ™ V 

Union. A1961 As 113; see furthei' « '72; AMul La,if v 


Union. A1961 As 113; see fuHh;; i;;;;;r u^der Or ^fr 7^ 
“Law For the Time Being in Force”. Tb.. vv.,ra.- „ 


The words clearly mean that the court^fee 
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payable on the memo of appeal is in accordance with the fee prescribed in the Act in 
force and not when the order for payment of court-fee was made [Kesavan v o, Aiy^i 

T-C 31; Kaman v Malli. A1926 M 150]. 

“Executing Court. There is nothing in s 149 that it do^ not apply to executing 
court. When court-fee is payable in a decree but no time is fixed for payment, the 
executing court can allow time [^Lorind v L, A1937 L 720]. 

“At Any Stage”. The words contemplate that deficiency can be ordered to be made 
fiood even after the period of limitation for filing appeal has expired [Amar Singh v 
Chaturbhu}. A1957 Raj 367; Singasan v Gaya, A1935 P 201]. As to the meaning of 
“at any stage’* see Beni v Om Prakash, A1938 A 497. The discretion is exercisable even 
in the case of a plaint without any court-fee [Baliram v Champat, A1954 N 224]. The 
appellate court can exercise the discretion in s 149 in respect of appeals filed 

V Mauladad 33 CWN 781: A1929 PC 147; Jagannath v Ram Diilarcy, A1956 A 63] 
or dismissing appeal against rejection of pauper application [Beerav v Y^nn. A1972 
AP 55]. “At any stage” includes the stage of an appeal [Kathyee <&c v Padmanaoha, 
A1958 Ker 88 SB]. Where court allows appellant to amend his memo of appeal and 
grants time to pay deficit court-fee in the exercise of its discretion, the other party 

cannot attack the order on the ground that it takes away the right to plead bar of 
limitation [Ganesh v -N'arendra, A1953 SC 431: 17 Cut Lt 73; Manmn v Chpotka. A1971 
SC 1374], Application filed under ss 151 and 153 can be treated as one under s 149 

{Beerav v Yeluri, A1972 AP 55). 

Limitation. Under the latter part of the section the defective application is validated 
with retrospective effect if the deficiency of stamp is subsequently made up [see Faizulla 

V Mauladad, 33 CWN 781 PC]. Power to permit payment of deficit court-fee or to 
allow consequent amendment is not affected by any bar of limitation IGanesh v 

A1953 SC 431- 17 Cut LT 73]. So the grant of time after limitation relates the plaint 
back to the date of filing [Venugopal v Thirugnana, A1940 M 934]. 

Revision No revision lies against an order refusing time [Chhakkan v Kanhaiya, 
45 A 218]—contra: If the discretion is outrageously exercised prejudicing the defendant, 
revision lies [Baijnath v Umeshwar, 16 P 600; Saeed Ahmad v Karan, A1949 L 121]. 

150. Transfer of business .—Save as otherwise provided, where the business 
of anv Court is transferred to any other Court, the Court to which the business 
is so transferred shall have the same powers and shall perform the same duties 
as those respectively conferred and imposed by or under this Code upon the 
Court from which the business was so transferred. 

Scope and Application. The general power of transfer and withdrawal of cases 
from one court to another is contained in s24. This section is intended to meet the 
difficulty sometimes caused by the abolition of a court or the transfer of local area 
from the jurisdiction of one court to that of another involving the transfer of the business 

of one court to another court (See also s 37 and notes). . 

Court in seisin of validly instituted suit is not divested of its jurisdiction even if area 
com^ning disputed property is subsequently transferred out of its jwisd^tion [/n 

matter of Dist Judge A1971 Or 89 FB; ChokkaUnga v Velayudha, A1925 M 117, 
TlZioal Ssb P 280 v Muthuswami, 42 M 821 FB; Makhanlal v Panchamlal, 

DZas. A1957 Rai 241] In the case “v 

AlaZfa'^ll A19TM"°528f' irte'i^LriarjurisdLlon is transferred from one 

co'rrano^hYr Surt,1hf L^fr cou'rt cannot execute the ^-e^pa-d b^V^^^e former 

court without transmission of the decree to it [Ramier nossession of property 

FB; Gultupalli v Ravella, A1964 AP 68]. Where after a latter ^ 

the local area in which it is situated is transferred o a j \Mchar v Kasturi, 

can directly entertain an application for execution o 

A1962 Pu 394 FB]. 

The section applies where a certain specified business has been actually transferred 
by the order of a competent court [see Subramanya v Swaminatha, A1928 M 746]. 
S 150 refers to change of territorial limiU of the court’s jurisdiction and not to a mere 
distribution of work among courts by transfer of suits. So, where an injunction order 
was passed by a munsif, the subordinate judge to whom the suit was transferred, was 
hot competent to deal with the application under Or 39 r 2(3) for punishment 
for breach of injunction [Abu Bakkar v Parimal, 66 CWN 43]. Assignment 
of business under s 13(2) of B & A Civil Courts Act, 12 of 1887 to the several 
judicial officers having the same local jurisdiction is not the same thing as transfer of 
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buMncss slfO V M, 26 CWN 216; Das,math v Bhwambhan 61 CU 543- 

Masrab v Dcbnatb, 46 CWN 141; sec Skinner v S, AI937 A 5151. * 

Where after an e.c patie decree the subject-matter of suit is transferred to the 
jurisdicdon of another court, the latter court can determine an application under Or 9 rl3 

V 46 M l; A1922 M 10; G,m,swamy v Mahammadlm, A1923 

M 92. 46 M 83 (case of injunction);/Ca/n/Ai v Ellammal, A1964 M 463- see SadashiM v 
Atwappa, AI960 Mys 273 noted under s 144], ’ V 

'^hich passed a mortgage decree is transferred to another province 
but the subject-maUcr of the suit is retained in the original province the bus^neir of 

^ transferred to the court in the latter province 

jurisdiction over the property [N‘arasimha v Bnrandevand, A1943 M 6171 It is 

doubttul whether s 150 applies where transfer of business is due to creation of Iwo 
Dominions [Abdul v Shamsuddin, 52 CWN 491]. 

th. “.'’u a preliminary decree and being transferred 

mimslf-s by the Subordinate judge. E.xecution was taken out in the 

munsif s court who meanwhile was invested with the required power—//cW that he had 
jurisdiction to execute the decree [Aminuddin v AtarmanU 24 CWN 899J. 

151 Saving of inherent powers of Cw//-f.—Nothing in this Code shall be 

deemed to limit or otherwise affect the inherent power of the Court to make 

such orders as may be necessary for the ends of justice or to prevent abuse of 
the process of the Court. 

Scope and ApplicaUon. The section was an addition in the Code of 1908, but the 
principle on which it is based was acted upon in many earlier decisions. It merely 
reminds judges of what they ought to know already, namely, that if the ordinary 
rules of procedure result m injustice in any case and there is no other remedy, they 
can be broken for the ends of justice [Sadashiv v Umoji. A1923 N 2121. The section 
^‘'^"''f’cs legislative recognition of an age-old and well-established principle that 
every court has inherent power to act c.v debUo iasliihe to do that real and suLtantial 
justice tor the administration of which alone it exists or to prevent abuse of the process 

a /-'I'l capriciously or arbitrarily exercised [Panciwiian v Dwarka, 

r o ->7 oai, '*0 ^ Hnkamchand v Kamalamnd, 33 

C 227, 932, Raihmom v Ganoda, 19 CWN 84; Bechii V Becharam, 10 CU 91, 100], 

the inherent power ot a court is in addition to and complementary to the powers 

?s’‘‘’mcoLis?e"nr‘^ih“"‘^‘''^ c'ercised if its exercise 

• “f comes into conflict with, any of the powers expressly or by 

necessary implication conferred by the other provisions of the Code. If there are express 

tharnTnowil-''ch T h “''‘"'''"8/. P-'fl'^ular topic, that give rise to a necessary implication 
that no povver shall be e.xerciscd in respect of the said topic otherwise than in the manner 

prescribed by the sai^d provisions. Whatever limitations arc imposed by construction on 

he provisions of s 151 they do not control the undoubted power of the court to make 

'he court [Ramchand &c V 
P I ^ ^"''iiidra, A1964 SC 993; Manohar v Hiralal. 

V KLfnvariee M970 lc’ 991 } A1965 SC 364; NainsinsH 

which Q I t’ * t powers are not powers over substantive rights 

In '' "'Pi- *561-A Cr P Code, 

be regulated by their express disposihonf but "rItU ‘the whih°a''-‘’“‘t 

"It IS well-setued thar ^riol^ on of thTc^ Supreme Court: 

reason that the Legislaturris Lc nZ ff "n ""haustive, for the simple 

which may arise in future litication and rnn« the possible circumstances 

them” [Manohar v Hiralal, A196'» SC 5321 ^^7^0 C Providing the procedure for 

purport to be exhaustive and henVe the JcsiluiJv 

court through recognition of its inherent novu r conferred upon tho 

In Narsim: V A/rmU 5 A ir 3 v Bhinu AI966 A 84 FBI. 

Mahmood J. sll ‘^oiL are ;o 7. ^1966 A 84 m 

be taken as prohibited unless it is expressly imwid' l^f procedure is to 

ri. p ‘ir,' 
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by WoODROFFE J, in Hukumchond v Kamalnand, sup and reiterated by Mookerjee J, in 
Sashibhiisan v Rudhanafh, 20 CU 433, 439. The inherent power has not been conferred 
upon the court; it is a power inherent in the court by virtue of its duty to do justice) 
between parties before it [Manohar v Hindal, sup]. The power cannot be invoked 
where there is a specific provision in the Code giving a remedy [Lfl.v/in Investment Co y 
Tarachand A1968 B 250]. The power cannot be exercised as an appellate power {Nam- 
Singh V koonwarjee, sup; Radhanath v State Board &c, A1968 P 110; Kameshwar v 

Ram. A1952 Pu 78]. i r ,i u f w u 

The power may be exercised where there is a proceeding lawfully before the High 

Court and it does not authorise the High Court to invest itself with jurisdiction where 
it is not conferred by law [Raja Soap &c v S P Shaiitharaj. A1965 SC 1449]. 

In the terms of the section, the inherent powers saved are such as are used to secure 
the ends of justice [Sabitri v Savi. 48 C 48 lA 76]. The section merely saves by expressly 
preserving to the court (which is both a court of equity and law) inherent po\'ei to act 
according to justice equity and good conscience and make such orders as may be 
necessary for the ends of justice or to prevent the abuse of the process of the court 
[Mdfian v Roshan, AI970 D 88; Ganesh v Purushottam, 34 B 135; Vcn’<ates\vara v 
Cherrassk^riy 27 MLJ 405; Hindusthan Ld v Mulraj, 27 MLJ 645]. The inherent 
powers of* the court are very wide and residuary in nature and not controlled by any 
other provisions in the Code; but they cannot override the express provisons of law 
[Rama Rao v Vimalakiimari, A1969 AP 216]. The inherent power being very wide 
and incapable of definition, its limits should be carefully guarded. The power is intended 
to supplement the other provisions of the Code and not to evade or ignore them or to 
invent a new procedure according to individual sentiment [Alahadeo v Kalloo. 21 ALT 
447; Gour Ch V Nabadwip, A1922 C 1]. Thus, Court has no jurisdiction under sl51 to 
order payment of interim maintenance in a suit for maintenance [Gopal v Sita. A1924 
P 69; Latchanna V Malludora, A1941 M 55; Md Abdul v Tajunnissa, A1953 M 420] or 
to compel a party to submit to a medical test of any kind {Venkateswarlu v Subbayya, 
1951, 2 MLJ 580]. Conditions for the exercise of the power stated {hi re Maharaja, 
53 M 248 FBJ. Inherent power can be implied only in civil courts having general 
jurisdiction and not to tribunals constituted under a special statute {Hajo Zakeria v Collr, 
A1963 B 223]. The principle of sI51 has an intrinsic application to all judicial or quasi¬ 
judicial tribunals {South India Ins Co v Lakshmi, A1967 M 464]. Power under s 151 is 
applicable to proceedings before the revenue court as well [Ramlal v Ramnarain, A1953 

A 467 FB]. 

Court can review or modify its orders while it is still seized of a case and retains 

jurisdiction {AIR v Mogha, A1950 N MO]. i • j* * ,u * tu 

Ihis section does not confer any powers but only indicates that there is a power 

to make such orders as may be necessary for the ends of justice and to prevent an 

abuse of the process of the court [Harnand v Chalurbhuj. 48 A 356], But it must 

always be remembered that there is no room for the application of the inherent power 

where there is not only an express provision in the Code but an express provision negativing 

the claim of the party [Madhusudan v Rasmohan, 21 CLJ 614; Banka v Btrendia, 55 C 

219- <ladii V Radhanath 20 CU 433: Ashiitosh v Indii, A1926 C 158; Ghuznavi v 

cum: 21 CWN 877 : 44 C ffl;. 

B 510* Krishna V Jawand, A1947 N 236; Kameswar v Ram, 31 P 737], or where a party 
has neglected to avail of the remedy provided elsewhere 

46 A 144- Abdul V Azizar, 41 CWN 893; Ratnasabhapathi v Gopala. A1940 M 876, 
Chander v Lullu AI947 A 343; Vallabhai v Chottalal, 51 B 26; Sukhomoy v Asia, A1934 
C m7R.hM^ clL., Al»9 A 497: . S A.966 O, 24 o, wh„. .1,4 

relief can properly be obtained in a separate suit IGalsIaiin v Piamatha, 57 C 154, 

Sadashiv V Mahadeo. A1929 N Ill]; or because the^TurLfetion^o^ 

remedy lAnant v Mangal, 4 P 704]. But it has also been held that the jurisdiction of 

act « debito justitiae cannot be ousted simply because another inconvenient ■'emedy is 

available [Alfred v Sirjuddin, A1944 L 165; Kalian v Nanhe, A1930 A 70 Badr v 

AI941 O 91- Suryarao v Chalamayya, A1947 M 339] especially when the mistake 

h of the courJ ?Jxi[R^kumar v K.rf Roop, A1950 A 293; Subodh v Sudhir A 950 C 

209] Where there is a right of appeal ordinarily it is not open to a court to set a. id 

its own final order [Srikrishna v Seshagiri, A1962 AP 506] But inherent power cannot 

be exercised in anticipation of a situation which may arise [Nuyananda v Pa/a Dei, A 952 

Or 120 FB {Krishna v Rajendra. 2 CuJ LT 49 and LT 49 and Po Seik v U Nandia. A1925 

^^n T^proper case application under S 151 may be barred by res judicata [Sitkra v 
Ram, A1951 A 195]. A second application under s 151 or s 152 cannot be entertaiiwd 
when a prior application on the same question has been dismissed [Sadhit v Lakhmi, 

A1939 L 312; Golakbehari v Sin. A1966 Or 58]. 
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Application under s 151 can be made to the ^ i. 

the order [SnhoM v Sneihir. 54 CWN 106; sec however BishcshLr \ Asaffi 74 VriOl" 
Court can rectify an error or mistake of the Official Receiver under the inherent nowe; 
]^Ve„kalaknslwa v Off Rec. A1950 M 311], Under s 151 the High Court has IZll 

iziLsrs s,;rs«o T"'gf 

mW"""'™ C.nin S*'J- 

“Abuse Of the Process of the Court &c’'. “Ends of justice” and “abuse of the 

ro°d**th°^ "ii'st >30 interpreted with due regard to the other provisions of the 

Code, the section being really intended to prevent the courts from being rendered impotenf 
by any omission in the Code [[/ Anng v Govt, A1940 R 162]. “Justice” means that 
standard of justice which ihe Code is designed *o achieve. [HnWi E Co v Govt A194S 

® ‘aken as of right in due course of law 

an abuse of the process of the court” simply because such proceeding is likely to 
embarrass the other party [Sharhali v Kali. A1942 L rl9]. ^ 

In a case under Prov Insolvency Act where a debtor’s appeal to the High Court was 

ir.'ra S ft “T>’is does not depend on the cou??s disc^etTon 

fhe himself properly within the terms of 

an “ahlise n^th” deprived of that right on so treacherous a ground of decision as 
in rnrit’’ process of the court. This case illustrates the peril of this doctrine 

Amendment of Decree. A court may apart from s 152 by virtue of its inherent 
power alter or vary the order and the decree passed by it although the decree is apparenUy 

sim he Trr«"/ judgment, eg when the ordering portion said “the 

suit be decreed with costs . it can be amended to make only defdt no 1 liable for the costs 

when it appeared trom the trend of the judgment that the true intention was to make him 

77 ?'''^ V?, noncontesting defendants [Harmange v Ram, 18 CWN 

..IJm ^ If’ '' A196f3 Or 225], Courts have inherent power to 

do not D *accordance with judgments even if they 

ot fall within s 152 rfln; v Jay, 37 C 649; Mahabir v Chandra, 19 CWN 1024; 

Raiendra ^ Pramatha. AI941. C 80; Azizultah v Collr, A1932 A 587; Raja^hib ^ 
thoughrof ]■ * something to be embodied which was not 

of tn rtv Tn n I ’ N 951; the mistake in the description 

p< ty in a decree can be rectified \Nathuram v Arjima, A1954, MB 141 If a 

^rntd undefTe wro'^^^'f’ 'fc jurisdiction to order restitution of'benefit 

cccivcd under the wrong order [Samol v Jhunkoo, A1946. O 210] 

c« for rjoi b.,«wnn., t, 

lioo '."l"“rinhc,fof*::rT.,,7,lfJ” taimo- 

held in Afanohar v lihalol A1962 SC 5*^7 ■ Supreme Court has 

art rcstr.iin(oB him from ’’procecili'nc' wHh' I'" *.'*’V'’'i"‘on i» peso,mm against a delwid- 
province IKanhaivn v TIai karan A1941 B biq "')’'"'’ ; a court in another 

from proceeding with an “r"uff whL h • ^'^54. A 335], m 

V Tnhiram. A1953. B 117], ^ process of court [Jm Hind 

cha,t™d High c„n,R, .k. 

of the Code Mai™ M^rKeJ^dSr'''' "" 'T" 

« C ,3,: „ CWN miPorornoom, “S' 





INHERENT POWERS 


( 287 ) 


§ 151 


L 116; Venkamma v Goporaju, A1928, M 991; In rc NandkishorCj 32 A 71; TJtiiukaval v 
Karia, A1930, M 72; Brij v Deo, 5 PLJ 146]. Remand under sl51 has to be made 
exceptional cases iNarayan v Malappa^ A1956^ B 240]. No remand under s 151 can be 
given to give a second opportunity to prove case [Sonbai v Gotiram, A1956, B 160]. Sec 
iiotes to Or 41, r23 post. Review of remand order falling under s 105(2) in exercise of 
inherent power is erroneous \_Nainsingh v Koonwarjee, A1970 SC 997]. 

Stay of Execution. The provisions of Or 21, rr 21, 26, 37 and Or 41, r 5 do not 
exhaust the discretion of the court and it can be exercised under sl51 within narrow 
limits IGalstaun v Dinshaw, 31 CWN 653; Fitzholmes v Waryam, A1923, L 514; 
Sardami v Harnam, 149 PLR 1910; Herambo v Sorojini, A1932, A 655; Ankalii v Chinna, 
A1944, M 161; Vodayar v Vijaya Bank, A1951, M 321; see however, Fakira v Ratnsukhibai 
A1946, N 428; Varadacharyulu v Narsimha, AI926, M 258] and the power extends also 
to mofussil courts [Ahamad v Vallabhadas, A1950 M 219]; but when an appeal is 
pending, the trial court has no jurisdiction to make use of s 151 [Firm Gobind v Ram, 

A1924, L 602i. . ^ 

Court can stay execution pending the hearing of an appeal by the Privy Council 

[Sarat V Offl-Ass, 34 CWN 631], or of an application to the Privy Council for special 
leave [Nand Kishore v Ram, 40 C 955]. Execution can be stayed although a case does 
not come strictly within Or 45, r 13 [Jewanram v Com/nrs, A1939, C 308; Sewkissen v 
Ratan, 52 CWN 209]. Execution of final decree can be stayed pending an appeal from 
preliminary decree [Janki v Sheo, A1932 A 238]. So also execution of delivery of pos¬ 
session pending an appeal by judgment-debtor against confirmation of sale [Herambo V 
Sarojini, A1932 A 655]. When ejectment has been ordered court can give short time 
under s 151 [Jnanaprakdsam v Ratrtasami, 1951, 1 MLJ 425]. Court can stay delivery 
proceedings in execution of decree to which the applicant was not a party [Bhame v 
Venkappa, A1961 Ker 178]. S 151 cannot be invoked by the transferee executing court 
to grant absolute stay as there is a provision in the Code expressly providing for limited 
exercise ot power in the matter [Surendra v Harihar, A1971 Or 77]. 

When an order staying execution is brought to the notice of the court it can set aside 
steps taken between the time the order was passed and the time it was brought 
notice it that is necessary in the interests of justice [Midra] v Marti, A1967 SC 138)]. 


Restitution. Court has inherent power to grant restitution where s 144 in terms 
does not applly and the jurisdiction does not arise merely under s 144 [Rajjabali v Faku 
35 CWN 48!t; Ramanath v Sheikh, 34 CWN 746; Varada v Vamma, 42 MLJ 472; 
Suknath v hJagar, A1952 As 42; see notes under s 144 ante, p 267], Restitufion of 
possession ot land to judgment-debtor pending appeal can be done under s 151 [Kaku v 

Gobind, A1959 Fu 468]. , ,, rrr 

^.estitution order passed under sl51 is not anpealable [Usman v Stvaramaraj^ 

A1950 M 463 FB: Subramania v Kesavan, 1963 KLJ 424— contra. Sasikan.a v Jalil. A19.1 

C 779; Goval V Harihar, A1948, C 37]. t_ • i. * 

Security for Costs. Opinion is divided as to whether court has inherent power to 

order security for costs (see notes to Or 25, r 1, post). 

ExDunffing Remarks. The power to expunee remarks is extraordinary and is 

exercisable whL a dear case is made out-question to 

in making the remarks acted with impropriety [5 v Ron,a A1967 ^ 

has nower to exounee scandalous matters " Tn a nroner the 

though in affidavit \Amal?amaled &c v Hanprasad. A1966 M ^ ^ 

High court has nower to exnunae a part of the iudgment of »;'^°--d.n te court, Tt has no 
nower to exnunee remarVs from the iudament of a sinole ludge of the Hmh Court. Tn 

the case in hand the High Court without b" i A^O 

held that the remarks were unwarranted and uniustifiable 

M 77 1 Wher^^ th^ ludcmcnt of a subordinate court is not before the Hich Court on 

■f nn nower to exounge adverse remarks on the character and 
anneal or revision, it has no power lo expunge a 

• redibility of a witness [Dimn v R, 44 A 401 : 20 ALT ]. 

Itl Held Annlicable. Some obvious cases where s 1,51 may be apnbed as rnen- 

tione!'WMisZre v RnmgoMm. 40 C 955. 959-60 as also m v 

• j o-i oo'T *fnllnwinn src other instflnees or the use of lo ereov 

35 B 3«] o, ,c 

VM, Al'927 C 3n-, to odd potto Id 

V Mow™, A,93, J ’IJj S 2 ojpo f. A" 3-.X V S 

ScTSdllv Xl ? c™ 526 n?t S° V S.cy o, S. 29 C ,40; Ot— v BUo,.. 
45 k Soi, ,4 ™ vZaZ:n. 53 M 248; CWW V M,, 3 00 ,446; Mdooto V 1— 
A1947 N 248]; to stay confirmation of sale pending decision PP I 
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Basheshar, A1930 L 793]; to rehear a matter before the court's order passed at 
previous hearing is pcrtected IBinBrnthtui v Rusik. 37 C 259J. 

io regulate its procedure with a view to shorten litigation and result substantial 
dstice [Snnatfi v Probodh, 11 CLj 580J; to take cognizance of things which cut eA 
the root ot the subject-matter of controversy between the parties, eg, to frame issue after 
the close of arguments IShamu Patter v Abdul, 39 lA 218: 35 M 607, 612; 16 CWN 
1009J: to stay drawing up of the court's orders, or to suspend their operation if the 
necessities ot justice so require [Brij v Ramrick, 5 CWN 781, 796 PC]; to reconstruct 
records lost or destroyed [Morakkaniiii v Veerankutty, 46 M 676]; to set aside an 
ex parte order upon a proper case being substantiated [Bibi Tasliman v Harihar, 32 C 
*53; 9 CWN 81 FB]; to set aside a decree which is a nullity [^nr/i v Manki, A195i, A 
381]. To allow withdrawal from suit where Or 23, rl does not apply [Nuku Singh v 
Mitnii, A1954, P 314]; to set aside ex parte decree obtained without informing the court 
of stay of suit [Asrob Aii v Manuhar, A1954, As 168]. 

An order dismissing the execution on part satisfaction was bad and the court was 
justified in correcting it under its inherent powers [Keshardeo v Radhakishen, AI953 
SC 23 : 195ji SCR 136; Moti Dei v Cuttack Bank, A1964, Or 185; D>:vendra v Shiva, 
A1971 P 396|. 

To vacale invalid or mistaken orders specially when based on misrepresentation of 
facts [Gajanfiud v Dayanand, A1943, P 127; Sardar v Rasoolbttx^ A1948, *S 124; Sobhra] 
V Bulchand, A193I, S III], or obtained by practice of fraud upon the court [Mohan v 
Khusali, A1937. S 101; Vilakathala v VayalU, 27 MU 172 (satisfaction of decree re¬ 
corded); ChiPur V Bisfiuni^ AI943, P 13; Abdul Majid v Mahmttdabi, AI949, N 366; 
Mukhand v Sualal, AI956, As 65; Rahim Bux v Md Jamshed, 1955. 1 Cal 25]; or an 
order which is null and void [Dholan v Sadhu, 32 SLR 215]; to set aside an order contrary 
to the terms of a statute and judicial precedents [Patankar v Sastri, A196I, SC 272 : 
1961, 1 SCR 591; Sri Ramakrishna &c v 5, A1961. AP 86; Konathala v Board*&c, A1965, 
AP 395]; to cancel an invalid order [Champa v Asa, A1938, A 8] or prior wrong order 
IHasan v Isap, 40 Bom LR 1180; Jagir v Settlement Commr, A1959, Pu 457] or an order 
passed throug.h inadvertence or oversight [Md v Khadija, A1938, L 472; Ramswarup v 
Kamala, A1950, P 350; Rajendra V Ramganit, A1954, P 556]; to set aside a sale as tho- 


court was misled by a party [Benoy v Mohan, A1950, C 287]; to set aside sale on ground 
of material (irregularity or fraud, even though the petitioner had locus standi or not 
Ifsmail V M-ynoon, A1966, M 84; Punjab Mercantile Bank v Kishen, A1963, Pu 230]. 
When another person appearing as defendant gels a compromise decree passed by 
fraud, it should be set aside under s 151 [Rahimbux v Ladhuram, ILR 9 Raj 1037]. 
The weight of authority in Calcutta is in favour of the exercise of inherent power to 
correct orders passed through being misled, eg^ by fraud on court, although a suit might 
be the most appropriate remedy fPi'rrn’ v Sonoory, 19 CWN 419; Sureshy Jogesh, 43 CWN 
959, Akina v Md Ali, 45 CWN 392; Benoy v Mohan, A1950, C 287]; to set aside an order 
recording a compromise obtained by fraud on court [Bindeshwari v Debcndra, AI958, 
P 618], to restore a suit to file when a compromise decree against a minor is set aside 
in a subsequent suit lArumuga v Reria, 46 MLJ 348]; to set aside a consent decree 
obtained by Iraud practised on the court [Hamira v Lain, A1954, MB 81]; or to set aside 

obtained by practising fraud on court [Ishwar v Sitaram, 
A1954 P 45); Nifyananda v Lakshmipriya. AI962. Or 46 (in this case compromise was 
arrived at l.y duping an illcterate pardanashin lady]; to order delivery of possession 
when possession is taken by a party inspitc of an injunction [5 v Usha, AI956, P 455], 
To stay proceeding in connected suits [Bal Kr v Goverdhan, 1938 NU 120; 
Radhashyam V Kashinaih. A1960 MP 169]; to stay a suit on the ground of similar 
question of law involved in a pending appeal [Kailash v Jhamola, 1942 ALW 291] or 
when not covered by s 10 [Hukumchand v Kamalanand, 33 C 927, 932; Abdul Alim v 

V Ramgolam. 40 C 955, 959; Dwarka v G-G. 

1 47 L 2u, Kadumat v Iilak, A1929 L 12; Laxmi Bank v Harikisan, A1948 N 297; Baso 
V taimesfn>itr. A1950 P 363; Jugomctal Ac v Rungta & Sons, A1966 C 382; Banshidhar V 
Laxmipra.saJ. A1966 Or 53]; to stay an otherwise competent suit for the ends of justice 
or to prevHit abuse of the process of the court. The jurisdiction is to be sparingly 
exercised [Hhagat v Jagbir, A194I C 670; Jethabhai etc v Amarchand etc. AI924 B 90; 
Ilansrai v Overseas Bank, Q 33]; to stay passing of final decree pending disposal 

an order dismissing an application to set aside an c.v parte preliminary 
decree \AtuUdu v A1944 M 1611; to entertain a defence \t! formt pauperb 

n^TnmW 32 CWN 101J; to compel one to bring back money into court 

unsustainable 

sun to wMrh ^ execution of decree in independent 

^int to w/drh the applicant was not a party [Kondapaneni v Laxnmaroyana, A1955 
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To pay compensation in restitution for improvement made bona fide by auction 
purchaser before sale was set aside v Ganesh, A1940 L 59J; to direct auction 

purchaser to pay profits of property to judgment-debtor after a sale is set aside on 
account of fraud to which auction purchaser was privy [Amiranne^sa v Kanmunnessa, 
18 CWN 1299]; to strike out defence for repeated non-compliance with court’s order 
to deposit money for a certain purpose [Venkata v Yesoba. 61 MLJ 477; see E I Ry 

V Jirmal, A1925 A 280: 47 A 738]; to consolidate suits [Hari Narayaii v Ram Asish. 
A1957 P 124; !iuryanarayana v Venkatasubhiah. A1960 AP 75; Hansraj v Hazarimai, 
ILR 9 Raj 114 (Principle laid down)]. 

To order refund of court-fee paid by mistake or inadvertence or through ignorance 
of law [Ahmed v Govt, A1943 B 50; Mimna v Ram, 52 A 546; Jainandan v Krishnandam 
A1952 P 260; see In re Sevugan, AI944 M 56]. or deficit court-fee paid after the time 
fixed in the belief that the delay would be condoned [Gudimetta v G, 1949 2 MLJ 12; 
see Chettiar Firm v Ko Yin, AI929 R 158]. To order refund of court-fee paid in excess 
of proper amount or when deficit court-fee is not paid for some justiciable cause 
[Mayasankar v Gonrisankar, AI954 C 256]. Refund of court-fee is allowed only where 
(1) C F Act applies, (2) paid by mistake, or (3) by mistaken order of court [In re 
Chidambaram, A1934 M 566 SB: 57 M 1028; Prov v Andemma, AI949 M 895; In re 
Sarojini, A1960 AP 34; Konthala v Board &c. A1965 AP 395; see Indii v Secy of S, 
AI935 C 707; Kurfule Ltd v Varghese, A1953 B 73; Arjun v Amrita, AI956 N 281; Aya 

V Munshi, A1968 D 249]. The court has no power to order refund of court-fee where 
a memo, of appeal or revision is allowed to be dismissed or withdrawn [Chandaji <Slc v 
S, 1957 AP 255J. Where memorandum of appeal with proper court-fees was filed with 
application for condonation of delay which was not however condoned, court cannot 
order refund of court-fees [Eagle Plywood A.c v Amidya, A1966 C 267 FB]. In view of 
specific provisions of Madras Court Fees & S V Act, 1955 the court has no inherent 
power to grant refund of court-fee in the interest of justice outside ss 66 to 70 [Vcngammal 

V Ramchandran, A1971 M 490]. Where an appeal filed is compromised before registration 
[In re Nagarthanam, A1950 M 629] or a suit is abated on account of amendment of a 
statute [Periathayaa v Narasingha, A1966 M 423] or an appeal which was only in stamp 
registered stage was allowed to be withdrawn [Venugopal v Ramchandran, siip'\ courll 
can only grant a certificate under s 151 to apply to Government ex gratia. Court can 
under s 151 order refund of court-fee when plaint is returned for want of jurisdiction 
[Angh-Fnench &c v S, AI951 B 130]. 

To restore an application under Or 21 r90 [Dwarka v Vaish &c, A1931 A 594; 
Acharji v Swami, A1939 L 223; Gopilal v Sitaram, AI968 MP 196— contra: Venkata- 
ramudu v Krishnayya, AI948 M 204] or an application under Or 21 r2 [Dwarka v 
Chandra, A1967 P 296] or under Or 21 r97 [Rajknmar v Ved Roop, A1950 A 293] 
dismissed for default, or to restore a suit when a plaint is rejected under Or 7 rl3 [Anant 

V Chimnu. AI939 A 452]; to restore an objection under Or 21 r 58 dismissed for default 
[Pratap v Ambadas, A1955 N 297]; or an application under Or 9 r 9 [Laxmi Investment 
Lo V Tarachand, AI968 B 250; Kunjbehari v Chanchala, A1966 Or 24; Premshankar v 
Bampyarelal, A1944 N 317; Pooranchand v Komalchand, A1962 MP 64 (see however 
Komalchand v Pooranchand, A1970 MP 199): Sarat v Bisweswar, AI927 C 534: 31 
CWN 576; Sourendra v Jaiindra, A1929 C 17: 32 CWN 811— contra: Doma v Ramnaresh, 
A1959 P 121 FBJ; or an application under Or 9 r 13 [Kunjbehari v Chanchala. sup: Madan 

V Tripura &c, A1954 As 1 FB— contra: Suranjan v Maloti, AI970 C 229; Doma v 
Ramnaresh, sup'f dismissed for default; to set aside an order of dismissal under Or 9 r 8 
on account of plaintiff’s non-appearance due to death [Debt v Habib, 17 CWN 829: 40 
lA I51: 35 A 331]. 

Where Or 9 applies court cannot restore a suit to its file or set aside an ex parte 
decree under inherent powers [Kamala Works v Ram Sarup, 98 CLJ 87], 

To restore an execution petition [Bhagwan v Ramjiwan, 1944 ALJ 437; Radha v 
Keshar, 50 CWN 592; Bajrang v Suraj, A1945 O 210; Semabi v Ganpat, A1944 N 59; 
Dawoolal v Khedu, A1949 N 160; Kundan v Md, A1929 L 506; Pratap v Bhagat, A1942 
L 71; Bholu V Ramlal, 2 L 66; Sarat v Biseswor, AI927 C 534; Nabit v Kamdev, AI928 
C 179; Gauri v Krishna. A1957 P 575; Ram Shankar v Ram Narain, A1928 A 301— 
contra: Narayana v Muthu. 50 M 67; Ramaraghava v Raja, A1927 M 355] dismissed 
for default; to set aside an ex parte order passed in execution proceedings even though 
appealable under s47 [Awadh v Bindeshwari, A1969 P 79]; to set aside an order dismissing 
an appeal for not filing appellant’s list [Ram v Moni, A1939 P 678], or for default 

[^onubai v Shivaji, 45 B 648], or for failure to file printing cost [Minnie v Mahadeo, 
A1949 P 112J. 

To restore a suit [Chamroo v Basudeo. A1968 P 48] or appeal [Rajkishore v Pushraf, 
AI964 Or 86] dismissed for non-payment of deficit court-fee— contra: Court cannot 
set aside order of dismissal for default of an appeal for non-payment of requisite court-fee 
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[Radhanafh \ Rtu ho, A1955 P 370] or extend time for payment of court-fee when 
plaint is rejected for its non-payment [Ramefas v Gangadas, A1956 P 20]; to restore 
miscellaneous case for setting aside dismissal of appeal for default, by practice 
ot traucl on court [Mahendra v Rckhia. A197I P 382 {Debi Baksli v Habib, 40 lA 
151; Keshardeo v Radhakissen, A1953 SC 23 folld)]: to restore suit by setting aside 
ex parte decree against dead defendant and dispose of it after bringing legal 
representatives [PHlayathiri v Lokshmi, AI967 K 135] or a suit dismissed for non-appearance 
of sole plaintiff and then hear application for setting aside abatement and substitution 
[Ramrati v Ahmad, A1968 P 112] or an insolvency application dismissed for default 
[Bishwanath v Mahadeo, A1964 B 40], or an application for review of ejectment order 
under Cal Thika Tenancy Act dismissed for default \Fulzoria v Tantbala, A1970 C 240— 
CONTRA : Sibani v Balaichamlra, 68 CWA/ 1064]: or an application for revision dismissed 
tor default (see under s 115, ante p 254). or to issue interrogatories in respect of matters 
arising under s 24 Hindu Marriage Act \Gnnga v Krushna, A1967 Or 19]; to stop further 
proceedings under s 9 Hindu Marriage Act to enforce obedience to order of maintenance 
[Ramchandra v Kowsalya. A1969 Mys 76; Malkan v Krishnan, A1961 Pu 42; Anita v 
Birendra, A1962 C 88; Bhimeshwar v Dropti, A1963 Mys 259] or to re-call a witness for 
examining, cross-examining or re-examining after close of evidence [Sultan v Vijayachand, 
A1966 AP 295), or to recall order or decree passed under s 17 Arbitration Act without 
compliance with the requirements of the Act [Soorojmul v Golden Fibre &c, A1969 C 


383; Ganeshmal v Keshoram Cotton Mills, A1952 C 10: Eiisuf v David, A1951 M 658], 
or to reinstate a legal practitioner dismissed for misconduct [In the Matter of Inder 
Singh, AI968 Pu 328], or to give appropriate directions to police authorities to render aid 
to the aggrieved parties for the due and proper implementation of the orders of court 
[Rayapati v Pothineni, A1971 AP 53], or to order payment of arrears of income tax 
dues from amount of sale-proceeds in executing court in priority to dues of private 
individuals [Union v Mahadeo, A1966 Raj 152; Manickam v /TO, A1938 M 360 FB; 
G~G in Council v Chotalal, 1939, 7 ITR 411— contra: Associated Pictures v 17;iion, 
Aiy59 C 179J. 


To set aside execution sale in contravention of express direction of court [Sahu V 
Shadiram, AI926, A 457; Superior Bank v Budh, A1924. A 698; Mulraj v Buramal, 12 
L 602; Ayyammol v Thangavx'Au, A1950. M 317], or without protection of prior mort¬ 
gagee’s rights [Jaspot v Kahan. A1938, L 2321. or to set aside a sale confirmed on account 
of fraud or in ignorance of the ground rendering it void [Ballabhdas v Sobhaji, AI948, 
N 52]; to pass orders for security of costs in revisional application or in application 
under s75 Prov Ins Act [ffira v Monghihai. A1938, B 510]: to-pass order in application 
by surety for restitution [Mukul v Dina. A1938, L 833]. 

High Court has inherent jurisdiction under sl51 to stay independent suit rAiomnr- 

appa V Ramoswamy A1948 M 150; Balaji v Nate.^a, A1948 M 138] and all other courts 
have the same power to stay suit for ends of justice [Ahamad Abdul v Vallabhadas, 
A1950, M 249]. 

Redelivery of property possession of which was delivered in contravention of stay 
order [Ayyanunal v Thangavclu, A1950. M 3171; to set aside c.v parte order against a 

party passed without notice [In Re D P Chafer,' 1949, 1 Cal 187; Md Ismail v Ahmed, 


1949. 1 Cal 153]: to direct counsel to withdraw if court thinks that his evidence is material 
[A I R y Mogha, A1950. N MO]; to convert application into plaint and vice versa 
[Associated Bank v Bishnupada, 55 CWN 4021 : to grant interim maintenance in a fitting 
case [Muniammal y Rangonafha, A1955. M 571; Gouri v Tarini, A1968 C 305 on appeal 
A1968 C 567; Nemai y Lila. A1968 C 405 (as an interlocutory relief and not under inher¬ 
ent power]: to correct misdescription of property in sale certificate due to mistake in 
execution petition repeated in warrant of attachment [Sobla v Jethmal, A196K Raj 191]. 

To enforce security bond executed in favour of the court [Yarlagadda v Devata, 
AI966 AP 1511 or to amend scheme of trust [Kailash v Addl Dist Judge. AI966 A 509; 
Ramnath y Goverdhan. AI936. A 97]. 

^^<^cuting court has inherent power to allow amendment of petition for execution 

n^nnrnnr- T C 5S5]. When the original relief claimed becomes 

iiwppropriatc or the righk of the parties are affected by change of law court may allow 

SC MM]"' appellate judgment \Noir Service v Alexaniier. A1968 

S 151 Held Inapplicable. To set aside consent or compromise decree or any other 

A 924 C Z however V AI915. C 473; Taranrasanaa v Kalika. 

S/i/V^AI97n^'*'^H obtained by coercion [Ken-al V 

aside a sale on the ground of fraud without a proceeding 
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under Or 21^^ r90 IBojjanna v Kri.stappa, AI947, M 268]; or where the ease docs not 

come under Or 21, r90 or s 174 B T Act or is barred by limitation YBasanta v Mihulol, 

AI968, C 604]; to implead legal representatives of a deceased respondent \^hen the suit 

has abated iVnion v Ramcharan, A1964, SC 215]; to review predecessor's order on the 

ground ot error ot law [Mir Haji v Khanchand, A1939, S 137; Srikishen v Jamna, 

A1938, O 103]; to set aside predecessor’s decree on the ground of being erroneous or 

inequitable [Kameshwar v Ram Pd, AI952, P 478]; to recall orders passed without 

jurisdiction YRam v Manzurul. A1938, P 593]; to stay suit which cannot be stayed under 

Ins Co v Koulii, A1940, L 85]; to stay subsequent suit by defendant against 

plaintiff on a different cause of action [Mansata &c v Soras,-A\95$, B 266]; to stay suit 

on the ground of jurisdiction in respect of leave granted under Cl 12 Letters Patent 

\_Abdul V All Md, 44 CWN 4601; to restore a suit for trial on plaintiff’s application 

when a compromise decree was set aside in a suit by defendant for plaintiff’s fraud 

[Polamma w Sooramma, A1950, M 301]; to amend decree where pleader's fee wrongly 

fixed in the judgment is reproduced in the decree [Abdul Razak v Abdul Hamid A1951 
M 406]. ’ * 

A, O ® “ tirought under Or 21, r63 [Narayauam v Ma Saw, 

A1941, R 60]; Stay order to a court in another province [Darbar v Narain, A1938, A 4341’ 
To restore a suit which has been dismissed [Vm^^sh v Amaf\ A1929, C 158L 

To grant a review which is not authorised by law [Sashi v Radha 19 CWN 835* 

^ 22 CWN 446; Asl,uto,h v Indii 

A1927, C 158]; Kahka v Addl Commr, A1956, A 103; to set aside a dismissal where 

Or 9, r9 applies [Tulsiram v Sitaram, AI959, C 389 : 63 CWN 300; Doma v Ram A1959 
t' 121J; to set aside an ej: parte deeree or to restore a suit dismissed for default when no 
case has been made ont within Or 9 [Neelaveni v Narayana. 43 M 94 FB; Ariun v 

Mohmdra, A1964 SC 993; Sangram v Election Tribunal, A1955, SC 425- Haridas v 

Bejoy, 34 CV-Tsl 222; Dutt v Shamsiiddin, 34 CWN 419; Amar v Biita AI927 L 372' 
Atmaram v Rambharos, A1930, N 48; Baikuntli v Md Sadique. A1958’, P 21 { State v 
Shib Saran, A1960, A 360; see further notes to Or 9. rl3]. Where the’dismissal is noJ 

covered by Or 9, or where the order is without jurisdiction, s 151 may be resorted to 

[Khatizabhai v Akhtara, A1950, A 194]. 

To relieve the auction purchaser of his obligation to make the deposit of purchase 
money under Or 21, r 85 [Manilal v Syed Ahmed, 1955 SCR 108 : A1954, SC 3491* 

^ party to submit to blood test by expert [Venkateswarlu v Subbayya A195r 
M 910; Ramciiandra v Shankar, A1968, B 388]; to order a oarty to undergo ’ medical 

v Lakshmikantam, A1955, AP 207; Ranganathan v Chinna 
A1955, M 546; Krishnamurthi v Govindaswami, A1966 M 4431; to grant interim’ 
maintenance [Midimani v Baaavarajappa, A1959, Mys 1521 to set" aside sale on the 
ground that decree-holder had put up his own property to sale [Chitra v Badri. A1953, 

^ i jLO^ • 

To order payment of subsistence allowance to Govt servant challenging order of 
transfer during pendency of suit [Union v Sailendra, A1966 C 603], or award interim 
maintenance when in a suit the very right to receive maintenance is in contest [Appana v 
Seetharama. A1972, AP 62], or to interfere in proceedings before authorities other than 
civil court specially empowered with exclusive jurisdiction [Jarnail v Munshi, A1971, 

P & H 85]. In judicial and quasi-judicial proceedings there is, apart from the statutes 
no inherent power to review [Manoharlal v S, A1970 MP 131; Himmat Sinsh v Board of 
Rev. AI966 MP 43 FB]. ^ 

^ obtained by creditor against debtor and surety direction that creditor is 

to tirst exhaust remedies against debtor is not justified under Or 2, r ii (/) or s 151 [Bank nf 
Bihar v Damodar. A1969. SC 297]. “ ^ ^ 

Appeal being a creature of statute, there is no inherent power to sit in appeal from 

AhZTHlTM9ll" BnSl 

rf f inherent powers to appoint a commissioner to seize account books of plaintiff on 
defendants application that he apprehends that they would be tamoered with Powers 

17^1. V 7 right possessed by a litigant [Padam v 

o, /\iyoi, oC 2I8j* 

Subseouent Events. Courts can grant relief on the basis of a subseauent legis¬ 
lation to do complete justice between the parties [Sarbo v Anta, A1958, P 613; Saiish 

A1960, C 278], or subseauent events K Pradhan v Kalawoti, ' A\96S 

MP 175; see also notes under Or 7, r 7 and Or 41, r 33]. 

Appeal &c. No appeal lies from an order made in inherent jurisdiction 
[Banwari v Sukhrulla. 12 P 202; Hemendra v Ballav, AI933. P 564; Ganesh v M T S, 

A1939, L 508; Brij v Rameshar, A1939, O 273; Radha v Keshar, 50 CWN 5921 Tf anv 
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appeal is cntcrlainccl the judgment becomes coram non judicc [Mniraj v Burn, AI931 
L 344j. Revision lies [Md Akbar v Amar, AI930, L 789; Ne»v Delhi T Ld v Kailash 
AI933, L 41 : Kalin v Munpl Bd, A1942, O 392]. The High Court can interfere under 
s 107 Govt of India Act [Braja v Srish, 4 PLJ 20]. 

In Madras it has been held that an appeal and second appeal lie against orders in 
execution proceedings under sl51 [Akshia v Gobind, A1924, M 778; Cobind v Murugappa, 
AI933, M 399 (setting aside sale) : Indayee v Miititgiah, A1950, M 640]; so also in 
Allahabad \Janki v Ram, A1950, A 580]. The Supreme Court held that an order 
simplicter under sl51 is not appealable and in regard to Akshia v Gobind, and O/.ibind 
V Murugappa, supra which were cited, it was observed that the question of an order 
setting aside a sale is ditterent [Keshardea v Radhakissen, 1953 SCR 136: A1953 SC 23]. 
The order of restoration of the execution case under s 151 did not come within the 
purview of s 47 which relates to the execution, discharge or satislaci;oo, and as such was 
not appealable [Keshardco v Radhakissen, sup}. 

In Calcutta restitution order under sI51 has been held appealable [Gnanada v 
Chandra, 31 CWN 290; Sashi v Jalil, 35 CWN 105. These cases were disapproved in 
Siirpal V Ratan, 43 CWN 1028]— contra: Restitution or refund orders under s 151 ' 
are unappealable [Usman v Sivaramaraju, A1950, M 463 FB]. In Nagpur, order has 
been held appealable when s 151 is used to enlarge any provision in the Code [Semaht v 
Ganpatrao, A1944, N 59J; see also heading: "Appeal” under s 144, ante p 273. 

Order granting temporary injunction e.x parte [Zila Parishad v Brahma, A1970, 

A 376 FB] or refusing to grant injunction [Patel <4 Co v Milligam &c, A1956, B 598] under 
s 151 is not appealable. 

152. Amendment of judgments, decrees or orders. —Clerical or arithmetical 
mistakes in judgments, decrees or orders or errors arising therein from any 
accidental slip or omission may at any time be corrected by the Court either 
of its own motion or on the application of any of the parties. 

Scope and Application. [The section corresponds with former RSC, Or 28 r II; 
see now RSC, Or 20 r II]. The section is based on two important principles (i) that an 
act ot the court shall prejudice no man and (n) that courts have a duty to see that their 
records are true and they represent the correct state of affairs. So even in the absence 
ot any move by the parties the court can suo motu make the correction \Puthan V 
Poomulli, A1970 K 57 j. It is confined only to the kind of mistakes, errors, slips or omis¬ 
sions mentioned therein. If the decree or order is sought to be varied in any other manner, 
it can be done only by review under Or 47 or by appeal [Lakshmi v Batchayya, 53 MU 
38]. Scope of section [Ramakrishnan v Radhakrishnan, A1948 M 13]. Cases in which 
decree can be amended [Hcmanta v Raiendra, A1935 C 619]. A suit lies to rectify a 
mistaken decree [Jogeswar v Ganga. 8 CWN 473]. 


The power given by the rule is also a legislative recognition of the court’s inherent 
power to vary its own orders drawn up mechanically so as to carry out its own meaning 
[Lawrie v Lees. 1 AC 34, 35; Thynna v T, 1955 P 272 CA; Pearlman V Bartels, 3 All 
ER 659 CA]. The court can amend or vary an order (1) when the judgment or decree 
does not correctly state what it actually decided or intended; (2) where there has been a 
clerical mistake or an error arising from an accidental slip or omission V 

IVilding, 1896. I Ch D 677]. Where the decree is not in conformity with the judgment, 
the court can order correction even when the decree has been executed and fully satisfied, 
provided neither the innocent third parlies have acquired any rights nor any principle of 
equity is otlended. The court may be functus officio in respect of execution but not with 


regard to power of correction iPuthan v Poomulli, sup}. Amendment will not be made 
where rights acquired by third persons will be affected [Hatton v Harris, 1892 AC 547], 
or where events have made the correction inquitable [Stewert v Rhodes, 1900, I Ch 
3081. I he power to vary or amend a decree in accordance with judgment is inherent in 
court even if sI52 does not apply (sec notes to slSl). Amendment petition is in the 
nature of an independent proceeding and not a continuation of the suit [Ganpat v 
Aggarwal i&c. A1952 SC 409: 1953 SCR 752]. Clerical error in High Court’s decree can 
be corrected even after its execution [Jainarayan v Chheda, A1960 A 385]. 

S 152 docs not necessarily refer to accidental slip or omission of the court itself or 
Its ministerial oiriccrs. Such omissions by the parties and continued in pleadings and 

occurrfd m th^ Lr^ies' m v “'"’‘'“eh ‘hev mav have first 

occi rrccl in the parlies pleadings and then copied in the decree mav be corrected 

KriZin'Z" Lakshmi A1951)"'' Purnayya. A1931 M 260: 
linslmn v Lakshmi. A1950 M 751; Suhramaiiia v Georee A1959 Ker 38fil Error 

creeping in the description of property in the compror^iTe decri due to mistake^ 

schedules attached to compromise petition can he corrected wthout rectifsSng errors in 
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schedules to petition [Peenaju v Venkamma, A1971 AP 74J. Mistake in calculation of 
interest consequent on the mistake in the plaint may be corrected [Vallabhaneni v Ghanta, 
Aiybb AP 20J. 

The key-word is “accidental” and it qualifies “omission” also. So if the court meant 
to omit what was omitted there can be no correction [Sachindra v Pankajini, 5 DLR 68 
FC; Krishna v Nrip^endra, 56 CWN 531]. 

Omission to award mesne profits [Debeswar v Vttam, A1968 A & N 66] or further 
interest iThirugnana v Venugopala, A1940 M 29] is not accidental omission; but omission 
to provide for interest subsequent to date of redemption of a mortgage may be corrected 
{Devidas v Yeotmal, A1956 N 239], as also omission to give direction as to interest on 
compensation payable in land acquisition proceedings [5 v Manmohan, A1966 MP 270]. 
Error of court in not stating in decree that purchaser was to get possession upon default 
m payment by judgment-debtor is not accidental error [Krishna v Nripendri, A1952 
C 577]. 

In a suit decreed for specific performance of contract to sell land, the omission of 
order to get possession may be corrected [Ramanna v Pondiiri, A1958 AP 768] as also 
omission to fix a date for deposit of price [Sreerama v Ramaiah, 1961, 2 And WR 54]. 
When there is accidental omission in the decree to limit the liability of legal representative, 
it can be corrected any time and even in execution [^Ganesh v Manohar, 43 CWN 490]. 
When a mortgage personal decree awards interest at more than 6 per cent it can be 
corrected even if any appeal has not been taken against the decree [Narasimhamurti v 
No.rayanasetti, A1959 AP 619J. Correction cannot be denied on the ground that there 
being mistake in the judgment, the mistake in the decree is not accidental. Both may 
be corrected [Kishan v Suraja, 41 PLR 119]. Decree not in accordance with judgment 
should be corrected [Tarsem v Jagindra, A1959 Pu 88; Sagua v Bichinta, A1966 Or 225], 
Errroneous arithmetical calculation of area of land in decree can be corrected [Gurdial 
V Pritam, A1966 Pu 212J. Omission to make an order under Or 20 r 12(/)(c) is accidental 
and may be corrected [Kalidas v Saraswati, A1943 C 1; Dwarka v Jahuri, A1963 P 158]. 
Purchaser of decree can also apply under s 152 [Jai v Otn Prakash, A1939 L 255]. 
Person not a party to the suit has no right to apply for amendment, his proper remedy 
being by way of suit [Woman v Daulat, A1935 Hyd 31; Ammi Raju v Kondalrayitdu, 
A1951 M 877]. Decree cannot be amended if the method of assessment of costs is 
wrong [Puran V Parmeshri, A1940 L 182]. Whether decree can be amended when decree 
of subordinate court is merged in the appellate decree [Phidchand v Naurangi, A1937 
P 64/J. It the amendment is merely clerical or arithmetical, the lower court can amend 
[Chintamani v Debt, A1934 A 971; see post'. **Which court can amend"]. 

Once an aplication has been disposed of on merits, a subsequent application for 
amendment is barred [Langat v Janki, 39 C 265]. Amendment does not give a fresh 
start ot limitation to tile an appeal iKedar v Golam, 40 CWN 83; Nagendra v Ambika, 
57 C 549. See notes to s48]. Opinions vary as to whether sI52 applies to errors before 
suit and carried in pleadings and decree, or only to errors in proceedings in court. It 
has been held to apply to the latter [Ramakrishnan v Radhakrishnan, A1948 M 13; 
Shujaatanand v Gobind, AI934 A 100]; but in some cases it has been held to apply to 
the former also. Thus, wrong survey number in plaint carried in decree can be corrected 
under ss 152, 153 even after second appeal [Chaganty v Madavarappu, AI949 M 282; 
N'arkulla V Noona^ A1959 AP 360; see Appat v Lakshmi, A1950 M 751]. Misdescription 
carried in sale-certificate was amended [Jagarnath v Jamima, AI934 P 493— contra: 
Ramsankar v Khiidiram, A1942 P 328; Ramasan v Raghu, A1946 P 160]. Commissioner’s 
mistake in totalling area embodied in decree may be corrected [Khitdu v Bhim, A1950 
P 183]. As to the procedure in respect of mistake which originated before the filing of 
the suit, see Latchayya v Seethamma, 62 MLJ 350. How far mistakes anterior to suit 
can be corrected [Bela Debi v Bonbehari, A1952 C 86]. 

Compromise or Consent Decree. S 152 is wide enough to include compromise 
decree [Rammayya V Ratnaswami, A1959 M 194; Banka v U Bank, A1957 Tri 50; 
A hid Hussain v Mrs Paul, A1961 AP 508] or a consent decree [Karimunnissa v Kaji, 
AI937 B 457; Muttiar v Harendra, 21 IC 115 : Tribeni v Md, A1931 O 422; Perraju v 
Venkamma, AI971 AP 74; Venkataseshaiah v Pullaiah, A1962 AP 412]; but not consent 
decree alleged to have been obtained by fraud [Galstaun v Pramatha, 33 CWN 883; 
Cunningham v Stephens, 57 C 1143] or coercion [Kewal V Shiv, AI970 P & II 176.] 

Gross Delay. When there is gross and inexcusable delay, the application should 
be rejected [Mukherjee V Ainaddin, 36 CWN 97; Puran v Parmeshri, sup; Nagendra v 
Ambika, 33 CWN 958 (see remarks of Rankin CJ, where a decree was amended after 
18 months)]. Amendment was allowed after a lapse of 15 years when there has been 
no unexplainable or unreasonable delay and no interest of third party has intervened 
and there is no question of inequity [Janaki &c v Sambhu, A197I C 504]. The exercise 
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of the power is discretionary {Kishori v Chhanga. 47 A 44; Pitain v Balwant A192S 
A 556; see post: "Power to amend whether discretionary or obligator/'] and aoDlication 
will he rejected when there is long delay and interest of third party has intervened 
iJoy V Govmda. 44 CWN 708: Manohar v Sudhi. 41 CWN 1330; Panditrang v Narhar 
A1925 B 389; Biitchin v Tayar, 54 M 184; Bechulal v Hem, A1953 A 485* Ahid 
Hussein v Mrs Paul, A1961 AP 508]. 

Notice. Decree should not be amended without notice to the party affected 
[Hemanto v Rajcndra, 39 CWN 1295; Satyabadi v Kanhei, A1943 P 72]. Court cannot 
entertain application for amendment on merits in the absence of the opposite party 
[Pnran v Parmeshri, sup]. Mistake can be corrected by the successor of a judge [Mewa 
V Jhonti, 2 PLT 296]. But when the decree is in conformity with the judgment the 
successor has no jurisdiction to bring it in conformity with the supposed real intention 
of his predecessor \Nirendra v Digendra, A1926 C 1100]. 

Where a party to a decree applied for amendment alleging variance between the 

judgment and decree, but the variation did not appear on a perusal of the judgment and 

the consideration of the contention involved the construction of the judgment which was 

open to serious doubt—held that the case did not fall within sl89 of the Ceylon Code 

^hich is substantially the same as sl52) [Piyoratana v Wahareke. 1950 AC 561: 54 

CWN 568 PC|. When the amendment introduces a radical change in the texture of 

the decree, notice is essential and its absence is fatal in the impugned sale. Art 227 of 

the to set right sudh miscarriage of justice [Ankitm-du v 

Bavaji. A1962 AP 134]. 


At Any Time . Amendment of decree after its execution dates back to original 
decree [Pydel v Chathappan. 14 M 150; Khuda v Bhim, A1950 P 183; Jainarain v Chheda, 
A1960 A 385J. An application to amend the decree in conformity with judgment may 
be made “at any time” even after appeal has been filed and pending. If the decree of 
the first court is affirmed by the High Court, the court would have jurisdiction to amend 

the decree [Shyamlal v Girish, AI962 P 116]. The power can be exercised in the trial 

court even if an appeal against the decree is decided by the appellate court [Sne/ia v 
Bichhila. AI96ti Or 225], High Court could correct inadvertent error in decretal order 

‘’y ‘he Supreme Court [Jmakirama v NilkaiUa. 
Aiyt)2 633J. Accidental slip or omission may be corrected any time. The discrepancy 
between the judgment and preliminary decree was discovered after 12 years. The power 

can be even when the decree is executed and ostensively fully satisfied \BechehI 

V //ifm. A 953 A 485]. Though correction and amendment may be made at any time, 

only as long as third parties do not acquire interests in good faith without 
knowledge ot the detect [Ahid Hussain v Mrs Paul. A1961 AP 508; Midnapore Z Co \ 

Abdul Jahl, 60 C 753: A1933 C 627; Lojcman v Maruti, A1939 B 389; Bechelal v Hem, 
sup; see Indrani v Maharaj, A1937 O 217 FB]. No time limit has been fixed under 
MP isci corrected even when it is executed [Narayandas v Bishnu, AI963 

nnri fh f' judgments being in accordance with decrees but vice versa 

r Poom jr^A 970 K S71 5“" made “at any time” [Pull,an 

poomuiit. A1970 K 57]. Clerical or arithmetical mistakes in judgments, decrees or 

cofrcctc°d' b^th ‘“'‘^idental slip or omission may at any time be 

parti'es ^ ^ “PPl'cation by anv of the 

parties iSamarendra v Krishna. A1967 SC 1440], ^ 

Which Court Can Amend. A decree confirmed, reversed or varied by the aPDellate 
court can be amended only by that court iBrij v Tejpal 37 lA 70* 32 A 295 Md 

V Mr yur, 1, A 267 FB: Si,a, v KisLi. 1236. ” 240 ?sJivfv 

V Seshayyangar. 18 M 214 FB; Srigobind v Ganeatri 6 CU 

!■ sSi) “T" '■ 

dismissal le'iv^^c i !i ^ amend, as such 

SuhhaiL 9 M 354 S v p B 548; Sundara v 

by the Vr"f C^^ncil'^i/trv C Court after it was afflmted 
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Bona fide error ot court and commissioner to divide some undoubted joint property 
may be rectided by the trial court and decree amended even alter appeals if vested interest 
of others is not affected [Ammiraju v Kondahayudu, A1951 M 877]. 

Power to Amend Whether Discretionary or Obligatory. In Calcutta it was once 
held that the word “may” does not make it discretionary with the court to order the 
correction, but merely enlarges the power of the court by providing that such correct.on 
can be done “at any time”. It is the duty of the court to amend the decree when Jt is 
brought to its notice that it does not agree with the judgment [Chandra v Sudhangshu, 
Aiy24 C 895: 28 CWN 873]. In a later case this view was commented on and the 
power was held to be discretionary, amendment being refused on the ground of long 
6c\ay\Mukherjee v Ainaddin. A1932 C 563: 36 CWN 971. Bombay held earlier Calcutta 
view [Shivappa v Lingappa, 11 B 284]. In Allahabad it has been held that the power 
IS entirely discretionary to be exercised in view of the peculiar facts of each case and 
no party can claim correction of clerical or artithmetical error as a mater of right 
[Kishori V Chhanga, 47 A 44, 49: Pit am v Balwanf. A1925 A 556]. In Kerala it has 
been held that the power of corection is discretionary [Pythan v Poomidli, AI970 K 57 
cases discussed]. 

Appeal &c. Order of amendment is not appealable [Raghiinath v Mafaksliar, 5 CWN 
192: 28 C 177; Surta & Ors v Ganga A Ors, 7 A 875 FB; Rameshwar v Bhabasundan, 

11 CLJ 81], but revision lies [Surta v Ganga, sup; Raghunath v Bhabasundan, sup; 
Menat V Arndar. 9 CWN 605]— contra: No revision lies as an appeal lies against the 
amended decree [Visvanathan v Ramanathan, 24 M 646; Arunachalam v Gobinda. AI942 
M 519; Sitaramurti v Lakshminarayana, A1943 M 185; Katikara v Vyricherla, A1950 
M 15; Simhagirl v Zamindarini. A1950 M 15; see also Rameshwar v Bhabasundan, sup; 

Promodie v Raseshwari, 45 CWN 776]. 

The High Court will not interfere in revision except in very special circumstances 
[Adinarayana v Kothanda, AI940 M 538]. Order of High Court rejecting application 
under sl52 is not appealable to the Privy Council [Sitndar v Chandishwar. 30 C 679]. 

Limitation. Ihere is no time limit for an application under s 152 [Karim v Rajooma. 

12 B 174, 183; Santi v Mulkh, A1937 L 894; Chandra v Sudhangshu, 28 CWN 873]. 
But long delay might disentitle one to relief fsee Kishori v Chhanga, 47 A 44 antel and 
specially if third parties had acquired rights in the meantime [Manohar v Kalipriya, 
41 CWN 13301. 

153, Genera! power to amend .—^The Court may at any time, and on such 
terms as to costs or otherwise as it may think fit, amend any defect or error in 
any proceeding in a suit; and all necessary amendments shall be made for the 
purpose of determining the real question or issue raised by or depending on 
such proceeding. 

Scope and Application. The section which was added in the Code of 1908 cores¬ 
ponds with former RSC Or 28 r 12 with the insertion of the words "‘in a suit” after 
“proceeding”. Or 6 r 17 is limited to amendment of pledings, but s 153 contains a general 
power to order any amendent of any defect or error in any proceeding in a suit for the 
purose of determining the real question or issue. 

“Proceeding” means “any application to a court of justice, however made, for aid 
in the enforcement of rights, for relief, for redress of injuries, for damages or for any 
remedial object”. An application for challan for depositing money is a proceeding and 
is capable of amendment [Asan v Koyyaman, A1937 M 342]. “Any proceeding” is 
general enough to include the filing of an appeal [Chatur v Baijnathy 123 IC 824; 
Radhabai v Aiangia, A1934 N 274], Under sl53 and Or 6 r 17 the court can allow 
an amendment of the plaint schedule even after the passing of the preliminary decree 
[Somireddi v S, A1959 AP 26]. An execution petition can be allowed to be amended 
under the section [Periyasami v Muthia, 38 M 677; Rohini v Krishna, 39 CWN 1144]. 
Executing court has power to amend petition for substitution of decree-holder’s name 
[Kalipada v Mahalaxmi Bank, A1966 C 585]. Omission of name of pleader in vakalatnama 
may be corrected [Baldeo v Lachhmi, A1934 A 810]. In an application for amendment of 
cause title by impleading additional respondents filed beyond time, considerations germane 
to s 5 Limitation Act are not out of place [Mohan v Ganesh, A1952 Or 168]. A suit filed 
against a dead person can be amended substituting his legal representatives on an 
application by the plaintiff if the suit is not barred by limitation against them on the date 
of the application [Jagarnath v Commr. A1961 P 480; Rafii v Dinshaji. A1961 AP 239: 
Goverdhan v Darshan, A1969 P & H 372; see also Kannagara v Pavu, AI955 M 644]. 
If an aopeal is presented against a dead person the court may under sI53 permit the 
cause title to be amended by substitution of legal representatives [Gopalakrishnayya v 
Lakshmana, A1925 M 1210 FB]. 





( 296 ) 


1 

C P CODE 


U the necessary tacts and circumstances are set out in the plaint, court can crant 
proper reliet though not asked for [Pompaiah v Hanitmaiuha, A1959 AP 1261 No 
litigant should be allowed to suffer through the mistake of any official of the Court 
^uch ^mistake can be corrected under ss 151 and 153 [Keshorao v Yeshwanirao. A19?7 

A defect in the verification of an application for leave to sue as a pauper can be 
amended lAnoop v Bhnrilal. A1955 Raj 78] Where a suit is brought in fhe name of a 
hrm carry 11 ^ on business outside India there is misdescription which can be amended under 
6 153 and Or 6 r 17 [Purushottam <SiC v Manilal & Sons. A1961 SC 325: 1961 1 SCR 
982]. The mistake in instituting a suit by a plaintiff as owner of a firm instead of bv 
hrm can be amended [Ramangouda v Firm Gonhal &c, A1969 Mys 111]. 


AmaM,, A^'fs % by The Repealing and 

Bangladish & Pakistan: The section which is retained in Bangladesh and Pakistan 
IS reproduced below: — 

154. Saving of present right of uppert/.—Nothing in this Code shall affect any present^ 

right of appeal which shall have accrued to any party at its commencement. ' 

u subsequent legislation taking away the right of appeal after it 

has been hied, see ante notes to s 96 p 198. 


155. [Amendment of 
Amending Act 48 of 1592, 

Bangladesh & Pakistan : 
IS reproduced below: — 


certain Acts]~Repealed by the Repealing and 

The section which is retained in Bangladesh and Pakistan 


155. Amendment of certain /Ic/i*.—The enactments mentioned in the Fourth Schedule 
are hereby amended to the extent specified in the fourth column thereof. 

I5(i. [Repeals] Repealed by s 3 and Schedule II of the Second Repealing 
and Amending Act, 1914 (17 of 1914). 


uf i^'ders under repealed enactmentsu ..—Notificatipns 

published, declarations and rules made, places appointed, agreements filed, scales 

p appointments made and powers conferred under Act 

Hi of 1859 or under any Code of Civil Procedure or any Act amending the 

Sst°ent“w1fh enactment hereby repealed shall, so far as they are 

consistent with th s Code, have the same force and effect as if they had been 

nn^^r ^ ‘‘PPO'^^ed, filed, prescribed, framed and conferred 

under this Code and by the authority empowered thereby in such behalf. 

■>nd nMhU.h p-'''' Practice made under the Code of 1882 but not re-enacted 

and published in accordance with the procedure in Part X of the Code of 1908 are invalid 

V Jantn ligts M*" at"* ^ ‘^e Code [Bademian 

Jankan, A1938 M 438 FB; Anmachala v Miithiisadasisiva. A1950 M 261], 

—In *fJerv ^n^rfment^« P/oc«/i/re and other repealed enactments. 

of this Code in ivh' h passed or issued before the commencement 

Vilf Ot or ^nv of Act 

or inv nthpr n ^ Proccdurc or any Act amending the same 

practiL£ he repealed such reference shall, so far as may be 

Order, s^ectio^ or rule. corresponding Part, 



THE FIRST SCHEDULE 

ORDER I 


Parties to Suits 

^\. Who may be joined as plaintiffs ,—All persons may be joined in one 
suit as plaintiffs in whom any right to relief in respect of or arising out of the 
same act or transaction or series of acts or transactions is alleged to exist, 
whether jointly, severally or in the alternative, where, if such persons brought 
separate suits, any common question of law or fact would arise. 

Cross-Ref: Scope and Application. [See former RSC Or 16 rr 1 & 4; now RSC 

Or 15 r4 with additions]. Under the English rule (Or 15 r 4) the joinder of parties, 

whether as plaintiffs or as defendants, is subject to two conditions: (/) the right to relief 
must in each case be in respect of or arise out of the same transaction or series of 
transactions; and (2) there must be some common question of law or fact. Or 1 r 1 and 
Or 1 r 3 are in practically the same terms. Both the rules deal with joinder of parties 
and also to a certain extent with joinder of causes of action [Harendva v Puma, 32 CWN 
885; Manindra v Haripada, 41 CWN 27] and they should be read with Or 1 r 4. Joinder 

of defendants (Or 1 r3); Joinder of causes of action (Or 2 r 3). Or 2 r 3 is to be read 

subject to the provisions of this rule [Ramendra v Brajendra, 45 C 111]. Or 1 and Or 2 
should be read consistently with the sections prescribing rules for jurisdiction. So read, 
- the rules for joinder of parties and clubbing of different causes of action can only apply 
where the defendants reside within the jurisdiction of a particular court and in respect 
of causes of action arising within its jurisdiction [Kurivalli v Sitharam, A1955 M 595 
(relying on B N W Rly Co v Sadaram, 49 C 895)]. 

Objection to misjoinder of parties to be taken at the earliest opportunity (Or 1 r 13); 
remedy for misjoinder of parties (Or 10 r 2); no suit should be defeated for misjoinder 
or non-joinder of parties (Or 1 r 9; s 99); objection to misjoinder of causes of action to 
be taken at the earliest opportunity (Or 2 r 7); amendment of plaint (Or 6 r 17). 

In the Code of 1882 the words were “in respect of the same cause of action” and 
so several persons could not join as plaintiffs in one suit unless their causes of action 
were the same [Mahima v And, 24 C 540]; but this restriction is done away with in tho 
present rule by the words “in respect of or arising out of the same act or transaction 
The test of joinder of plaintiffs now is not identity of cause of action but the identity 
of the act or transaction out of which the right to relief arises. The rule being broadened 
the position is that plaintiffs having distinct causes of action may join together in one 
suit provided the right to relief arises out of the same act or transaction. The rule 
therefore enables (not that they must) several plaintiffs having separate causes of action 
to join in one suit subject to two conditions: viz {a) the right to relief which is alleged 
to exist must arise out of the same act or transaction; and (/>) if separate suits were 

brought by the plaintiffs any common question of law or fact would arise, ie there must 
be a common question of law or fact. 

Where a common question of law or fact is involved bearing sufficient importance 
in proportion to the rest of action to render it desirable that the whole of the matters 
should be disposed of at the same time, the court will allow joinder of plaintiffs or 
defendants subject to its discretion as to how the action should be tried [per Scrutton, 
LJ, Tn Payne v Br T R Co, 1921, 2 KB 1]. Although all persons coming within r 1 
may join as plaintiffs, the court has under r2 the power to order separate trials when 
any joinder embarrasses the trial. 

Suit by a member of joint Hindu Family to recover property belonging to joint 
family must be instituted by or on behalf of all the members but manager of joint family 
need not add other members as parties [AJlam v Gollapalli, A1968 AP 291]. A suit may 
be brought by a manager of a joint Hindu family on behalf of the family business and all 
the members of the family need not be joined [Gendalal v Nanalal, A1956, MB 58; 
Hirjibhai v Balarambhai, A1956, N 125; Surajmal v Union, A1956, P 478]. 

One of several co-owners may sue a trespasser without joining the other co-owners 
as parties [Ahmad Sahib v M Synd Ltd, A1915 M 1214: 39 M S0\\ Allam v Gollapalli, 
AI968, AP 291; Shivangoiida v Gangawwa, A1967, Mys 143; Ram v Loknath, A1970, 
P 1 FB; Abdul Samad v Wasal, A1957, Raj 302]. When there is a lease by one of the 
co-sharers the other co-sharers need not be joined in a suit for ejectment [Durga v 
Debidiitt, AI952, As 27]. 

It is not necessary that every plaintiff should be interested in the entire subject- 
matter of the suit [hdd Khalil v Mahboob, A1942, A 122]. So 30 plaintiffs though not 
interested in all the properties may bring one suit to have their occupancy rights declared, 
as that issue is common to all iCherukur v Kandadi^ A1950, M 12]. When a defendant 
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claims reJiel against a co-delendant in respect of the transaction in suit, he could be added 

as a co-plaintiff as a separate suit would be barred l'N‘ Coal Co Ld, \ N B Coal Cn TA 
A\p9 P 157J. c* xxj. 

“Jointly Persons who are jointly entitled to the same relief should be made 
plaintiffs in the same suit, eg, executors, co-trustees, joint owners of property joint 
promisees &c. it any one is not willing to join as plaintiff, he should be impleaded as 
a defendant [Or 1, rl0(2)]. But a suit cannot be dismissed merely because he has 
been made a defendant without first calling upon him to join as a plaintiff [Pyari v 
Kcdar. 26 C 409; Bir Singh v Nawab^ 24 A 226; BuUimal v Jhabba, A1925 L 504], 
Jointly interested” does not necessarily mean eouallv intere^jtf^H in • • .i 

.«o,. Vhouirs' ~d 'rZnSSS 

c 833; Fakirappa v Rudrappa, 16 B 119; Simdar v RLsman 

I f nr promisee could not by him- 

f or themselves institute a suit for specific performance by making the remainine heirs 

as parties defendants to the suit. On the death of the original promisee hirheTdo not 
2r^26 rel'onfT"' '' A1960 C 187 (Ahinsa Bibi v Abdul. 

“Severally'’. n is only an enabling rule where the defendant's taking a certain 
action m respect of certain property affects the rights of the plaintiffs in theif individual 
capacity, as also m their capacity as members of a certain community, held the plaintiffs 
may sue jointly in their individual capacity for an injunction restraining the defLdant 
from the^a^tion ^complained of v Gulak. ^4 C 385; see HaleZ. v“ 

Irt the Alternative”. Two persons may join in a suit alleging that one of them 

P 26 M 64Vn against the defendant (see Fakirappa v Rudrappa supra; Pimpati v 
P. 26 M 647, Ninsana v Ramapa. 28 B 94; Velappa V Chidambaram. A1922 M 174], 

n nv’"’*!?Allowed. Four Debenture-holders can join in one suit against the Com- 

1^899 f Chl931 rnTrlTef e" claiming damages [Driacqbicr v Wood. 

to sue t^e 1 orr nt h. r "" Act were allowed 

to sue the Lord ot the market in respect of their alleged rights constituting separate erie- 

plrsMs *^caVmm1901, AC 1], Several persons receiving hurts from a body of 
A am I V ^ damages against them [Basharal v Hira. A1932, 

senarM^' i^“i Purchased by three persons in three different portions by 

parties I 7i T f'l "“t bad for misjoinder of 

parlies [Sfia/nbhoo v Chandrakah, A1964 A 350]. 

riehuTlr- ' for establishment of occupancy 

rights in their several holdings when the claim of each plaintiff is separate and the ^ere 

are not interested \Atchi Rcddi v K.eiiAn/fl, A1926 M 1140; Hadu Sahu \ S. AI964 Or 159]. 

2. Power of Court to order separate /r/o/y.~Where it appears to the Court 
mat any joinder of plaintiffs may embarrass or delay the trial of the suit the 

Sch'^ other^ orH* plamtiffs to their election or order separate trials or make 
such other order as may be expedient. 

and Application ISce former RSC Or 16 r 1; now RSC Or 15 r5 with 

derend?n ■ K " ‘hc court to protect a 

convonmniiv r 1 1'?® P/ejudiced by the joinder of causes of action which cannot 

conveniently be tried together. 

of appears to the court that a single suit brought by several plsintilTs in respect 

action hcT" -TTT or delay the trial on account of the causes of 

clecdon^ r .sk Them 1 °^ dismissing the suit may put the plaintiffs to their 

sepamk rriis l f'm- /> v f '’’o suit or order 

necessirv amendmi a* election and upon election being made 

anTcml should be carried out by striking out from the body of plaint 

within ^hc 1 m! that do not relate to the claim elected. If no election is made 

mav-f n o fJnr’^r this rule and Or 2 rr 3 and 6 the court 

.y (1) order .separate Inals (a) of the issues relating to different plaintiffs (b) of 

Xn oidw Ml fr "f cerir ca^s of 

action only, LI) exclude ccilain causes of action; and (4) make anv other order which may 

be expedient (sec Ann Prac 1949 p 232). 

Suit to recover some properties in 'plaintiff's personal canacilv .and some oropertief 
shebait was treated as two suits to be tried separately [tfmemfra v Purna, 55 C 164: 
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32 CWN 885]. Separate trials for non-joinder of causes of action embarrassini^ the Inal 
(Or 2 r6). 

3. Who may be joined as defendants .—All persons may be joined as 
defendants against whom any right to relief in respect of or arising out of the 
same act or transaction or series of acts or transactions is alleged to exist, 
whether jointly, severally or in the alternative, where, if separate suits were 
brought against such persons, any common question of law or fact would arise. 


State Amendment 

Bihar (Bihar Scheduled Areas Reg I of 1969 s3 and Sch of 8-2- 1969).—In its appli¬ 
cation to Scheduled Areas the following proviso was inserted: — 

“Provided that in suits for declaration of title or for possession relating to immovable 
properties of a member of the Scheduled Tribes as specified in Part III to the Schedule 
to the Constitution (Scheduled Tribes) Order, 1950, the Deputy Commissioner concerned 
shall also be joined as a defendant.'* 


Scope and Application. [Cf former RSC Or 16 r 4; now RSC Or 15 r 4 with 
additions]. Remedy for misjoinder (Or I r 10). The substitution of the words “in respect 
of or arising out of the same act or transaction or series of acts or transactions” for the 
former words (in the Code of 1882) “in respect of the same matter” and other changes 
have considerably widened the scope of the rule. It deals with joinder of defendants 
while Or 1 r 1 deals with joinder of plaintiffs. Like Or 1 r 1 this rule is also only an 
enabling one [Miahiah v Nagaswami. A1944 M 98]. Or 1 r3 presupposes that the court 
has jurisdiction to grant either of the reliefs [Pera Naidu v Soundaravalli, A1954 M 516]. 
When a suit is bad for misjoinder of defendants the proper procedure is to give the plaintiff 
an opportunity to amend his plaint and to elect as to which of the defendants he will 
proceed against [Ram Kr v Bindteswari, A1951 P 364; Ramanathan v Annamalai, 57 M 
1031; see notes to Or 1 r2 and also Or2 r3]. Remedy for misjoinder (see Or 1 rr 9, 10). 
Joinder of causes action (Or 2 r); Separate trials (Or 2 r 6). 

Rule 3 which deals with joinder of defendants is exactly in the same terms as r I and 
is subject to the same conditions as the joinder of plaintiffs, viz (I) the relief sought against 
the several defendants must arise out of the same acts or transactions, and (2) there must 
arise a common question of law or fact against the defendants (see notes to r 1) although 
the causes of action against them may be different in form. Both these conditions must 
exist together. The power to join several defendants in the same suit for the purpose of 
claiming relief against them severally or in the alternative is not confined to cases in 
which the causes ot action as alleged against the defendants are exactly identical. 

The “relief” in respect of which defendants may be joined must be relief arising 
out of the same set of circumstances [see per Eady MR, in Re Beck v Seed. Ii8 IT 

629], or circumstances involving a common question of law or fact \Thomas v Moore 
1918, I KB 555; Ann Pr 1949 p 259]. 

In order to determine whether a suit satisfies the conditions in this rule the factors 
are; (i) Could the right to relief against the defendants be said to be in respect of or 
arising out of the same act or transaction or series of acts or transactions? and (ii) Would 
any common question of law or fact arise if separate suits were brought against the 
different defendants? [Krishna v Md, 33 CIJ 369; Anukul v Prov, 51 CWN 295; 
Ram Kr v Bindeshwari, A195I P 364; Nagendra v Pravash, A1953 C 185]. Both the 
conditions must co-exist: so, where the reliefs claimed against some of the defendants 
Were founded upon a contract, while the cause of action for the claim against the other 
defendants did not flow from the contract but was based upon a distinct liability, the suit 
was bad for misjoinder [Shyam v Maha, AI930 A 180]. The question as to joinder 

depends not in a common cause of action but on common basis of acts or series of acts_ 

Meaning of “same act or transaction &c.” [Ram Kr v Bindeshwari. A1951 P 364; 
Foolchand v Union. A1960 M 64]. “Common question of law or fact” does not mean 

“same or similar” question of law or fact [Kanhaiyalal v Keshodas, A1961 MP 46]. 

Single suit for eviction against two tenants in distinct portions of the house with separate 
tenancies is not maintainable [Kalicharan v Ganesh, A197I A 501]. 

In a suit for pre-emption where the property is alleged to be in possession of a third 

person as leassee, plaintiff disputing the genuineness of the lease alleging that lease and 

sale are part of the same transaction can implead lessee as co-defendant [Amar v 
Jagdish^ A1970 P & H 276]. In a suit for declaration that transferees from mortgagor’s 
son is not owner of suit land the son though not a necessary party is a proper party and 
hence suit only against transferees not properly framed [Jiigra] v Jaswant. A1971 SC 761]. 
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Suit by a transferee of a mortgage for sale against mortgagor with a claim for 

damages against the transferor (for realisation of part of debt before transfer) is not 

bad for misjoinder [Aiyathurai v Ravnthaii, 31 M 252]. Single suit by a reversioner 
in respect of a number of transactions by a limited owner, may lie lAnukul v Prov 
A1947 C 374; Ramdhin v Thakurom, A1952 N 303 FB]. 

In order to decide whether the joinder is proper and whether a certain defendant 
is or is not a necessary party, the allegations in the plaint alone should be looked to 

[Dcbendra v Muthu, AI938 M 329; Dattatraya v Gopal, A1931 B 330]. 

Relief Claimed “Severally ' or “In the Alternative”. When relief is claimed 
against several persons severally or in the alternative, the plaintiff has the opinion to join 
them all as detendants. But when relief is claimed against several persons jointly, all of 
them must be impleaded as defendants. Or 1 r 3 should be read with Or 1 r4(/)) and r5. 
Or 1 r3 is not confined to joinder of parties only but it also embraces joinder of causes 
of action against different parties. Therefore Or2 r3 (joinder of causes of action) should 
be read subject to the provisions of this rule [Ramcndra v Brajeiidra, 45 C 111; Shew 
Narain v Brahmammd. A1950 C 479; Bhagwan v Balkii, A1932 B 1]. Thus, in a suit by 
A against B for damages for breach of contract, C. D and £ who are alleged to have 
conspired with B to bring about the breach may be joined as defendants [Shew Narain v 
Brahmanand, sup\. 

It is not necessary that every defendant should be interested as to all the reliefs 
claimed, but it is necessary that there must be a cause of action in which all the defendants 
are more or less interested, although the relief asked against them may vary [Umahai v 
Bhau, 34 B 358; Mowji v Kuverji. 31 B 516; Punishottom v Bhagwan, A1938 N 461]. 
Again, it is not necessary that all questions of law or fact which arise should be common 
to all the parties. For this purpose there is no difference between a claim founded on a 
breach ot contract and one founded on tort [Riiniendra v Brajendra, sup]. 

In Order to Apply R 3 Court Must Have Jurisdiction. In order that rule 3 
may apply the court must have jurisdiction to try the suit. So. where the cause of action 
against the first defendant arose within the jurisdiction and that against the second 
defendant arose outside the jurisdiction of the court in which both the defendants were 
sued, the court had no jurisdiction to try the suit against the second defendant and the 
joinder was not permissible under the rule [B N \V Ry Co v Sadaram, 27 CWN 82; 49 
C 896; relied on in Kurivalli v Sitharani. AI955 M 595]. But where there are some 
defendants or some property over which the court has no jurisdiction, the court may give 
the plaintiff an opportunity of amending the plaint or electing as to which of the defen¬ 
dants he will proceed against: or it has power under Or 1 r 10 to strike out the 
detendants and under Or 6 r 16 to strike out the unnecessary pleadings \Ram Kr v 
Bindeshwari. A1951 P 364J. 


Where Acts or Transactions Are Different They Should Constitute a Single 
Series. Where the acts or transactions arc different, they should be so connected as to 
constitute a single series which could fairly be described as one entity of fact which 
would constitute a cause of action against all the defendants jointly [Ktirnn V Kunwan 
A1942 A 387]. Where a premises having one number had been subdivided into 12 
premises held separately by different persons, the Corporation cannot bring one suit for 
rates against such defendants or get a separate decree against each defendant in such a 
suit [Corpn of Calcutia v Radha Kr, A1952 C 222]. Where the defendant in an ejectment 
suit pleads sub-tenancy of a co-sharer and the co-sharer aoolies to be made a 
defendant, he should be added IQadir v Ahdul. AI943 O 315].'in a suit for specific 
performance, the general rule is that a stranger to the contract cannot be sued upon it. 
But there are exceptions, eg when a third party is in possession [Shivshankareppa V 
Shivappa, AI943 B 27]. 


Joinder Allowed. Suit for damages for breach of contract against one defendant 
and suit for damages in tort against another arising out of the same transaction [Bose v 
Chettiar, A1938 R 185]. Suit by sons against father and his creditors for a declaration 
that the fatheir’s debts arc immoral [Purushottam v Bhagwan. A1938 N 461]. In a suit 

persons claiming adversely to the vendor and 
in possession should be joined [Shivshankareppa v Shhappa. At943 B 27]. Suit for 

ejectment against different trespassers is not bad for multifariousness because they seek 
to justify their possession on different grounds [yoAr/>/i v Makkant, Al%0 Ker 127]. 
^uit^cannot fail for non-jomder of one joint tort-feasors [Gobindram v Pramoda, A1964 

Abatement. ‘Sec flimangshudar v Ranihitkari^ Al%3 A 496. 

Appeal. No appeal lies from an order holding that suit is bad for misjoinder of 
defendants and putting plaintiff to election [Ru/n Kr v Bindeshwari, A195I P 364]. An 
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order refusing to allow to proceed in one suit against several defendants on the ground 
of misjoinder is appealable under Cl 15 of Letters Patent YRamcmira v Brajcndra, 45 
C lllj. 

4. Court tuay •^ive judgment for or against one or more of joint parties .— 
Judgment may be given without any amendment— 

{d) for such one or more of the plaintiffs as may be found to be entitled 
to relief, for such relief as he or they may be entitled to; 

(b) against such one or more of the defendants as may be found to be 
liable, according to their respective liabilities. 

Notice. See RSC Or 16 rr 1,4. Cl frt) of this rule should be read with Or 1 r 1 and 
cl (/)) with Or 1 r 3. 

5. Defendant need not be interested in all the relief claimed. —It shall 
not be necessary that every defendant shall be interested as to all the relief 
claimed in any suit against him. 

Notes. See former RSC Or 16 r5. This rule should be read with Or 1 r3. Every 
defendand need not be interested as to all the reliefs (see Umabai v Bhaii, ante cited 
under Or 1 r 3). 

6. Joinder of parties liable on same contract. —The plaintiff may. at his 
option, join as parties to the same suit all or any of the persons severally, or 
jointly and severally, liable on any one contract, including parties to bills of 
exchange, hundis and promissory notes. 

Notes. See former RSC Or 16 r 6. This rule applies to joinder of parties in suits 
on contracts including bills of exchange, hundis and promissory notes. Liability upon a 
contract may be (i) several; or (»*) joint and several; or (Hi) joint. This rule applies to 
joinder in cases (i) and (it). The legal consequences of a joint and several liability and a 
several liability on a contract are the same. As to the liability of joint promisors, see 
s 43 Contract Act. Where the liability is only joint, plaintiff should sue all persons 
jointly liable unless he desires to give up his claim against some of them. Co-promisors 
are still liable to contribute and cannot escape it though they are exonerated in prior 
proceedings [Mangarao v Kudian, A1965 AP 98; Abraham v Raphial. A1915 M 675]. 

7. When plaintiff in doubt from whom redress is to be sought. —Where 
the plaintiff is in doubt as to the person from whom he is entitled to obtain 
redress, he may join two or more defendants in order that the question as to 
which of the defendants is liable, and to what extent, may be determined as 
between all parties. 

Scope and Application. (See former RSC Or 16 r 7). Suit in the name of wrong 
plaintiff (Or 1 r 10). In case of doubt this rule allows the joinder of several defendants 
in the same suit for the purpose of claiming relief against them severally or in the 
alternative. It is not confined to cases in which the causes of action alleged as against 
the several defendants are identical, but extends also to cases where a common question, 
of law or fact is involved although the causes of action against them are different in 
form (see notes to Or 1 r 3). 

When plaintiff is in doubt as to which of several persons is liable, he may sue 
them all praying for alternative relief. Plaintiff being in doubt was allowed to sue two 
sets of defendants to recover from either the one or the other money for rent of his 
godown [Mowji v Kuverji, 31 B 516]. Where B denied having received any loan from 
A through his agent C. A may sue both B and C praying for relief in the alternative 
[Meyappa v Periannan, 29 M 50]. In a suit against owner and driver of bus for damages 
for injury, the Insurance Company can be impleaded {Neptune Ass Co v Lakhiram, A1951 

N 280]. ■ 

One person may sue or defend on behalf of all in same interest, —(7) 
Where there are numerous persons having the same interest in one suit, one or 
more of ^sneh T^erjonTIm^, w^^ permission otTie (Jo urt7~s4Ie or~b^sued. 
or~r^ Hefemh-Tn-sudr^su^^ or fo r the,,beHeTit~of^f L perso ns so 

interested^ | as. b. c. g. my. bdI. "BuT the ^S urt sfiSl in such case give, at t Be 
plaintiff^ expense, notice of the institution of th^sm^to alf such~^sons~either 
bv^"p er^rial se rvice or, where from the nu mber of person s or~~any otheF^ause 
such seryi^“S'liot'Teasohably praetjeaWe, by public adve rtiseme nt, as the Co urt 

in ead u case'"m ayl§5^.~~ 
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(2) person on whose behalf or for whose benefit a suit is instituted 

01 defended under sub-rule (/) may apply lo the Court to be made a partv tn 
such suit. ^ 

Ibub-rule (/) amended in Assam, Bombay, (.alciitta, Gujarat and Bangladesh; sub-rule 
(IJ amended and sub-rules (2) (}) and (4) added in Mysore]. _ ‘ 


Higfh Court Amendments. 

ASSAM «& NACjAL,AND.—S ame as in Calcutta. 

first sentence ending with the words 

interested insert the following :— 

"The Court may in suitable cases direct that two or more persons having the same 
interest m the suit may sue or be sued or may defend, in such suits, on behalf of or 
for the benefit of, all persons so interested." (15-7-1954). ' 

CALCUTTA (Notn No 3905-G of 2-4-1938).-/,, si,h-r„le (/) for //,,» first sentence 
commencing with the words -Where there are- and ending with “persons sf inTeSd 
stwstitifte the following : — 

Where there are numerous persons having the same interest in one suit, the Court 
may direct that one or more such persons may sue or be sued, or may defend in 
such suit, on behalf of, or for the benefit of. all persons so interested." 

GUJARAT.—Same as in Bombay. 

the ‘^nf>-nde (/) after the first sentence omit all the remaining words in 

(ii) Siihstitnt^? snh-ride (2) hy the following sub-ndes (2), (3) and (4): 

(2) Ihc Court may, it it deems fir or desirable to do so on a reading of the pleadings 
in the case, that one or more of such persons shall sue or be sued or defend any 

such suit on behalf of or for the benefit of all persons having the same interest as the 

Hv t «Po>^ person or pereons 

o the ^*’9 * ^ particulars required by sub-rule (2) of Rule 4 of Order 

VII or Rule 7-A of Order VIII of this Code as the same may be. 

(i) The Court shall in all such cases give at the expense of such party as it may 

the institution of the suit to all such persons so interested either by 
pe sonal service or. where from the number of persons or any other cause such personal 

ca^'^'direct."''* practicable, by public advertisement, as the court may ^ each 

Any person on whose behalf or for whose benefit a suit is instituted or defended 

-ade a 

BANGLADESH.—Same as in Calcutta. 


Scope and Application. (Cf former RSC Or r n. ^ e. o • i 

aTo^^'in a rli'p^LnLrvr .TLl a"rigM“'of'’\d^jlSy':x" l?£'{iS 

hand gives a new right of suit \Bihhiiti v Guru A1940 P 449- IQ P 9 n J « 

circum nL oni? some o ■ ihc i‘ entitles under certain 

it does not force to rpresenMmnv tf bis 

those persons ISnrciutrf y Dist Br/1942 T 3 ^" "’“'"’‘‘‘"“‘’'e without the joinder of 
it may not affect persons who nn 1 ° bring a suit in their own right; but 

of way across a public street lies ' ’tb along with others for declaration of right 

on ^8 course^o 

'""Rule"? sb.'’"’f- '' ■^'»'."A1957'’Mani St '' 

of persons haring the samt'Tntcres?'’" 5 '^ “ representative suit on behalf 

grievance [M.mLun y7e:::::TAm"M ?Vh ““ * 

open to some members there can ho defences may be 

[■d. 1916, 2 AG 161. Same intere?t“ do"s ^ Greenlantb 

in the subject matter of suit If U rr '^e same beneficial proprietory right 

66 CWN 912], Person ^ot a candi.hie ’f'"?''^.'' ‘■''‘'‘"’e transaction’ [Bima/ v S. 

endowment but interested in the cnc\n?x^ elector to the body of management of, an 

[Kalimata Thakmwii v Rom M970 C 373T^"f to challenge election 

’ AU70 C 373]. For applicability of Or 1 rS persons sued 
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in representative capacity need not have prior requisite authority to sue and be sued 
if numerous persons have same interest in the suit [Thyograbrahma &c \ Venkatcsaii, 
A1971 M 274]. 

In determining the effect of a decree passed in a representative suit, it is essential 
to enquire which interests were represented by the plaintiffs or defendants. It will bo 
necessary to examine the plaint to find out in what character the plaintiff had sued and 
what interests they had claimed. The plea taken by the defendants will have to be 
examined to find out which interests they purported to defend in common with others 
[Ahmad Adam v Makhri, AI964 SC 107]. 

In order that a representative suit may have the binding force of res judicata on 
all the members sought to be represented, all the conditions in r8 as to permission &c 
must be scrupulously observed [Kumaravelu v Ramaswamt, 56 M 657 PC]. Represen¬ 
tative suit cannot be brought by a group of persons if varying legal claims are put forward, 
some claiming as owners, some tenants, some to other benefits &c [Kuppuswainy 

V Commr, A1939 M 428]. Representative suit will not lie to establish the right of 
numerous persons to recover damages, each in his own several right where the only 
relief claimed is the recovery of such damages \Markt v Knight S S Co Ld, 1910, 2 
KB 1021]. 

In deciding the question of leave, the principal consideration that should weigh is 
whether there is sufficient community of interest as between the plaintiff or the defendants 
as the case may be to justify the procedure in r 8 [Kodia v Velandi, A1955 M 281 FB]. 
Leave should not be refused simply because the parties are equally balanced [Md Hassan 

V Podanur &c, A1948 M 516], or because of two groups of a community the one 
opposing is in a majority. The main question is whether leave asked for is bona fide 
[Chandappa v Jagathpala, A1949 M 653— contra: Harikisandas v Chhagan, 40 B 158]. 
The class of persons sought to be represented must be specified with sufficient clearness. 

Conditions necessary to bring a suit within the rule arc—(i) numerous parties; (ii) 
some interest: (Hi) permission of court; (iv) notice of suit. Conditions of a suit under 
r 8 and its effect [Kumaravelu v Ramaswami, 37 CWN 853: A1933 PC 183; Bimal v 5’, 
66 CWN 9I2J. Scope of a suit under the rule [Samarendro v Ilorendra. 39 CWN 303; 
Bir V Chairman, 39 CWN 590; Bibhuti v Guru, sup; Fazal v Hussain, A1939 L 572]. 

Where a suit is brought for removal of obstruction of a village road not claimed 
as a public one, the persons responsible for obstruction are alone necessary parties [Md 
Biswas V Emajuddin, A1964 C 548; Madanmohan v Sashi, A1915 C 403; Kadaruddin v 
Samsur, AI937 C 355 (Haran v Ramesh, A1921 C 622 not folld)]. 

Or 1 r 8 does not apply to suits under s 92 [Bapugouda v Vinayak, AI941 B 317]. 
An individual member of public can bring a suit for removal of obstruction to a public 
highway without sanction under s9I and without special damage [Subbamma v 
Narayanamurthi, A1949 M 634]. The procedure relating to representative suit is 
inapplicable to an action of debt to money claims or its liabilities in contract or in tort 
[Ratnaswami v Arcot's Endowments, A1938 M 755]. 

Plaintiff is entitled to a declaration of his right against the class represented by 
the defendants, but not a personal decree against them [Harish v Craig, A1942 B 136], 
Although the decree in a suit under r8 may bind persons not parties to the suit in so 
tar as it affects the common interest of the entire body of persons interested in the 
suit, they cannot be personally bound by the decree unless they are impleaded [Seth v 
Zulika, AI943 M 531]. Binding effect of a decree in a representative suit [Sahib v 
Hamid. 36 M 414; Sonachalam v Kumaravelu, 51 M 128 FB]. Decree for perpetual 
injunction in a representative suit can be binding on parties not actually impleaded 
[Moolchandra v Jagadish, A1955 A 385 (cases reviewed); Waryam v Sher, A1942 A 
136— contra; Sadagopachari v Krishnamachari, 12 M 356; Srinivasa v Aroyar, 33 M 
483; Kodia v Velandi^ A1955 M 28! FB]. It has been held in Kodia v Velandi. sup. 
that a decree in a suit instituted in accordance with r 8 will be binding on all the members 

that belong to the class sought to be represented by the principle of res judicata in s 11 

Expl VI, but the decree in such a suit cannot be executed personally against persons who 
are not impleaded as parties in the suit. 

When other persons interested object to the plaintiff’s carrying on the suit, the proper 

procedure is to bring them on record under sub-sec (2) [Gajurolli v Mohidin, A1932 

B 65]. When plaintiffs neglect to execute the decree, it is competent to the court to add 
parties having the same interest even after the decree for purpose of execution [Swaminatha 

V Kumaraswami, A1923 M 472]. 

When a representative suit is abandoned by the plaintiff and is dismissed, it cannot 
operate as res judicata to prevent a representee who is not made a party from reagitating 
the matter by a separate suit [Thaivanai v Ramanathan, A1941 D 24]. 

Rule 8 does not apply to suits concerning Tirumalai-Tirupati Devasthanams [Mad 
Act 19 of 1933 s44(2)]. 
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'‘Numerous Persons” do not embrace the general public [Adamson v Animngam 
y M 463, 466J. 'Numerous' is a matter of discretion for the court [Narayanan v 
Knrichifhanam, AI959 Kcr 379J. Suit cannot be brought on behalf of Hindu community 
v>hich is incapable of ascertainment ISajcdar v Baidya. 20 C 397; see however Manmadm 

V Haris, 33 Cal 905. 91IJ. Under this rule the plaintiff cannot sue on behalf of the 
public generally, but on behalf of a limited and clearly defined class with which he has a 
common interest and a common right [Bihhnfi v Guru, sup]. The body of persons 
represented must be sufficiently definite [Hasan v Masoor, A1948 PC 66; 52 CWN 479]. 
“Numerous" does not mean an ascertained or ascertainable body of persons. The suit 
may be on behalf of a defined class of the general public though that class may be 
composed ot a more or less indefinite number of persons, community or sect [Prahhat 

V Hari. 24 CWN 206; Manmatha v Haris. 33 C 905; Punjab (!tc v Hart, AI933 L 749], 
“Numerous" does not apply when there are only two parties [Suderhaiya v Ramdass, 
A1957 A 270]. Suit can be brought by one or more persons of a sect [Srinivasa v 
Raghava, 23 M 28: Dhunput v Paresh, 2! C 180; Ramjanam v Rombaran, A1933 P 302]; 
a caste [Ganapati v Savuri. 21 M lOj: fellow villagers [Kalu v Jan. 29 C 100]; worshippers 
of a mosque [Jan Ali v Ramnath. 8 C 32]. “Numerous" does not mean “innumerable”. 
It means a group of persons inconvenient to implead individually [Kailash v Goswami 
A1950 A 405; Bimal v 5. 66 CWN 912J. Or 1 r 8 is not applicable to seperate suits filed 
by >6 creditors on an agreement in which their debts to the same person are specified 

separately. 55 of them not being numerous arc to be impleaded as defendants in each 
suit [Panbai v Sajjanraj, A1969 Raj 278). 


“With the Permission of the Court”: [Whether Permission is to be Express]. 
The proper course is to obtain permission before suit [Oriental Bonk v Gobind, 9 O 
604; Giribala v C/iandcr, II C 213] but it may be granted after suit [Ahmed v 
Abdul. 14 C 258; ternendez v Rodriques, 21 B 784; Nariman V Muni Corpn, 47 B 809; 
Chennu v Krishnan, 25 M 399; Baldeo v Bir, 22 A 269; Shridhar v Rajabhau, AI928 
N 39: Hubli <S:c v Saraswatevva, A1953 M 334; Narayanan v Kurichithanam, A1959 
Kcr 379], or by appellate court [Kamaraju v Mallayya. A1947 M 194; Mukaremdas v 
Chhagan. A1959 B 49IJ. The institution of the suit will be validated only from the date 
on which plaintiff applies for permission {'Nitai v Hare Kr, A1957 C 77]. Where no 
new cause of action is introduced and amendment is based on events subsequent to the 
institution of the suit no fresh leave is required [Rashunandan v Swadeshi Ac, AI964 
C 247]. It is the duty of the court to cause service of notice or advertisement, but it is 
the duty of the plaintiff, however, to move the court for the purpose [Mukhlal v Jagdeo, 
35 C 1021]. Proper notice and its service arc imperative [Punjab Ac v Hari, A1933 
I. 749; Shyam v Lalli. A1922 A 16 FB]. 

Permission need not be express [Dhunput v Paresh. 21 C 180; Krishna v AtuL 
A1924 C 998; Ismail v Niamat, A1927 C 608]. Permission can be inferred where plaintifTs 
prayer is that he should be allowed to sue in a representative character [Mukaremdas 
V Chhgan, A1959 B 491]. No representative suit can proceed without permission of the 
court [Manrakhan v Amir. A1958 MP 189]. 

Sub-rule (2). A party to a suit under r 8 is one who is impleaded as a party or 
who on an application under sub-r (2) is brought on record. The others who arc not 
brought on record can be only deemed to be parties and will not be parties as such, 
b 47 cannot therelorc be a bar to a fresh suit against such other persons [Kodia V 
Vclandi, AI955 M 281 FB: 1955 Mad 339]. 


'Compromise. A bona fide compromise in a proper representative suit is binding 
on persons represented and operates as judicata [Chintoharan v Gujaraddu A1951 
C 456; Krishnamachariar v Chinammal. 24 MU 192: 18 1C 369]. If the suit ceases to 
be a representative suit or if the litigation is not bona fide, it cannot have the force of 
res judicata [sec Abdur Rahim v Barkat, 55 IA 96: A1928 PC 16; Kumara\\?lu V 
Ramaswami, 56 M 657 PC]. Once permission is given, leave of court is not necessary 
to compromise [Biram v Narcndra, AI96I A 266-com-RA: Chandrabhan v Desraj. AI952 

u ]. eisons defending a suit on behalf of others can compromise it so as to bind 
those whom they represent iMufhii v Appavoo, AI943 M 161]. 

Representative Suit. There is nothing in s SO or Or 1 r8 which requires that a 
person seeking to institute a suit in a representative capacity must establish that he had 
obtained sanction of the persons interested on whose behalf the suit is proposed to be 

nprn k ^ ' ^ representative capacity the only condition is the 

permission of the court [5 v Suryanarayana. A1965 SC 1; see also Shamboonath V Kapoor, 

no(^(\\nt h-iv nri r of Or 1 T 8 pcrsons sued in representative capacity 

interest in the f sued if numerous persons have same 

in crest in ‘he s'li iTIiyi^nihni ima eCc Vcnkalcsun. A197I M 274], For a representative 

suit. It must be shown that all the memhers of the alleged class have a common interest. 
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that all have a common grievance and that the relief is in its natuie beneficial to them 
all [Smith V Cardiff Corpn, 1953, 2 All ER 1373]. A suit may be brought on behalf 
of a panchayet [Nanimal v Rais, A1940 S 63]. Representative suit for damages occasioned 

by misappropriation ot or injury to communal property is not barred [Kodia v 

Velandi, A1955 M 281 FB]. Suit for declaration that there is no public right of way 
over plaintiff’s land without impleading members of the public is not bad when according 
to the plaintiff the defendants alone are interested in opposing his rights [Jamhii v 
Promode, 44 CWN 1029]. A member of a class in a village can sue under r 8 in respect 
of infringement of rights in village pathway, wells &c [Subbamma v Narayanamurthi 
A1949 M 634; see notes to s91]. Requisites of a suit relating to obstruction of village 
pathway [Bibhuti v Guru, AI940 P 449]. Necessary parties in a suit to establish right 
to conduct service in a Church [Jacob v Villiams, A1954 T-C 67]. Person not a candidate 
or elector to the body of management of an endowment but interested in the endowment 
has locus standi to challenge election [Kalimata Thakurani v Ram, A1970 C 373]. Suit 
on behalf of inhabitants of contiguous villages to restrain discharge of surplus rain water 
from defendant s mauza is maintainable. It is not necessary to sue the defendants in 

their representative capacity [Natabar v Krishna, 74 CU 95]. If on rectification of 

detect a certain date a suit becomes a proper representative suit, s22 Limitation Act 
(,s21 ot 1963 Act) comes into operation [Hubli &.c v Saraswatevva, A1953 B 334]. 

claimed would also benefit persons other than the plaintiffs 
would not make it a representative suit [Mohan v Ram Pd, A1949 A 761]. Representative 

to set aside a sale on the ground that it was intended to defraud the 
wl^le body of creditors [Venkataswami v Jagayamma^ 1961, 1 And WR 68]. Suit by 
certain shyeholders for avoiding contract of allotment of shares is not maintainable in 
representative capacity [Mansukhlal v Jupiter Airways, AI953 B 112]. 

’■epresentative capacity cannot abate merely because some 
of the ^PPf'ants died during its pendency and their legal representatives are not brought 
on record [Abdul Rashid v Ramadhin, A1954 N 211]. ^ 

Associations, Clubs &c. In the case of unincorporated associations, clubs, &c the 

U°^ ‘u® '"®‘“ution cannot sue or be sued without obtaining 
nTw • A oL authorised by the members [Mahomedan Asscn v 

^kshi. 6 A 284; Michael v Briggs, 14 M 362; Md Nathubhai v Husen 22 B 729- 

^nn"t '' Representative suit 

cannot be brought by sorne members of unresgistered society for rendition of accounts 

[Ammugha V Kuppi,swam, A1952 M 115]. No one member of an association or an 

unregistered body can alone sue or be sued [T/ia/ciir v Sadia, A1940 O 1291 A 

representative suit against an unregistered society represented by some only of its 

members for recovery of damages for dismissal lies where there is a common fund in 

which all members are interested [ffaris v Khunderao, A1945 B 4651. A reeistered 

ofR '"dividual member challenging the new constitution 

^,®8‘®*®‘^®d Society lies [Bam Ch v Sridhar, A1962 A 610]. See also -Domeslio 
Tribunals' noted under s9 (ante p 23). * 

No Abatement. A repre,sentative suit ^es not abate on one of the plaintiff’s death 

persons should apply for Court’s direction [Foulkes v Siippan A1951 
M 296; Jagdam y Asarfi, Ami P 149], or any other interested person may apply to be 
appointed under this rule [Md Kanni v Naina, 54 M 770; Rikli v Durga A1926 L 2161 
A'lOfil not necessary on death of one of the plaintiff [Biram v Narendra, 

r .u Tne death of some of the defendants does not affect the constitution 

of the suit [Z^/ir V Rebati, A1932 C 275] and the remaining defendants should apply for 

when I A ^ ^’940 L 272]. There is also no abatement 

when a. Mitakshara karla or a reversioner dies after bringing a suit for the benefit of alt 

[Ganeshmull v Nagraj, 56 CWN 812; Krishnaswami v Seethalakshmi, 39 M 1029]. 
/eev^"A1960~MP application under Or 1 r 8 [Ramkiimar v 

. 9. Misjoinder and non-joinder. suit shall be defeated by reason of the 
misjoinder or non-joinder of parties, and the Court may in every suit deal with 

SuSly^before^"]?interests of the parties 
Cross-Ref. fonner Or 16 r 11 first part; now RSC Or 15 r 6 with additions]. 
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j Scope and Application. Object of r9 [AdWeppa v Rachappa, Ai948 B 211 FB]. 

j TKis rule makes it clear that misjoinder or non-joinder of parties is not fatal to a suit 

* provided the suit is ot such a nature that the rights and interests of parties before the court 

i can be effectively disposed of. The rule should be read along with r 10 which gives wide 

powers to the court to remedy misjoinder or non-joinder of parties by striking out unnecessary 
or adding necessary parties. 

The rule is a rule of procedure and has no application where under the substantive law, 
the rights and interests of the parties actually before the court cannot be determined \_Nago 
V N, 10 NLR 72; G,endan v Baburam, 9 ALJ 86] and no effective decree can be passed 
[Hiiran v Ramesh, 25 CWN 249J. Thus, in a partition suit all the co-sharers, in a partnership 
account suit all the partners and in an ejectment suit all the landlords and tenants are 
necessary parties. If in such a suit the plaintiff in spite of the objection raised, insists on 
proceeding with the suit without joining all the necessary parties who are absent, the suit 
should be dismissed {MohanawAit v Annamalai, A1923 M 337; Dewan v Alliance Bank» 

I 215 PLR 1914; Subharaya v Seetha, A1933 M 664; Ramsebitk v Ramlol, 6 C 815]. Rule 

i 9 therefore docs not apply when a cause of action arises against a number of persons jointly, 

because when one ot such persons is eliminated, no cause of action subsists against some of 
them [Hanwal v Ganeslii, 35 A 441, 443]. Suit for rent by holder of succession certificate is 
not bad for non-joinder of other legal heirs \Sitdhir v Jogesh, A1970 A & N 102]. A suit for 
rent against some of the heirs or successors-in-interest of a deceased tenant without impleading 
all of them is maintainable [Kailash v Brajcndra. A1925 C 1056 FB; Mannalal v Ishwariprasad, 
A1966 C 447]. It is not necessary for a claimant to implead every person guilty of tort 
so long as the party against whom the claim is pressed is joined in the claim [Nortk-rn India 
&c V Amra, A1966 Pu 288]. A suit for damages for loss of goods against a common 
carrier by the insured impleading as co-plaintiff the insurer who paid total loss pending 
the suit held maintainable and not bad for misjoinder as on payment of the loss the insurer 

became subrogated to the rights and remedies of the insured under s 135(2) TP Act [Gaya 

M Roadways Co v Fort Gloster &c. A1971 C 494]. 

A plea that the suit is bad for defect of parties without giving any reason as to why it is 
so, should not be allowed to defeat the whole suit \Tarapada v Hajai. A1956 C 625], 


Necessary Party. This rule docs not do away with the necessity to bring a “necessary 

paj1y“ \Prohodh v AV/ram/i. 62 C 324]. There is an essential distinction between 

^'necessary" and “propc/' parties to a suit. Necessary parties are parties whose presence 

is es.scntial and in whose absence no effective decree can at all be passed. They are 

parties “who ought to have been joined*’ within Or 1 r 10(2) [see U P v Atiga. A194I 

FC 16; Sital v Asho. 2 P 175; Digambar v Honsroj. 1 P 361; Khhan v Har, 33 A 272; 

Saha V Sadasiv, 43 B 575: Mnnpl Council v Simhadri, A1955 AP 107; Jivandas v Narbada, 

A1959 C 519]. Necessary parties are those whose presence is necessary for the proper 

constitution of a suit \Kishan v Har, 33 A 272, 276 PC]. Who are necessary and proper 

parries \Sitladin v Board of Rev, A1963 A 549]. Though no suit shall be defeated for 

misjoinder or non-joinder of parties there can be no doubt that if the parties who are 

not joined are not only proper but also necessary parties to the suit the infirmity of the 

suit is bound to be fatal \ Kanakarathanammal v Logonatha, A1965 SC 271]. “Proper 

parties arc parties whose presence is a matter of convenience to enable the court to 

adjudicate more effectively and completely \Saha v Sadasiv, supra; Guntvayya v Anant, 

28 B 11. 17; Sri v Bd of Commrs. A1926 M 927; Munpl Council v Simhadri, sttpl 

Where there is no possibility of the decree becoming inexeculable or infructuous, a suit 

should not be dismissed for non-joinder of parties [Mat/.vood v Zahid, A1954 A 385]. 

tA easement all persons interested are necessary parties Kwa<fa/i v Akshay, 

14 CWN 16; Ifaran v Rnmesh. 25 CWN 249]; but it has also been held that where the 

cause of action is only against those who have infringed the right, al! persons need not 

be impleaded v Chandra, AI924 C 1050: 40 CU 74; Madon v Sashl 19 CWN 

211; Bhola v Mahesh, 88 IC 664]. 

In proceedings between bcnamUlar and third party after the death of benamidar his 
legal representatives got substituted and while contesting the suit pleaded along with the 

for his addition as a necessary party. The non-ioinder of the real owner 
A1969 SC 3161 Prejudice and he was bound by the decree [Ragho V Srikrishna,^ 


thic n't ^ Subject to This Rule. Or 34 r 1 is subject to the provisions of 
rZJ ] rAT/icroj/amovi V Hahih, 29 CWN 51; Haidar v Md, 54 CU 113; see however 

A*937 P 414; Raimohini v HaHhar, 
AU5K 1 67, Adivcppa \ Rachappa. A1948 B 211 FB; see notes to Or 34 r 1 post]. The 

it^\‘s ^ defeated for misioindcr or non-joinder of parlies, and 

Tiough the court has power to join a party under Or 1 r 9. it cannot do so if the litigant 
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in whose interest the joinUer is to be made refuses to have the necessary party joined 
\Janki V Ram, A194i N 5; Muslim ]Vokf V Munpl Board, AI960 MP 249]. 

Election Petition. As to the applicability of rr 9, 10 and 13 to election petitions, 

see Jogamiafli v Jaswant, A1954 SC 210: 1954 SCR 892; Haris/i v Trilokc, 1957 SCR 370. 

A1957 SC 444. 

10. Suit in name of wrong Plaintiff.—{!) Where a suit has been instituted 
in the name of the wrong person as plaintiff or where it is doubtful whether it has 
been instituted in the name of the right plaintiff, the Court may at any stage 
of the suit, if satisfied that the suit has been instituted through a bona fide 
mistake, and that it is necessary for the determination of the real matter in 
dispute so to do, order any other person to be substituted or added as plaintiff 

upon such terms as the Court thinks just. 

Court may strike out or add parties. —(2) The Court may at any stage of 

the proceeding's, either upon or without the application of either party, and on 

such terms as may appear to the Court to be just, order that the name of any 
party improperly joined, whether as plaintiff or defendant, be struck out, and 
that the name of any person who ought to have been joined, whether as plaintiff 
or defendant, or whose presence before the Court may be necessary in order to 
enable the Court effectually and completely to adjudicate upon and settle all 
the questions involved in the suit, be added. 

(i) No person shall be added as a plaintiff suing without a next friend or 
as the next friend of a plaintiff under any disability without his consent. 

Where defendant added, plaint to be amended. — (4) Where a defendant 
is added, the plaint shall, unless the Court otherwise directs, be amended in 
such manner as may be necessary, and amended copies of the summons and 
of the plaint shall be served on the new defendant and. if the Court thinks fit, 
on the original defendant. 

(5) Subject to the provisions of the ^Indian Limitation Act, 1877, section 
22, the proceedings as against any person added as defendant shall be deemed 
to have begun only on the service of the summons, [my] 

[Sub-rule {6) added in Mysore], 


High Court Amendments. 

MYSORE (30-3-67). Insert the following as sub-rule (6): — 

“(6) The Court may on the application of any party and after notice to the other 
parties affected by the application and on such terms and conditions as it may impose 
transpose a plaintiff to the position of a defendant or subject to the provisions of sub- 
rule (i), a defendant to the position of a plaintiff.” 


Scope and Application. [Sub-rule (1) corresponds with former RSC Or 16 r 2 and 
sub-rules (2), (3), (4) with Or 16 r 11; C/ present RSC Or 15 r 6 within additions]. The 
object of the rule is to enable the court at any stage of the suit to add a person as a 
party when it is unable effectually and completely to adjudicate upon and settle all the 
questions involved in the suit in the absence of that person. With that object it can also 
strike out an unnecessary party. Though avoidance of multiplicity of suits is not the 
object, it will often be the result of a proper application of the rule. 

Ihe principle of r 10 is to save honest and bona fide plaintiffs from being non-suited 
on a technical ground. There are however limitations on the power: (i) institution should 
have been under a genuine mistake; (it) that a valuable right acquired by the defendants 
should not be defeated [Rameswara v Puma, A1958 AP 494]. The section should be 
interpreted liberally and widely and should not be restricted merely to the parties involved 
in the suit, but all persons necessary for a complete adjudication should be made parties 
{Paramasivam v Adilakshmi, A1953 M 618]. The question of addition of parties under 
r 10 is one of judicial discretion in a suit relating to property, in order that a person 
may be added as a party, he should have a direct interest as distinguished from a 
commercial interest in the subject of litigation. The rule of direct interest may be relaxed 
in the case of a declaration as to status or legal character, as a declaratory decree of this 
character affects not only the parties actually before the court, but generations to come 
[Razia Begam v Sahebzadi, 1959 SCR llll: A1958 SC 886]. Transposition of proforma 


1. See now Limitation Act 36 of 1963 s21. 
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defendants as plaintiffs cannot b« allowed where character of suit will be altered 
Pd V Fiilia. A1964 P 508]. 

The provisions of r 10 applies to proceedings under Guardians & Wards Act 
IChanganlal v Astor, A1972 AP 49; Radhabai v Banka, A1968 AP 353 FB]. 

Sub-rule (1). Sub-r 1 presupposes the filing of a suit by a person not competent to 
do It but tiled bona fide believing that he had such a right. It contemplates substitution 
or addition ot a party as plaintiff if the court is satisfied about the bona fide mistake. Sub-r 2 
applies to a suit tiled by a person legally entitled to do so, but where at a later stage neces¬ 
sary and proper parties are sought to be added [Venkata v Sitaramayya, 1955 And WR 322]. 
Where suit has been brought in the name of a wrong plaintiff the court may allow some 
other plaintiHs to be added, or where it is doubtful whether the suit has been brought 
by the right plaintiff the court may allow some other plaintiffs to be substituted; but in 
either case before allowing amendment the court must be satisfied that the suit was 
improperly instituted through some bona fide mistake which may be of fact or law 
[Chant V Sarat, 12 CLJ 537]. The words “in the name of the wrong person as plaintiff’ 
include suits instituted by persons who had no right to do so [Laxmikumar v Krishnaram, 
A1954 MB 156: Krishnabai v Collr, 30 M 419; Munpl Com v Imram, A1934 N 159]. 

A suit filed in the name of joint hindu family firm through its manager can be amended 
by deleting the name of the firm [Ramanath v Kedar, AI970 A 406 [Indian Red Lead 
&c V Pitrshotfam, A1960 C 327; Piirshottam v Manilal, A1961 SC 325 folld)]. A suit 
in tort may be brought by the manager of joint family business [Radhakishan v Jagat, 
AI963 MP 89]. It only permits addition of plaintiff and docs not provide for the addition 
of both plaintiffs and defendants [Ram Pd v Vijayknmar^ A1967 SC 278]. 

What is bona fide mistake? [Ganendra v Sttryo. 17 CWN 462; Somaltt v Venkata- 
swamy. 1963, 2 AWR 138; Snkhdeo v Yashoda, 27 NLR 335]. Court has complete power 
to correct wrong name or misdescription of parties [Gangadhar v B B C I Rly, A1953 
P 144; Miincpl Com v Gangamani. A1940 C 153; E I R \ Ramlakhan, A1925 P 37]. A 
person may be allowed to come in the place of original plaintiff on the allegation that 
latter is a benamdar, even after a preliminary decree [Dinanath v Nishi, A1952 C 102]. 
When allowing amendment court may impose such terms as to costs as it thinks just. 

Election Petition. A party can avail himself of Or 1 r 10(7) subject to the law of 
Limitation [Amirlal v Hunnamal, A1965 SC 1243]. 

Sub-rule (2). [Necessary Parties]. It provides for addition of "proper” or 
“necessary’ parlies {ante p 306) and the striking out of improper or unnecessary parties. 

A person may be added as a party (whether as plaintiff or defendant) when (u) he ought 
to have been joined as party, or (/>) his presence is necessary in order to dispose of the 
suit completely and effectively. The power under the sub-rule may be exercised at any 
stage of the proceeding subject to the law of limitation. The discretion given is wide, 
the object being to avoid multiplicity of suits and conflict of decisions. The discretion 
has to be exercised by the court judicially [Derisahai V Govindrao, A1965 MP 275; 
Orba/i Improvement etc v Rajknmari, A1969 Raj 131]. Sub-r (2) is subject to the 
provisions of Or 1 r 1 and Or 2 r 3. The question of bona fide mistake does not apply to 
siib-nile (2). 

For determining the question who is a necessary party there are two tests: (0 there 
must be a right to some relief against such party in respect of the matter involved in 
the proceedings in question and (u) it should not be possible to pass an effective decree 
in the absence of such party fBc/mrc.v Bank v Bhagwan, A1947 A 18 FB; approved in 
Dy Commr v Ramakrishna^ A1953 SC 521; folld in Hardeva V Ismait, A1970 Raj 167 
FB]. Useful guidance in the case of addition of parties: (/) If, for the adjudication of 
the “real controversy” between the parties on record, the presence of a third party is 
necessary, then he can be impleaded; (2). It is imperative to note that by such impleading 
of the proposed party, all controversies arising in the suit and all issues arising thereunder 
may be finally determined and set at rest, thereby avoiding multiplicity of suits over a 
subject-matter which could still have been decided in the pending suit itself; (i). The proposed 
party has a defined, subsisting, direct and substansive interest in the litigation, which 
interest is either legal or equitable and which right is cognisible in law; (4) Meticulous 
care should be taken to avoid the adding of a party if it is intended merely as a ruse to 
ventilate certain other grievances of one or the other of the parties on record which is 
neither necessary or expedient to be considered by the court in the pending litigation; 
(5). It should always be remembered that considerable prejudice would be caused to 
the opposite party when irrelevant matters are allowed to be considered by courts by 
adding a new party whose interest has no nexus to the subject-matter of the suit 
\Mafiadeva Rice &c v Chennimahi, A1968 M 287; see also Sompathai V Madhusingk 
A1961) Ml'!. vSeope of Or 1 r 10 and procedure to be followed [Monghibai V Coovef/i. 
A1939 PC 170: 43 CWN 869]. To adjudicate effectively the questions involved, the COtirt 
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can add a third person as party [Sivarama v Ganesha, A1935 M 353; Chakon v Mahad^o, 
A1952 P 433; Paramasivam v Adilakshtni, A1953 M 618]. A third person cannot however 
be added as a co-plaintiff when the plaintiff disputes his right to any interest in the 
property claimed by him. He should be added as a defendant [Googlee v Premlal, 1 
C 148; Bayajabai v Keval, A1953 B 202]. Plaintiff cannot be compelled to add persons 
as defendants against his wish unless such a process is required by a positive rule of law 
iMotiram v pist Committee^ AI962 P 357 {Mohiint v Bd of Commrs, A1926 M 836 rel on)]. 

If a suit is not maintainable against one of the defendants it should be dismissed 
against him without rejecting the whole plaint. If, however, a suit becomes defective for 
non-joinder of a defendant the suit has to be dismissed against other defendants also 
[P B Shah & Co V Chief EO, 65 CWN 1128] 


In a partition suit (f) third person claiming title to property adverse to nlaintiff and 
detendant is a necessary party v Vmakanta. A19^^ 1 "^SrVh 

tarnily properties rnay be made parties at instance of parties other than plaintiff 
VKnshnamachan v Dhanalakshmi, A1968 M 142]; (i) simple mortgagees of specific items 
of family properties though not necessary are proper parties [Krisfuuimachan v Dhana- 
lakshmi, sup\\ {4) mortgagee or a person who has got mere charge by operation of law 

apinst substituted property can be impleaded as a party [Krishnamachari v 

parties cannot be allowed after preliminary decree 
sub^seauent exceptional circumstances, such as, impletion of transferees 

fnv .hai Th ^*"*"tiff is found not entitled to 

any share, the court can grant a decree in favour of defendants for partition and separate 

possession [P Kunhammad v V Moosankutty. A1972 K 76]. In a suit for eviction of 

tenant and tor d^laration of title a person claiming rival title is a proper party [R Tulasi v 

Warned, A1972 M 61J. In a suit for money against the partners of the firm even where 

the firm is dissolved the Receiver holding possession of the firm’s property, is not a 

nece^ary party, except where the property in the hands of the Receiver is intended to 

interfered with [Satyanarayana v Kanumarlapiidi. 
A1965 AP 331 j. When vendor has delivered possession of immovable property to vendee 

in a suit by a third party claiming property as his own the vendor may be a proper but 
not necessary party VHardev v Ismail, A1970 Raj 167 FB]. In a pre-emption suit vendor 
is not a necessary party \Hardev v Ismail. sup'\. In suit to set aside revenue sale for 
realisation of Govt dues Govt is a necessary party [Kishorshingh v Tej, A1967 MP 120; 
Chenthiperumal v Devasahayam, A1956 TC 181 FB]. 

Whenever there are allegations of bad faith, misconduct and impropriety and not 
merely illegality against a Returning officer in an election petition he is a proper though 
not necessary party \_K T Kosalram v Santhosan, A1969 M 116]. Third parties may be 
permitted to intervene in an election petition when important point of law is involved 
[Shamlal v Md Shaft, A1968 J & K 13 {Md Hanif v S, A1958 SC rel on)]. 

In a suit between two subsidiary companies holding company cannot intervene or 
choose to join either of the subsidiaries [Turner Morrison v Himgerford Investment. 
A1969 C 238]. The court can, in appropriate case add a person as party to a suit even 
though the suit was previously dismissed against him under Or 9, r5 [Setabi v Ramdhani, 
AI966 C 60]. In proceedings under Land Acquisition Act, 1894 court has power to add a 
person as a party if it appears to it to be just [Bhadar v Dhuchua, A1970 P 209]. In 
U P Imposition of Ceiling on Landholdings Act I of 1961 a tenure holder to whom no 
notice has been issued under s 10(2) of the Act may be added as a party by the prescribed 
authority under rl0(2) read with s 37 of the Act entitling him to prefer a claim or objec¬ 
tion [Upper Ganges Sugar <£c v Civil Judge, AI970 AP 130 FB]. Appellate court in 
suitable cases has power to implead parties under rlO read with sl07(2)and under other 
appropriate provisions including sl5I [Conugimta v Eluri, AI970 AP 211]. Party having 
no legal interest in the subject matter of suit cannot be impleaded merely to see if the 
suit is diligently proceeded [Jaleel Sahib v Seeniappa, A1951 M 665] or properly defended 
[Pateh V Suraj, A1969 Raj 252 {Amon v Raphael. 1956, 1 All ER 273 folld)]. The court 
should not as a rule add a person as a defendant when the plaintiff is opposed to such 
addition except in exceptional circumstances where the addition is absolutely necessary tc* 
adjudicate effectively and completely the matter in controversy [Banarasi v Pannalal, 
A 1969 Fu 57; Razia v Anwar, A1958 AP 195; Bindrii v Sada, A1960 J & K 67— contra: 
no person can be added as defendant if the plaintiff does not want him and if he is a 
necessary party the suit must fail for non-joinder [Pryaga v Bd of Commrs, A1926 M 
836; Abdul Razack v Md Shah, A1962 M 346; Muftabai v Mehbab. A1959 MP 359; 
Motiram Roshanlal &c v Dist Committee^ A1962 AP 357]. In a suit filed against a dead 
person legal representatives cannot be substituted in place of deceased under rl0(2) but 
can be substituted under s 153 if not barred by limitation on the date of application for 
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substitution [GovenJfum v Darshan, A1969 P & H 372]. Person claiming ^<lverse ^ 
estate ol deceased is not a necessary party in an administration suit [Abdul KazaK v Md 

When the court feels embarrassed by the presence of parties against whom it has no 
power to entertain suit or by pleadings relating to property over which it has no junsdic- 
tion it can strike out the defendants under sub r (2) and the pleadings under Or 6, r l6 
[Ram Kr V Bindeshwari, A1951 P 364], Sub-r (2) relates to a case of improper )omder 
of a party (plaintiff or defendant) but it does noH apply to a case of misjoinder of causes 
of aclion [Corpn v Radha Kr, A1952 C 222], A case of mere substitution as distinct 
from addition is not contemplated in sub-r (2). If the court strikes out the names of 
defendants and brings on the record the name of another as sole defendant, it will not be 

a case of addition at all [Sisir v Manidra, A1958 C 681]. . 

As to the provision for striking out parties, the words have reference to the suit as 

framed—Proper procedure pointed out [Manohar v Roshon, A1938 L '^9]. When 
persons have been improperly impleaded, ‘he /roper procedure j^s to strike thern out 
and not to dismiss the suit as against them [Abdid v Sundara. A1930 M 817] Misnomer 
or misdescription of plaintiff or defendant can be amended under sub-r (2) LNw/ionaf 


tfec, V Sasson A1953 C 38]. . . • i. j i d i 

Addition of parties cannot be allowed after their right is barred v 

Gaiiga, A1950 A 598]. The provisions of the Limitation Act arc 
the power is exercised motu or at the instance of a party [Ro^i w Akhd, CWN 
350* Subboraya v Vaithinatha, 33 M 115; Chokalingam v Seethai, 32 CWN 281 PC]. 
S 22 of Limitation Act docs not affect the power of transposition of parties by appellate 
court [Bhubaneshwar v Sidheswar, AI949, P 309]. When P^oper Parties arc added 
against whom no relief is claimed s 22 Limitation Act (s21 of Act 36 of 1963) ooe^ not 
apply [Mahadihd v Chiraniilal. A1963 MP 51]. See notes to sub-r (5) post. 

In actions on contract it is the right of the defendant to insist upon all pa^es to 
the contract to be joined as parties [Ramsebak v Ramlal, 6 C 815; Chhotelal v Raj^h 
A1951 N 448]. In a suit against owner of property for specific performance of an 
agreement to sell, a person alleging agreement for sale of it between himself and defendant 
is not a necessary party [Gosio v Surs Estate Ld, 1946 1 Cal 656]. 


At any Stage of the Proceeding. The expression confers a very wide discretion on 
the court m the matter of addition or striking out parlies, even at a late stage or even 
at the appellate stage. But the stage prior to filing of written statement by original 
defendants stands excluded unless they prefer to remain ex parte [Jhampuri V S, A1966 

Or 62J. 


Transposition of Parties. The court has also the power to order transposition 
of parties for the purpose of complete adjudication of the questions involved. A 
detendant can be transferred to the category of plaintiff and vice versa [Bhupendra V 
Rajeshwar, 58 IA 228; A193I PC 162: 35 CWN 870; Devendra V Nmendra, JA 
CWN 110; Devsey v Hirji, 43 Bom LR 993; Narayana v Gitramma, A1941 M 364; 
Chotteylal v Harikishen, A1956 Raj 45; Lakshmiah V Guruswarny. A1964 Mys 157; 
Bhismadev v Radhakishan, A1968 Or 230]. Transposition of parties can also be made 
in appeal under r 10 or under inherent powers [Sailabala v Nirmala, 1958, SCR 1287; 
Aiy58 SC 394; Maddanappa v Chandramma, AI965 SC 1812; Van]\appa v Annatnalai, 
Aiy40 M 69J. ■ transposition of parties can also be made under inherent powers 
V Tarak, A1927 C 37]. Transposing one of the contesting defendants as a_co-plaintifl 
will not be proper [Khazvi V Ahmad, A1960 J & K 57]. No question of limitation is 
involved when transposition lakes place [Krishnabai v Parvati, A1944 N 298]. It is omy 
alter the transposition has been made that the court shall consider whether the claim of the 
transposed party is barred by time [Maniruddht v Sarat, 1949 1 Cal 85]. In second 
appeal transposition of defendant appellant to category of plaintiff allowed even though 
he did not tile any written statement in trial court [B/irtgu’n/i v Pahil, 1969 P 214]. 

Form of notice to person who. the court considers, should be added as co-plaintiff 


(No 5, app B). 

“All the Questions Involved in the Suit'* [Sub-r 2]. The expression must be given 
wider interpretation \ Krishnamachari v Dhanolakshmi. A1968 M 142; Indar v /fflznrfl, 
A1951 Pu 352]. They need not necessarily be between the parties to the suit and not 
in which third parties arc interested fOorn/.VH’nmi V Suhramonia. A1950 M 659; Indar V 
Hazara, 52 PI.R 88]. “Questions involved in the suit'* means not merely the questions 
Involved in the suit as originally framed \Indar v Hazara, A1951 Pu 352]. Addition of 
parties should not be made merely to avoid multiplicity of suits if their presence is not 
necessary for determining the real questions fPrt/miwrtrny v fTomaru. At950 M 91; Gosto 
V Stirs Estate Ltd. 1946. I Cal 656]. In a fit case court can add a new parly as a 
defendant against the plaintiff’s consent f^nVumn v Venkatasubba, 1956 And LT 9l7i 
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Bindra v Sadaram, A1960 J & K 67]. Stranger to a suit who has direct interest, legal or 
equitable, in subject-matter of dispute can be impleaded as a party [Krishnamachari v 
Dhanalakshmi, sup}. 

Or 34 r 1 is subject to Or 1 r 10(2). Whether persons claiming paramount title 
independently but not through the mortgagor or mortgagee are necessary or propet 
parties to a suit for redemption of mortgage stated iVeeraswamy v Jangammayya, A1970 
AP 153]. 

Sub-rule (3). Under it no person can be added or substituted as a plaintiff without 

his consent. It he objects to be added as a plaintiff the proper course is to make him a 

defendant lUma V Hamji, 1 C 242; Bulli v Jhabba, A1925 L 594; Pyari v Kedar, 26 C 409]. 

Sub-rule (4). The amendment referred to is not as would add to or alter the nature 

of the suit IHingii v Baldeo, 24 A 553]. Parties cannot be added if such amendment 
alters the nature of the suit \_Abdul v Ali^ 28 CWN 805; Pravat v Atnulya, 45 CLJ 146. 
See also notes to Or 6 r 17]. 


Sub-rule C5). [Limitation]. Under s21 Limitation Act, on addition or substitution 
of a plaintiff or defendant the suit as regards him shall be deemed to have been instituted 
when he was so made a party. The addition of a "nccessaiy party (see ante p 306) after 
the period of limitation will entail the dismissal of the whole suit [Giris v Ram, A1929 
C 591* Ramsebuk v Ramlal, 6 C 815; Ramdoyal v Junmejoy, 14 C 79 FB; Fatmabhai v 
PirbhaU 21 B 580; Imitmuddin v Liladhar, 14 A 524; Sobhandri v Parthasarathi, A1932 
M 583]; but where the added party is only a proper party and not “necessary party'’ 
the whole suit does not become barred and the court will grant such relief as may bo 
given [see Kishan v Har^ 33 A 272 PC; Guruvayya v Anant, 28 B 11; Bhola v Jung, 
19 CLJ 5; Thakiirmani v Dai, 33 C 1079; Shivubai v Shidheswar, 45 B 1009]. Suit by 
benami purchaser at court sale to which the real purchaser was subsequently added. 
The joinder of the latter did not create a new period of limitation under s 22 Limitation 
Act (s21 of Act 36 of 1963) [Ravji v Mahadev, 22 B 672]. Plaintiff’s suit in the name ofl 
)oint Hindu family sought to be amended as one by a registered firm cannot be allowed 

as s22 Limitation Act applies to such substitution [Vyas &c v C I Motors, A1959 MP 425]. 


Addition of Parties. A suit against a dead man is nullity from the first and there 
can be no amendment by substitution of legal representatives [Mohan v Azeem, 12 WR 
45* Ve.oruppa v Tindal, 31 M 86; Rangarao v Vyanka, A1947 N 73; Mun Corp v Baradio, 
A1946 'S 20; Muttu v Bharat &c, Ai964 Mys 293]; but they can be joined as parties 
under this rule [Gordhan v Rijhibai, A1937 S 47] subject to the law of limitation. If the 
suit was not time barred against the legal representatives at the time of the wrong order 
of substitution in ignorance of defendant’s death before suit, the decree is not void and 
the plaint could be regarded as freshly instituted [Kannangara v Palayat, A1955 M 644]. 
In a case it has been held that this rule contemplates suit against a wrong person irrespec¬ 
tive of whether he is living or dead. If good faith is proved, the defect can be remedied 
provided that the rights of the denfendants are not affected [Kanmullah v Bhanu, 

A1Q38 N 4581 

Court can under the rule add as a party the representatives of a person against 

whom the suit has abated for giving effect to the rights of parties [Md Ally v Safia, 45 
rwN 226- A 1940 PC 215]. The defendant or his legal representatives are equally 
rnrested in a partition suit and the court has -le a-pie power ^o save a 

the court has hare Hn tpZTra^ulla v Dlurendra. 44 CWN 589], 

SlS^i ’^o^ partms Tn f surt mader 92 when allowed IGhanshyamlalU v Collr, A1 958 
JaT en Af ntervenor n a rent suit can be added as a party [Rumes/iwur v Thakur. 
M937 P491 mwe ^ an ejectment suit, defendant pleads the title of a third party who 
it h7m Jo^posSon thought proper party the third PartV need not be added to enable 

- Sf /.sr f ss-Hf SCSI nTMi* 

Am,v,6« 

[Subramanian v Vasudevan, A1950 M 488]. rcift70n The orooer 

An appellate court can exercise the Powers Tl ^20 SJ v 

?ryr4sr i?.' ivs.t'iry .Spi/.«.r.».po.. p.^.. v 
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liupram, A1930 A 786J. A person not a party in the original forum cannot be added as 
a party to the appeal because it would prejudice either the new party or the person already 
on record and might involve the reopening of the matter [Radhakrushna v Radha, A1971 
Or 274J. 

Appeal &c. When an application under Or 1 r 10 is dismissed for default an 
application may be made under Or 9 r 9 and if the application is again dismissed for 
detault tresh application under Or 9 r 9 is maintainable [Medam v Gaddala, A1971 
AP 332; see post: "IVhen application under Or 9 r 9 is itself dismissed for default"* 
in Or 9 r 9]. No appeal lies against an order under this rule [Ramaswamy v Kaniappa, 
A1930 M 987; Brij v Ramanand. A1939 O 102; Jusinae v J. A1958 K 304], but objection 
may be taken to the order in appeal against the final decree (see s 105). It has been 
held that an order striking out the name of a party is in substance a decree and therefore 
appealable as such [Sherali v Jagmohan, 53 A 466; Ramarao v Rajah, 42 M 219]. No 
appeal lies from an order awarding costs under sub-rule (2) [Allahabad Bank v Rajaramt 
A1937 L 67J. Order striking out unnecessary parties is not a decree and hence not 
appealable [Chamcli v Mata Pd, A1964 MP 234]. 

Revision lies against an improper refusal to add a party [Pramatha v Rakhal, 11 
CLJ 420; Dwarka v Kishori, 11 CLJ 426; Khetramoni v Shyam. 21 C 539; Secy of S \ 
Murugesa, A1929 M 443; Banarsi v Pannalal, A1969 Pu 57; Manmohan v Satnarain, 
A1971 P & H 400; see also Vmcd v Chand, 54 C 338 PC—• contra; Rababba v Nurjehan, 
13 C 90; Equitable T Co \ Hafiz, 50 A 276]. The High Court may interfere under the 
Govt of India Act [Kali v Tulsi, 4 P 723]. 

II. Conduct of suit .—The Court may give the conduct of the suit to such 
person as it deems proper. 

Scope and Application. See RSC Or 16 r 39. Person means a party to a suit and 
not a stranger [Tarapado v Bagala, 46 CLJ 530]. When more persons than one join as 
co-plaintiffs in a suit, they should be jointly represented by one or more counsel. Each 
one of the plaintiffs or each one of the defendants is not entitled to appear, act and plead 
by his own advocate. Even where different advocates appeal for different plaintiffs or 
different defendants whose defence is set out in one common written statement, the court 
has indisputable power under Or 1 r 11 to direct one of these advocates to be in charge for 
all the plaintiffs or defendants as the case may be [Venkatrao v Narayanlal, A1961 B 94]. 


12. Appearance of one of several plaintiffs of defendetnts for others .— 
(/) Where there are more plaintiffs than one, any one or more of them may 
be authorized by any other of them to appear, plead or act for such other in 
any proceeding: and in like manner, where there are more defendants than one, 
any one or more of them may be authorized by any other of them to appear, 
plead or act for such other in any proceeding. 

(2) The authority shall be in writing signed by the party giving it and shall 
be filed in Court. 


13. Objections as to non-joinder or misjoinder .—All objections on the 
ground of non-joinder or misjoinder of parties shall be taken at the earliest 
possible opportunity and, in all cases where issues are settled, at or before such 
settlement, unless the ground of objection has subsequently arisen, and any 
such objection not so taken shall be deemed to have been waived. 

Scope and Application. (Sec in this connexion s 99 and Or 1 r 9). Objection to 
misjoinder of causes of action (Or 2 r 7). The Privy Council observed that an objection, 
comes too late in view of Or 1 r 13 [Adjai Coal Co v Pannalal. 57 lA 144: A1930 PC 
113. 34 CWN 483]. Objection as to non-joinder or misjoinder must be taken at the 
earliest possible opportunity [Raj v Universal L A Co, 1 C 594, 603; Gtirucharan V 
Satyanarayan, A197I Or 15] and objection not so taken must be deemed to have be^ 
waived [Paramasiva v Krishna. 14 M 489; Pursho\‘tam V Kala. 26 B 301]. Objection 

issues should not be entertained [Khir Singh v Brij. A1949 N 3141. 
Objection will not be allowed in appeal [P/zw/m/fam v Kola, sup: Fakirappa v Rudrapa* 

^ ^ 23 CWN 876; Chandra v Ram, A1956 

n -.o Si ^ A1956 T-C 181 FB; Aneshwar v Misn, A1961 

^ ^^^P^hand. AI955 A 172] or in second appeal [Kuppnswami v Narasimhat 
1917 MWN 333], 

All questions of misjoinder and non-joinder must be decided on the basis of allegations 
in the plaint I v Raghu. A1919 P 381; Khir Singh v Brij, sup]. 

The words undcss the ground.arisen'* were added in 1908 [see Modhe V 

Dongre, 5 B 609]. 



ORDER II 

Frame of Suit 

1. Frame of suit. —Every suit shall as far as practicable be framed so as 
to afford ground for final decision upon the subjects in dispute and to prevent 
further litigation concerning them. 

Scope and Application. This rule should be read with Or 2 r 2 which contains the 
penalty for not including the whole claim; see also Expln 4 to s 11. The object is that all 
matters in dispute between the parties relating to the same transaction should be disposed 
of by the same suit [Saral v Mohan, 25 C 371 : 2 CWN 201]. Meaning of “subjects in 
dispute” iRamaswami v Vythilinga, 26 M 760; Masilamania v Thiruvengadam, 31 M 385]. 
The rule does not apply to Prov Small Cause Courts (Or 50 r 1). 

2. Suit to include the whole claim. —(7) Every suit shall include the whole 
of the claim which the plaintiff is entitled to make in respect of the cause of 
action; but a plaintiff may relinquish any portion of his claim in order to bring 
the suit within the jurisdiction of any Court. 

Relinquishment of part of claim. —(2) Where a plaintiff omits to sue in 
respect of, or intentionally relinquishes, any portion of his claim, he shall not 
afterwards sue in respect of the portion so omitted or reliquished. 

Omission to sue for one of several reliefs. —(i) A person entitled to more 
than one relief in respect of the same cause of action may sue for all or any 

of such reliefs; but if he omits, except with the leave of the Court, to sue for 

all such reliefs, he shall not afterwards sue for any relief so omitted. 

Explanation. —For the purposes of this rule an obligation and a collateral 
security for its performance and successive claims arising under the same obliga¬ 
tion shall be deemed respectively to constitute but one cause of action. 

Illustration 

A lets a house to B at a yearly rent of Rs 1,200. The rent for the whole of the 
years 1905, 1906 and 1907 is due and unpaid. A sues B in 1908 only for the rent due 
for 1906. A shall not afterwards sue B for the rent for 1905 or 1907. 

Scope and Application. The object of both rr 1 and 2 is to prevent multiplicity of 
suits. The rule in Or 2 r 2 is founded on the principle that a person shall not be vexed 
twice for one and the same cause [Baltnakund v Sangari, 19 A 379 FB; Mangaraju v 
Venugopala, A1964 AP 412; see Rohini v Jodu. A1926 C 1022; 30 CWN 873]. It is 
directed against two evils—the splitting up of claims and the splitting up of remedies 
[see sub-rules (2) and (J)]. Rule 2 applies not only to plaintiff in a suit, but also to a 
defendant who claims a set off under Or 8 r 6 \^Nawbut v Mahpsh, 32 C 654; Kathersa 

V Abdul, A1942 M 582]. When defendant pleads Or 2 r 2 he must file the pleadings in 

the previous suit [Basanna v Appa, A1959 Mys 227]. 

The rule is subject to certain modifications as set out in Or 2 rr 3, 4, 5 [Mullick v 
Sheo Pd, 23 C 821, 825]. An exception to the rule is to be found in Or 34 r 14 [Indar 

V Mewalal, 36 A 264]. The rule does; not apply to proceedings before the Hindu Religious 
Endowment Board IKukati v Ponnalurii, A1948 M 152]. 

Or 2 r 2 deals with the frame of the suit and does not refer to a case of abandonment 
of part of the claim after the suit is filed or impose on any court an obligation to 
allow a plaint to be amended or a claim to be relinquished solely for the purpose of 
depriving itself of the jurisdiction which it possesses [Sobhag v Ranjit, A1943 N 293]. 
In order to apply r 2 it should be found out: (7) What was the cause of action in respect 
of which the claim was made in the previous suit; (2) What is the claim made in the 
present suit; (3) Whether the claim made in the present suit could have been made either 
wholly or in part in respect of the cause of action in the previous suit [Sherail v Torabali, 
A1942 C 407: 46 CWN 513] In order to see whether a suit is barred, it is necessary 
to consider what facts had to be proved in the first suit and what facts have to be proved 
in the second suit [Radha v Ikramuddin, A1941 A 217]. 

Or 2 r 2 (which is identical with s 34, Ceylon C P Code) is directed to securing the 
exhaustion of the relief in respect of a cause of action and not to the inclusion in one 
and the same action of different causes of action, even though they arise from the same 
transaction. The first part makes it incumbent on the plaintiff to include the whole of 
the claim in his action. The latter portion makes it incumbent on him to ask for the 
whole of the remedies. Thus where the arbitrators held that a certain sum was due to 
the plaintiff and two pro-notes were executed, the dismissal of the suit on the pro-notes 
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(for iDaterial alteration) was no bar to a subsequent suit for the claim due on the award 
as the two causes of action were different [Payana v Papa, 41 lA 142: 18 CWN 617; 
see Amarsingh v Tulsiram. AI949 N 195]. The test to decide is whether the cause of 
action in the later suit is different [Rajah of PUtapur v Siirya, 12 lA 116: 8 M 520]. 
The “whole claim” means the entire claim which the plaintiff has against the defendant 
at the time the action is brought [Duncan Bros v JeetmuU. 19 C 372]. When there were 
two breaches in one and the same contract, only one suit will lie [Union v Firm Baijnath 
1956 ALJ 918]. 

The bar of Or 2 r 2 may not apply in a petition under art 226 Constitution 
[Debemh a v 5. A1962 SC 1334]. 

The principles governing the applicability of Or 2 r 2 are:—(/) The correct test is 
whether the claim in the new suit is in fact founded upon a cause of action distinct from 
that which was the foundation for the former suit [Buzloor v Shumsunnisso, 11 MIA 
551, 605]. 

(2) The cause of action means every fact which will be necessary for the plaintiff 
to prove if traversed in order to support his right to the judgment [Read v Brown, 1889, 
22 QBD 128]. 

(i) If the evidence to support the two claims is different, then the causes of action 
are also different [Brunsd,cn v Humphrey, 15 lA 156]. 

(4) The causes of action in the two suits may be considered to be the same, if in 
substance they are identical [Brunsden v Humphrey, sup]. 

(5) The cause of action has no relation whatever to the defence that may be set up 
by the defendant nor does it depend upon the character of the relief prayed for by 
the plaintiff [Md Khalil v Mahbtib, IS lA 121; AI949 PC 78: 52 CWN 812 (rel on in 
Dwarkadas v Vimal, A1964 B 42; Ramdayal v Indrasan, A1964 P 452)]. 

Identity of parties is necessary for application of this rule. After dismissal of a 
suit for a personal decree to recover balance against one mortgagor application for 
personal decree against other mortgagor is not barred [Radhakrishna v Muthukrishnan, 
AI970 M 337—cases discussed]. 

R 2 docs not require (except in cases under the Explanation) the plaintiff to join at 
Ills peril all the causes of action he may have at the time against the same defendant 

or same sets of defendants. He is bound at his peril, unless leave has been reserved, 

to include his whole claim, that is, ask for all the reliefs in respect of the cause of 
action on which the suit is brought. If the relief claimed in the subsequent suit could 
not have been claimed on the cause of action in the previous suit, the subsequent suit 
is not barred [Brij v 'N'azuk, A1948 C 19: 51 CWN 157]. R 2 applies when the reliefs 
arising from a cause of action are cumulative and not when they are alternative. Thus, 
if a clause entitled the mortgagee to get possession in lieu of interest, or in the alternative 

to sue for mortgage money, the dismissal of a suit for possession does not bar a suit 

for sale [Sripad v Sidram, A1951 B 161]. So when one is given the option of making 
one claim out of two remedies or reliefs, a subsequent suit after the first claim is not 
barred [Parameshri v Fakiria, 1 L 457 FB]. When there is a mortgage and a lease back* 

a first suit for recovery of rent does not bar a subsequent suit on the mortgage [Peryadath 
V Kunhirama, A1963 K 186]. 

It an instalment bond gives liberty to sue for the whole upon default in the payment 
of an instalment, a suit for the instalment does not bar a future claim for the balance 
[Ram V Pean?, A1935 A 461. There was a conffict of decisions on the point but the 
Privy Council case of Lasa Din v Gulab, 36 CWN 1017 (cited ante p 122 under s 48) 
which was followed in Ram v Peare. supra, appears to have settled it. A contrary view 
was however taken m Mahomed v M. A1939 R 251]. A particular plaintiff cannot split 

up his cause of action under r 2. In the case of a part assignment of debt, the assignee 
can bring suit [Rnm v Gurdial, A1941 L 337]. 

Certificate proceeding is not a 'suit' and omission to claim cess for a certain period 

D* 1^1 *^‘'**' ^ suit for recovery of same [Kamakshya v Burnett, A194S 

P 313]. This rule does not apply to aplication for exccuUon v Radha, 18 C 515] 

ana a decree-holder can file successive applications for execoition of different reliefs 
given m the decree [Upendra v Dutta, 53 C 582]; but a money-decree cannot be allowed 
to be executed piecemeal [Panaji v Ratanchand. 57 B 468]. Nor does it apply to 
restitution proceedings under s 144 [Somasundaram v ChokoUngam, 40 M 780; Ram V 
Magan, A1935 A 135]. It does not apply when the previous suit was withdrawn with 
leave under Or 23 r I [Ramanathan v Shri, A1938 M 865; KrnAn/n v Ranga, 10 M 160]. 

It (wo suits based on the same cause of action are filed on the same day, r 2 is not 
infringed [(loncsh v Gopal, A1943 B 12]. 


“'Cause of Action’’, 
for which the suit was 
occasion for and fonns 


Sec s 20 (p 65)1. 'Cause of action' means the ’cause of action’ 
brought. Cause of action is a cause of action which gives 
the foundation of the suit. If that cause of action enables g 
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person to ask for a larger and wider relief than that to which he limits his claim, he 
cannot afterwards seek to recover the balance by independent proceedings [Sidramappa v 
Rajashetty, AI970 SC 1059; Md Hafiz v Zakaria, 49 lA 9: A1922 PC 23: 44 A 121: 26 
CWN 297; Raja of Pittapur v Surya, 12 lA 116: 8 M 520; Ramjilal v Bd of Rev, A1964 
Raj 114]. The correct test is whether the claim in the new suit is in fact founded on '< 
cause ot action distinct from that which was the foundation of the first suit [^Buzloor \ 
Shumsunnissa, 11 MIA 551: 8 WR 3 PC; see Md Khalil v Mahbiib, Ai949 PC 78, 
Ramdayal v Indrasan, A1964 P 452]. The rule is no bar to a subsequent suit when the 
cause ot action is ditterent from that in the first suit [Siva v Sreeniali, 48 CLJ 368; Bhaswaran 
V Kuvunni, AI954 M 987]. A number of causes of action may arise out of the same 
transaction and the rule does not require that they should all be included in one suit. 
What is required is that every suit shall include the whole of the claim arising out of 
one and the same cause of action \^Raja of Pittapur v Surya, sup; Payana v Papa, 
41 lA 142: 18 CWN 617; see Brij v Nazuk, 51 CWN 157; Arunachalant v Vclamma, 
A1968 M 227J. The cause of action in a suit for specific performance of a contract to 
lease land is not a cause of action for possession of the land. A subsequent suit for 
possession lies after decree in the former suit [Debendra v Southern Bank Ltd, A1960 
C 626: 64 CWN 439J. 

The rule does not require that a person must seek all the remedies to which he may 

be entitled even though it may be impossible for him to obtain from the opposite party 

[Ramjilal v Bd of Revenue, A1964 Raj 114]. 

In considering whether the two causes of action are identical one valuable test is 
whether the evidence required to obtain a decree in both suits is the same [Md v Vmatul, 
45 A 376; Bhimangouda v Sangappa, A1960 Mys 178]. R 2 must be read with Expln 
5 to s 11 and the relief claimed under that Expln is a relief arising from the same cause 
of action [Tikam v Kishnomal, A1939 S 367]. If in a suit for possession of land plaintiff 

does not claim mesne profits, a subsequent suit for same is barred [Saghir v Tayab, 

A1940 A 524; Channappa v B Bank, A1942 B 338]. But claim for mesne profits accruing 
subsequent to suit is a separate cause of action [Ramiah v Tathiah, A1937 M 849]. 
If after plaintiff’s title is denied he sues defendant for rent only, a subsequent suit for 
ejectment is barred [Jai Narain v Syed All A195I P 190]. Earlier suit for refund of 
earnest money, subsequent suit for specific performance held not a bar under r2 
[Sumerchand v Hukum, A1965 MP 177]. Dismissal of earlier suit for title docs not bar 
seoond suit for joint possession [Keshava v Bhulai, A1964 A 531 cases discussed]. 
Previous suit based on right to possession of land as a protected tenant does not bar a 
subsequent suit for declaration to be a Shikmidar entitled to permanent occupancy rights 

[Ramchander v Linga, A1971 AP 395]. 

Suit for accounts subsequent to suit for dissolution of partnership is not barred 
[Jhandu v Rulia^ A1937 B 633]. Prior suit on allegation of apprehension of damage to 
reversionary rights and subsequent suit on actual damage are not on same cause of 
action [Patta v Nirmal, 51 544]. Prior suit for partition on the basis of plaintiff 

being legitimate son does not bar subsequent suit on the ground of being illegitimate son 
[Kokila V Rajabather, AI957 M 470]. Previous suit for declaration that plaintiff was 
validly adopted does not bar subsequent suit for declaration that adoption in favour of 
defendant was not valid [Khetrabasi v Bisikeshan, A1957 Or 191]. 

In a plea of bar under Or 2 r 2 the plaint of the previous suit if not proved, it is 
fatal to the defence to raise the plea. The plea being a technical bar, has to be established 
satisfactorily and cannot be presumed [Jichhii v Pearey, A1967 P 423 FB {Gurbux v 
Bhooralal^ A1964 SC 831 folld)]. 

Cause of Action Not Strictly the Same, But Facts Same. Plaintiff having failed 
in a suit for damages for fraudulent misrepresentation and negligence, brought a second 
action on the same facts but alleging fraudulent conspiracy as the cause of action—HeW 
that whether or not a plea of res judicata will inevitably succeed, the cause of action in 
the two suits being not strictly the same, successive actions on the same facts is an abuse 
of the process of the court and plaintiff’s pleading should be struck out [Wright v 
Bennett, 1948, 1 All ER 227 CA]. 

“Omits to Sue”. Omission does not bar a second suit unless plaintiff was aware 
of his claim or the facts which constitute a cause of action at the time of the former 
suit [Amanat v Jmdad^ 15 C 800 PC; Gora v Basanta, 15 CLJ 258; Batul v Munnl 
32 A 625; Bhagwan v Tajunnisa, 17 Luck 84]. But if he is aware of his claim, “omission” 
plainly includes accidental or involuntary omission as well as acts of deliberate 
relinquishment \Buzloor v Shumsoonissa, 11 MIA 551: 8 WR 3 PC; Syed v Harkishen, 
2 CLJ 490]. The bar is not avoided by declaring an intention in the plaint to sue again 
for the portion omitted [Maksud v Nargis, 20 C 322] or by obtaining leave to sue, for 
the leave relates to the relief and not to the claim omitted [Shiv v Rajuvappa, 11 Bom 
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omission is due to fraud, second suit is not barred [Uttam v Salamat, 
AI931 S 27j. After a partition decree, a subsequent suit for partition of joint property 
omitted by mistake and not intentionally, lies Uasoda v Satyabhama, A1960 P 76 (dictum 
in Basavana v Lingappa, A1928 M 584 dissented from); Debarchan v Bhagirathi, A1970 
Or 231; ycnkatasubbamma v Venkata, A1964 AP 124]. A suit for partition of specific 
joint property which is not joint Hindu Family Properly is not bad for partial partition 
[Amar v Gan,esha, A1971 P & H 241], 

Shall Not Afterwards Sue . The remedy (of suing) is barred, but the right 
subsists ivajeram w Furshottam, 7 Bom LR 138]. Therefore, a mortgagee omitting to 
include a poition of the mortgaged property in his suit on a mortgage can rely on the 
security of that portion by way of defence in a proceeding under s 51 Prov Ins Act 
[Punjab N Bank v Offl Rec. A1940 L 166]. 


Minors. The Rule applies also to minors unless it is shown that the guardian acted 
improperly or unreasonably [Gopal v Narasingha, 22 M 309] or that the minor’s interest 
was not safeguarded [Vyankat v Onkar, 45 B 805]. 


Sub-rule (3): Omission to Sue For One of Several Reliefs 
Sub-r (J) is attracted only where a number of reliefs flow from the same cause of action. 
In such a case a party may agitate a part of the cause of action in one suit reserving 

his right to litigate the other part with the court’s leave. But if a party asks for a limited 

relief when a larger relief is available, he incurs the penalty in sub-r (,?) [Ankar/a v 
Mavillapalh, 1959, 2 And WR 505J. Conditions for applicability of sub-r (i)—Defendant 
will have to establish primarily the precise cause of action upon which the previous suit 
was hied. Such a plea cannot be presumed on inferential reasoning. The plea can be 
established only if the defendant files in evidence the pleadings in the previous suit 

proving the identity of the causes of action in the two suits [Gnr/>n.v v Bhooralal, AI964 

SC 1810]. If in a suit under s 36 Bengal Money Lenders Act a debtor does not ask for 
all the reliefs which could have been claimed, he cannot bring a second suit for the pur¬ 
pose [HarUlas v Anoth, A196I SC 1419]. If the plaintiff is entitled to only one relief out 
of several alternative reliefs and sues for one of them, his remedy to sue for the other 
alternative reliefs is not barred [Rangoswatm v Bongat, A1955. M 545]. Where the 
relief claimed in the second suit was not possible to claim in the earlier suit as framed, 
the second suit is not barred [Eugstcr v E. 1961, 2 All 606]. 

Right to sue for some reliefs may be reserved by leave of court [Pestonji v Abdool, 

5 B 463], but if no leave is obtained suit for any relief omitted is barred [Abdul v Karan, 

37 A 646]. Leave may be applied for and granted after suit [Venkayya v Venkata, 
A1938 M 979]. 

buit for possession after a suit for specific performance of contract to sell is not 
barred [Abdul v Baidyonath, 6 CWN 314; Firm v PiUai, A1938 R 290; New M Co 

V Shankar, A1941 B 247; Nathii v Budhu, 18 B 537; Krishnaji v Sangappa, A1925 B 181; 
KrLdinammol y Soundararaja, 38 M 698; Arjun v Sahii, A1950 A 415— CONTRA : Narayana 

V Kandasami. 22 M 24]. Where the same cause of action applied and a claim was not 
originally included and an amendment to include it was disallowed, it cannot be said 
that plamtitt did not "omit to sue" [Md Khalil v Mahbub, AI949 PC 78: 52 CWN 812]. 


Explanation and Illustration. The Expln is not an illustration of the sub-rules 
but a substantive enactment making an obligation and a collateral security for its 
performance one cause of action for the purpose of r2; otherwise they would be two 
mdependent c^es of action v Pope. 41 lA 142 : 18 CWN 617; see also Khhan 

V Pfl/rt, 27 CWN 802 PC], Meaning and scope of Expln [Mandat & Co v Fazal, 41 C 


"saccessivc claims arisins under the same obligation" have been newly 
added to give legislative recognition to a decision [Tarnck v Panchn. 6 C 791] that 
a claim in respect of all arrears of rent due at the time of the suit is a single cause of 

fif.' accordingly been amplified so as to include the case of rent 

due tor the period subsequent to the one for which the suit is brought and which 

f of ‘he rent which then accrued 

due is left a separate suit is barred fsee Cohen v Parnk. 37 CWN 730; Iswar v 

Wimoyee A1948 C 366; Prahirendra v Anil. A1956 C 570; Narbadeshwari v Sahib. 

Snndarabala. A1954 M 158] but if only one of the 

not apply to the 

other defendant in a subsequent suit [Phani v Rajcndra, A1947 C 11 : 51 CWN 2611. 
! n-t Plaintiff is not bound to sue for all of them in one 

suLoSrtit T '' “"der Or 9. r8. 

is ba?red [yS,/V LmSe" sjp] ““ 
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In a suit as to certain dealings of defendant recorded in plaintiff s khaia, the obliga¬ 
tion in respect of each item is separate entity and the entries are not successive claims 
arising out ot one obligation \Prabhulal v Lalarain, A1960 MP 315]. 


Suits Barred. If under the terms of a mortgage the cause of action to realise 
the whole amount of security has accrued and the mortgagee brings a suit for interest only, 
a subsequent suit for principal and interest then due is barred [Md Hafiz v Md Zakona. 
49 lA 9 : A1922 PC 23 : 44 A 121 ; 26 CWN 297; Chunnilal v Amir, A1958, AP 608]. 
But where the mortgagor has entered into an independent and distinct covenant to pay 
interest even if the principal had not fallen due, it would be open to the mortgagee to sue 
for the interest in arrears and a subsequent suit for recovery of mortgage money is not 
barred [Ramnadi v Karnidan, A1963 Raj 116]. Where, however, a mortgage provides 
for an independent obligation to pay the principal amount and the interest, then a suit to 
obtain personal judgment in respect of the interest alone, would not prevent a subsequent 
suit for payment of principal. The cause of action in such a case would be distinct fsee 
Kishan v Palamal, A1922 PC 412: 4 L 32: 27 CWN 802; Nidhati v Prem, A1940 L 408; 
Mochi V Dolatram, A1954 Sau 93]. Former suit for embezzlement of money, later suit 
on surety bond barred [Dt Bd v Ram, A1947 O 135]. Suit for recovery of mesne piofits 
for 1951 brought in 1954. Second suit for recovery of mesne profits for 1952 and 19.53 
brought in 1955 is barred [Dwarkadas v VimaL A1964 B 42]. Second suit for arrears of 
salary prior to date of institution of suit after a decree in a suit for declaration that 
dismissal order is void and illegal is barred [V D Angal v S, A1968 B 304; XJtiion v 
Jagannath, A1968 MP 204]. After a decree in a suit for specific performance for 
reconveyance on a breach of contract subsequent suit for damages or compensation for 
value of crop harvested during the pendency of the suit is barred [Kumaraswamy v 
Rudraradhya, A1966 Mys 215]. 


Suits Not Barred. After a suit for possession, subsequent suit for mesne 

profits accrued prior to suit [Lalessor v Janki 19 C 615; Ponnammal v Ramamirda, 38 M 
829; Lokenath V Dwarka, 10 P 329— contra : Mewa v Banarsi, 17 A 533]. Or 2, r 2 does 
not apply to a case of future mesne profits which accrue after the institution of the suit 
[Tarakishore v Beharu, A1958 As 67; Ram Swantp v JitmaL A1966 MP 186]. A claim 
ifor Anesne profits is not based on the same cause of action as the claim for possession, 
hence a second suit for mesne profits is not barred [Santosh v Sachindra, 62 CWN 759]. 
Suit tor mesne profits is not a bar to a subsequent suit for possession [Manohar v Gouri, 
9 C 283; Tirupati v Narasimha, 11 M 210; Ramxah v Thathia, A1937 M 849; Rangamma V 
yenupurnachandra, A1966 AP 325—cases discussed]. Suit by co-sharer for his share 
of rent or profits does not bar a subsequent suit by him for partition [Dunichand v Jagdev, 
A1949 Pu 243J. When a suit for partial partition is not bad \Dmiapada v Bholanath. 
A1954 C 85]. Dismissal of suit for specific performance of contract and subsequent suit 

for recovery of earnest money [Mitnni v Kamta, 45 A 378]. 

Declaratory suit for account only and subsequent suit for recovery of money and 
debts due upon adjustment of accounts [Kalidhan v Shib, 8 C 483 FB]. Suit for 
redemption of mortgage after dismissal of plaintiff’s title suit for possession [Kah v 
Mamndra, A1940 C 550]. In a suit against /4 on a mortgage by him as absolute owner the 
decree was passed against his share only on a finding that the property was joint family 
property—Subsequent suit against other coparceners on the allegation that mortgage was 
by de facto manager is not barred [Muthia v Negasami. AI944 M 98]. Suit by usufruc¬ 
tuary mortgagee for proportionate amount in respect of property dispossessed. On 
subsequent dispossession from rest of property, second suit for balance of mortgage money 
not barred [Parbati v Durga, A1949 P 487]. Former suit by plaintiff as lessor to eject 
defendant after termination of tenancy—Later suit on title seeking to eject defendant as 
trespasser is not barred [Ram Lakshman v Makund, A1949 P ' 

does not bar a suit for arrears of rent [Bai Dahi v Ghansyam, A1956 B 102]. Former 

suit on apprehension of injury to reversionary interest—Second suit by reversioner after 

destruction of his rights [Patta v Nirmal, AI948 C 97]. . * i- ui v.a 

A suit for patrition of common properties and not joint properties is not hable to b 

dismissed on the ground that it did not include all the common properties [Katragadda 


V K, A1955 AP 215]. . _ . . * *• ^ 

A subsequent suit in respect of a claim which was barred at the time of the eanier 

suit but revived later on by an enactment is not hit by Or 2 r2 [National S,scanty v 5 N 
Jagsi A1971 A 421]. Or 2, r2 does not apply to execution proceedings (vide sl41) and 
hence peacemeal execution is not barred [Durga v Gaurishankar, A1966 Raj 258; Sohan 

V Mahendra, A1970 Raj 204]. 

other Proceedings. Bar of Or 2, r2 may not apply to a petition under art 226 
Constn [Debendra v S, A1962 SC 1334], The principles uodwlying 2 r 2 are applic¬ 
able to petitions under art 226 Const [M P Raghavan v S. A1971 K 175 FBJ. 
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3. Joinder of causes oj action ~{l) Save as otherwise provided, a plaintiff 

fJhirh th ‘'efendan s jointly; and any plaintiffs having causes of action in 
which they are jointly interested against the same defendant or the same 

o?" in the same suit 

1 causes of action are united, the jurisdiction of the Court a<i 

mfttrr *i’^ ®nit shall depend on the amount or value of the aggregate subject- 
matters at the date of instituting the suit. ® ® !>uujcci 

Of fPP»i‘=ntion. (See RSC 18 r I). This rule deals with the joinder of causes 

ot action. As the opening words indicate the rule is subject to the other relevant 

p ovismn^ m the Code, c? Or 1 r 1 (joinder of plaintiffs); Or 1 r 3 (joinder of defendants); 
in L : ’ ’ ® to the case of a plaintiff uniting 

To enabirthe^''Dla nhff'T' f “‘"'“i defendant or defendants jointly 

are^und d T^e a" the causes Taction 

m ir i c; 'll Bindeshri, 6 A 106; Naisini-h v Mangal, 5 A 163 FB’ 

mereLf is'to\n fhe’relff ® ^58]. Every defendant need nol 

ot aT in wJ?rif".i? .n i"r P ■' nc^ssary that there must be a cause 

defendants are more or less interested although the reliefs 

oTl.fnTn'? lUmabai v Bhau. sup]. The rule does not apply to cases 

Ar A T r action rMitr/o/i v Radhakisan. A1950 N 101; Co^v Radha 

Ar A1952 C, 222, Mulhappa v Muthu. 27 M 80. 84]. Or 1 rr 1 and 3 which relate to 

iTr The'’J*'"''l”\v"^ defendants deal also to some extent with joinder of causes of 
actiom they and this rule should be read and applied together. 

one T. ft sub-rule (/) refers to the case of several plaintiffs uniting in 

one suit several causes of action in which they are jointly interested against the Mme 
defendant or defendants jointly. Under this part the right of two or ® mom 

unke thTin r defendant or two or more defendants to 

r tL*flr . • .i“'‘ ‘he same consideration as in the case of defendants 

in the first part, ,e the several plaintiffs must be iointly interested in the causes of action. 

or'more^lfend-.nf plaintiffs having several causes of action against two 

actir thf nhtn^ff " r S' '"u"' ioi"''y in'ere.sted in the causes of 

ioinZ' 1 “ '.‘i interested in them. If the plaintiffs are not 

of plL'ntiffs and cau^es^f” action "’"joinder 

in W^ich ®me'defend p!'"'!"'!'^ ?“"no‘ uni‘o i" ‘he same suit causes of action 

see Or I f mintly interested, is however subject to the exception 

rnsac ion and ‘h* s=»"e act or 

they miirbe ?,^^ned in I " "TTp" ‘'"o or more persons. 

Or 2 r 3 shonl^h^ one suit r/?rwie«divj v Brajendra. 45 C 111, 122-23; 21 CWN 794], 

and misio nde nf'/f "'"r "hat constitutes a misjoinder of parties 

\r causes of action fNilakonta v Ramanaroyana, A1949 M 410* Shew 

ta ""I ■>'»”«»• ”wch Suid bttaciS 

A^fi * I? ^ y A1958 C 710: 62 CWN 3901. 

connected mat as''"regards °'cv!dence """’her of causes of action, unless they are so 
together, court may order seT.? he conveniently tried or disposed of 

try the different causes of nor ' ^r 2 r 6 if it finds inconvenient to 

defendant cannot claim it as of 'HchrfM/' fT’’® ’’"'’T ‘he court and 

Para.duam v Hhahl Zdl N 861 Or 2 a ^ ^'”4 A 455; 

to the condition that the col.r sho,?id h '•' “> Or 2 r 6. but also 

of action involved \Koran v Kmiwar At942''“^r°" •? ''“P®P* ‘he causes 

mb 156], When plaintiff unites seve;.l^l!f^ ^v Krislinaram. A1954 

of limitation under ss 3 and 4 T imii f* action against defendant, the question 

not to the different 4tLTof ac\ on fw", e “PPhed to the suit as a whole and 

Or 2 r 3 is desiTj , ' f ? IMoho y Scshoyyo. A1941 M 786], 

to plead alternatives, though inconsismnrcp'riahI''''f "0‘ being certain desires 

IMang Com v G horn am. 1942 ALW 2621 alternatively an easement 

the mortgagor and assignor with an altempl- ^ assignee of a mortgagee against 

-r aai„„ rrw,„ V 2, piTw 1°'”"* ““ 

recovery ot arrears .at the rate assessed is maintainable' ° p,„Tu*52 CWN‘SIS'* 

respect of an cntir^c'"propcrtv^ fronr^ffc^rLfplaintiffs deriving titles in 

defendants for ifs recovery ICinia y Snrandra.7J7lj7yg':ZrZo,fi £'Tc 
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833 8401 Where the claims of two plaintiffs are not antagonistic and they are jointly 

interested in disproving defendant's title, they may sue jointly \ 

16 B 119]. But an adopted son cannot sue with his natural ^ 

relief on the basis of no adoption [Govindamthan v Aitjamva. A1950 M 760j. 

A suit by several plaintiffs jointly for damages for libel against the defendants is 
bad tor misjoinder of plaintiffs and causes of action [Aldnge \ Barrow, 34 C 662J. 
Similarly, several creditors to each of whom separate debts are owing by the same debtor 
cannot sue jointly for the avoidance of a deed of gift alleged to have been fraudulently 
executed by the debtor \^Rajjo v D^bi, 18 A 432]. 

Joinder of Defendants and Causes of Action. A single suit against several 

defendants on contracts entered into by them with the plaintiff for supply of the same 
commodity is bad for multifariousness, for the breach of each contract B^es rise o 
distinct cause of action [Namasivaya v Kadir. 17 M 168]. A agreed to sell his share i 
some joint family property to P. but in a subsequent compromise in a partition su t 
between A and his coparceners the share in question was allotted to the coparceners 
Fs suit for specific performance against A and the coparceners is bad for misjoinder 
[Rangayya v Subramama. 49 M 365 FB]. In a partition suit it 

raiyats whom the plaintiff sought to eject [Swamwatha v Siibba. \ M 333]. A single 
suit to eject different tenants holding different parcels of land is bad for misjoinder 
[Seturatnam v V,,nkata. 43 M 567 PC]. A claim for specific performance cannot be 
joined with a claim under s 77, Registration Act as the causes of action are different 

[Madan v Radhakisan, A1950 N 101]. . 

In an ejectment suit against several defendants who set up various titles to difterent 

parts of the land claimed, there is only one cause of action Ushan y Rameshwar. 24 

C 8311. Where property is transferred to different transferees by different deeds, the 

plaintiff may bring one suit for possession against all the transferees {Parbati v Mahmud, 

29 A 267]. 


Procedure in Case of Misjoinder. Where there has been misjoinder of parties or 
causes of action, the suit should not be dismissed, but the plaint returned for amendment 
[Behari v Kodu, 15 A 380; Ram v Sachi, 6 CWN 585, 588; Ganesh v Khairati, 16 A 
27yj to enable the plaintiffs to elect as to which of them should proceed with the suit as 
tiled and against which of the defendants and with which of the causes of action 
\Aldrige v Barrow, 34 C 662; Varaj v Ramdat, 26 B 259, 266; Baijnath v Chowarro, 26 
A 218; Shyam V Maha, AI930 A 180; Bhoridu v Raj, A1948 A 60; Ram Kr v Bindeshwari, 
A195I P 364]. Where plaintiff did not amend the plaint bad for misjoinder of causes 
of action and defendants, he may be allowed to amend in appeal on payment of 
defendants’ costs [Krishna V Sankarsan, A1950 C 128]. If a suit is decided overruling 
the objection as to misjoinder of parties or causes of action &c not affecting the merits 
of the case or the jurisdiction of the court, it will not be intefered in appeal if the case 

falls within s 99. 

Companies Act. A composite application under ss 397 and 398 of the Companies 
Act, 1956 is competent under this rule [Sorab v Cassad, A1963 B 173]. 


Revision. A decision as to whether a suit is bad for misjoinder of parties and 
causes of action is subject to revision [Velappa v Chidambara, A1922 M 174, Aritna- 
chalam v A, A1922 M 436; Sanmitgha v Arimachalam, 45 M 194: AI922 M 332; 
Charukur v Kandadi, A1950 M 12; Ramautar V Ramsewak, A1951 P 342]. 


4 Only certain claims to be joined for recovery of immovable property.— 
No cause of action shall, unless with the leave of the Court, be joined with a 

suit for the recovery of immovable property, except— 

{a) claims for mesne profits or arrears of rent in respect 0 £ the property 

claimed or any part thereof; , . , , . 

lb) claims for damages for breach of any contract under which the property 

or any part thereof is held; and 

(c) claims in which the relief sought is based on the same cause of action; 
Provided that nothing in this nile shall be deemed to prevent any party 
in a suit for foreclosure or redemption from asking to be put into possession of 
the mortgaged property. 

Scope and Application. (C/ RSC Or 18 r 2). The omission of the words “or to 
obtain a declaration of title to immovable property” from the last sentence of cl (a) which 
occurred in the Code of 1882 has the effect of limiting its operation to joinder of other 
causes of action {ie claims other than those for the recovery of immovable property) in 
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a suit which is only for the r€cov,eiy of immovable property. In such a suit claims of th* 
kind mentioned in els {a), {b) and (c) may be joined. But where in such a suit it is sousht 
to join claims other than those speciffied in the three clauses, the leave of the court must 
first be obtained; and leave may be obtained if the claim is of such a nature that it can 
be conveniently tried with a suit for recovery of immovable property. 

Cl (c) was inserted in the Code of 1908 to make it clear that no leave is necessary 
when the claims joined in a suit for recovery of immovable property are based on the 
same cause of action [see Shiba v Prayag, 59 C 1399: A1932 PC 213], eg when a person 
seeks to recover both immovable and movable property by setting up the same title 
based on the same cause of action [Ganesh v Jewach. 8 CWN 146; Giyatia v Kandasami. 
10 M 375; Kathan v Sadayan, 17 MU 135; Chhabil v Massu, 243 PLR 1913], or when 
in a suit for recovery of land claims such as declaration of title, receiver injunction, 
account of rents or other cairns not founded on any new cause of action are’made. The 
joinder of specific performance and possession is not dependent upon the leave of the 
court M Co y Shankar, A1941 B 247]; so also in a suit for specific performance 

and damages tor delay in completion of sale [Sochi v Raichand, A1950 C 333]. If the 

cause of action is not same, a suit for the recovery of both movable and immovable 
property cannot be instituted without the leave of the court [Hingn v Baldeo. 24 A 553] 
and such a suit is liable to be dismissed [Venkata v Murugappa. 20 M *48]. Under 

els (A) and (c) a claim for damages for period subsequent to suit can be joined with a 
claim for possession and mesne profits [Gopal v Phul, 50 CWN 229]. 

The relief for compulsory registration may be combined with the additional relief 
of declaration of title and possession in the same suit [Chander v Jamitna, A1958 P 193]. 

The rule does not forbid the joinder of several causes of action entitling the plaintiff 
to recover several immovable properties, but a joinder with such causes of action of 
other causes of action of a different character except in the cases specified in the three 
clauses V Ramasami. 5 M 1611. Similarly, a person holding two mortgages 

over different properties from the same person, may bring one suit for sale or foreclosure 
in respect of both deeds without leave \Raghubar v Jwala, 25 A 229 See in this 
connection Or 2 r 2 which says that the plaintiff shall include the whole of the claim in 
respect ot the same cause of action]. The right to join in one suit two or more causes of 
action against the same defendant cannot however be exercised unless the court has 
jurisdiction over all the causes of action [Khimjit v Purshotam, 1 M 171]. 

The fact that a plaintiff may under Or 2 r 4 join in one suit two causes of action 
does not mean that he must necessarily do so or fall under the bar imposed by Or 2 r 2 
and s 11 Hxpln 5 \Tikam v Kishnomal. A1939 S 367]. Tn a suit for possession of 
Immovable property and mesne profits, the value of property plus mesne profits to date of 
suit would determine court’s jurisdiction [Hemanga v Bheem, AI937 C 761]. 


Recovery of Immovable Property”. Suit to establish title and recover rent is not 
an action for recovery of land; but if possession is asked for, it becomes a suit for recovery 
ot and [Gledhill v Hunter. IS80. 14 CD 492]. An action to restrain trespass on immovable 
property is not an action for recovery of immovable property [Spears &c v Spear, 1902, 
37 LJ 578] Suit for recovery of mortgage debt with an alternative praver for sale is 
not a suit for recovery of immovable property [Govinda v Mana, 14 m'284; Raghubar 
V Jwala. 25 A 229]. So also a suit for redemption [Hardwori v Narain. A1954 Pu 233]. 
Immovable property in this rule includes a right of way [Bejoy v Banku. 13 CWN 451]. 

Leave of Court: [Waiver]. Or 2 r 2 provides for leave being granted [If/iKh v 
lapst. 9^4 P 613]. Under the English rule leave is not a condition precedent to 

cause be granted even after institution of suit [Lloyd v 

th^ A F ^ regarding leave is for the benefit of 

conduct waive it. There being no objection until trial, 
the objection as to leave was held waived [Sotish v Ashritfttddin. 8 CU 198]. 

tn proviso enables the plaintiff in a suit for foreclosure or redemption 

f possession of the mortgaged property. Or 2 r 4 provides for leave 

^ mortgage suit where defendant in possession sets up a title paramount 

action iKhZhZ^n atljudicate on the question to prevent multiplicity of 

Tne for nnf J ^ ^ ^ 244], Joinder of claim for redemption and 

possession and partition in one suit rCnm-.v/ii v Joli. A1953 SC 1: 1953 SCR 243]. 

action is not appealable; but 
snits ft A ‘"8 ‘""o causes of action is returned with direction to file separate 

lilts. It IS a decree and appealable as such \Baiidhan v Solhu. 8 A 191], 

attain^st cMecutor. administrator or heir.—'No claim by or 

hflr L " ^ . administrator or heir, as such, shall be joined with dims 
by or against him personally, unless the last-mentioned claim are alleged to arise 
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with reference to the estate in respect of which the plaintiff or defendant sues 
or is sued as executor, administrator or heir, or are such as he was entitled to. 
or liable for, jointly with the deceased person whom he represents. 

Scope and Application. (See RSC Or 18 r 5). This rule prohibits the joining in 
one suit of a claim by or against an executor, administrator or heir as such ie in his 
representative capacity with claims by or against him in his personal capacity, except 
when— 

(7) the claims by or against him in his personal capacity are alleged to arise with 
reference to the estate he represents, or 

(2) the claims are such that he was entitled to or liable for them jointly with the 
deceased whom he represents. 

Personal claims against executors which have not any reference to the estate are 
not within the rule and may be struck out [Whitworth v Derbyshire, 41 WR 317]. 
If the rule is infringed, plaintiff will be put to his election on which claim he will proceed, 
and the other will be struck out [Tredegar v Roberts, 1914, 1 KB 283 CA]. When the 
rule does not allow joinder of two claims, the practice is to amend the plaint by striking 
out one of them [Ashabai v Haji, 6 B 390]. 

“Estate” means both the estate rightly and properly held as executor and the estate 
in its physical sense [Nripendra v Birendra, 21 CWN 939], The expression “arises with 
reference to” is very general. It should not be read as being equivalent to “arises against 
or on behalf of” [Arunachellam v A, A1922 M 436]. There is no misjoinder when a 
Hindu widow sues her husband’s coparceners of stridhan and for maintenance out of the 
estate [Jankibai v Shrinivas, 38 B 120]. 

« 

“Heir As Such*’—means in representative capacity. A claim for property acquired 
by himself can be joined with a claim for property inherited by him from another when 
he does not represent persons other than himself. A suit by a Mahomedan widow 
against daughters (a) for her dower and {b) for her share in the husband’s estate are 
claims in personal capacity [Ahmaduddin v Sikandar, 18 A 256; approved in Hafizaboo 
V Md, 31 B 105— contra: Ashabai v Haji, 6 B 390]. 


6. Rower of Court to order separate trials .—Where it appears to the Court 
that any causes of action joined in one suit cannot be conveniently tried or 
disposed of together, the Court may order separate trials or make such other 
oraer as may be expedient. 


Scope and Application. (See RSC Or 18 r I). This rule refers to the causes ot 
action which may be joined in one suit. It assumes that the suit has been properly 
constituted and applies only to cases where there has been a proper joinder of causes of 
action (eg under Or 2 r 3) but they cannot be conveniently tried together and not to cases 
of misjoinder of causes of action [see Muthappa v Muthu, 27 M 80, 84; Madan v 
Radhakisan A1950 N 101; Corpn v Radha Kr, A1952 C 222]. When there has been 
misjoinder of causes of action, the only course is to return the plaint (ante notes under 
Or 2 r 3) Separate trials for joinder of plaintiffs embarrassing the trial (Or I r 2). 
Separate trials may be ordered even if the suit falls under Or 2 r 3(7) [Hardwarl v 
Narain A195I Pu 2331. The privilege is that of the court and defendant cannot claim 
it as of right [Md Ishaq v Abdul Majeed, A1954 A 455; see Ranjit v Murari, A1958 C 710]- 

When it is considered convenient to order separate trials they may be called sub- 
suits under the title and number of the principal suit from which they spring iKhadar v 
Choti 8 B 617 619] and separate plaints need not be filed [Indar v Sitaram, A1941 
A 209; Hardwari v Narain, A1951 Pu 233]. Plaintiff should not be asked to file separate 
suits An order to elect one of the causes of action, failure whereof would result m 
dismissal is without jurisdiction [Parash y Him. A1947 N 86], The court may also 
pass such other order as may be expedient. It may allow the plaintiff to amend the 
plaint or order that the suit be confined to such of the causes of action as may be 
conveniently disposed of in one suit iMuthappa y Muthu. or it may exclude irom 

consideration any claim not common against all the defendants [Ram v Koomar, 20 

Th?case contemplated by Or 2 r 6 is a case where the causes of action joined in the 
same suit are essentiaUy of a different character. But where the facts alleged in the plain^ 
arise out of facts that are common to both the causes of action joined, the court would 
not be justified in excluding one of them on the ground that it would not be convenient 

to try them together [Nandarani v Hari, 36 IC 29]. .. t, u * u 

VSTiere a misjoinder is not noticed untd a late stage it should not be corrected by 

striking out issues if it cannot be done without unfairness or prejudi^ to a party, to 
such cases if the complication is really embarrassing, the judge can always separate the 
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issues or groups of issues and try them separately under this rule [Ramaswamy v 
Marimuihu, A1928 M 764], 

7. Objections as to misjoinder,—AM objections on the ground of misjoinder 
of causes of action shall be taken at the earliest possible opportunity and, in all 
cases where issues are settled, at or before such settlement, unless the ground 
of objection has subsequently arisen, and any such objection not so taken shall 

be deemed to have waived. 

[Rule 8 added in Kerala, Punjab. Rajasthan and WP]. 


High Court Amendments. 

DELHI—Same as in Punjab. 

HIMACHAL PRADESH—Same as in Punjab. 

KERALA (Notn No Bl-3312/58 of 1-4-1959).—Same as in Punjab with the following 

modifications; — 

(0 Insert the marginal note: "Plaint to be amended" 

in) In sub-r (/) for the words “by striking out the remaining causes of action** 

substitute “suitably”. . . r ■ « . • 

(m) In Sub-r (2) for “amended plaints for the remaining causes of action substitute 

“the amended plaint for the remaining cause of action.” 

PUNJAB (Notn No 2212-G; 12-5-1909).— Insert the following as r 8: 

“8. (/) Where an objection, duly taken, has been allowed by the Court, the plaintiff 
shall be permitted to select the cause of action with which he will proceed, and shall, 
within a time to be fixed by the Court, amend the plaint [by striking out the remaining 
causes of action], 

(2) When the plaintiff has selected the cause of action with which he will proceed, 
the Court shall pass an order giving him time within which to submit [amended plaints 
for the remaining causes or action] and for making up the court-fees that may be 
necessary. Should the plaintiff not comply with the Court’s order, the Court shall proceed 
as provided in rule 18 of Order VI and as required by the provisions of the Court-fees Act.’* 

RAJASTHAN (Notn No 33/SRO of 2]-l-\954).—Insert the following as r 8: 

“8. (/) Where such objection has been allowed by the Court, the plaintiff shall be 
permitted to select the cause of action with which he will proceed and shall within a 
time to be fixed by the Court amend the plaint by striking out the remaining causes of 
action. 

(2) When the plaintiff has selected the cause of action with which he will proceed, 
the Court may on his application pass an order giving him time within which to submit 
amended plaints tor the remaining causes of action and for making up the court-fees 
that may be necessary. Should the plaintiff not comply with the Court’s order, the Court 
shall proceed as provided in Rule 18 of Order VI and as required by the provisions 
of the Court-fees Act.” 

WEST PAKISTAN—Same as in Punjab. 


Scope and Application. Like objection as to misjoinder or non-joinder of parties 
(Or 1 r 13) an objection as to misjoinder of causes of action must be taken at the earliest 
opportunity. The court may allow an amendment under Or 6 r 17 and as to failure to 
amend after court’s order, see Or 6 r 18. The misjoinder of causes of action in this rule 
has reference to the misjoinder in Or 2 rr 3, 4, 5. Effect of misjoinder (s 99). 

The principle of this rule is that where a person has without objection gone to trial 
on issues on the merits, he will not be allowed to plead misjoinder after failling on the 
merits [Ghanshyam v Ragho, A1931 P 64]. Objection as to multifariousness if raised 
after a long period is fatal {Ranjit v Murari. A1958 C 710]. Objection not taken at the 
earliest opportunity is deemed to be waived v Marimuthu, A1928 M 764; 

Huzuri V Ghulam, AI928 L 289: Nathubhai v Narayana. 51 B 800]. An objection as to 
misjoinder of causes of action taken in the written statement, but not pressed, cannot be 
allowed to defeat the suit at a later stage [Ulfat v Zubaida, A1955 A 361]. So also 
objection not taken in the court of first instance [Midnapore Z Co V Mitys. 33 CLJ 317; 
Hari v D J, 11 CLJ 513]. It cannot be taken in appeal or second appeal {Dhondiba 
Rom. 5 B 554: Girish v Kunja, 26 IC 781; Bhup v /(myih, 2 PLR 1911; Ghanshyam 
Ragho, A1931 P 64]. 


< < 




ORDER III 

4 

Recognized Agents and Pleaders. 

1. Appearances, etc may be in person, by recognized agent or by pleader. 
—Any appearance, application or act in or to any Court, required or authorized 
by law to be made or done by a party in such Court, may, except where otherwise 
expressly provided by any law for the time being in force, be made or done 
by the party in person, or by his recognized agent, or by a pleader [appearing, 
applying or acting, as the case may be], on his behalf : 

Provided that any such appearance shall, if the Court so directs, be made 
by the party in person. 

Scope and Application. The words “appearing, applying or acting as the case may 
be” were substituted for the words “duly appointed to act” by s2 C P Code (Am) Act 22 
of 1926. The omission of these words by the Act of 1926 does not make an oral authority 
to a pleader sufficient [Chandra v Rajani, 39 CWN 534]. Appointment of pleader (Or 3 
r 4). “Appearing”, “acting” and “pleading” [Kali v Nobin, 6 C 585; In re Ishiir, 24 
WR 233; Satyanarayana v V\enkata, AI957 AP 172 FB; Kanhaiya v Panchayati, A1949 
A 367 FB]. As to what is “appearance” see notes to Or 9 r 9. The word “practise” as 
applied to an Advocate includes both acting and pleading [Aswini v Arabinda, A1952 
SC 369]. Or 3 does not deal with the rights of parties who appear in person in court, 
and it cannot be disputed that a party in person has the right of audience in court 
[Aswin V National &c, AI955 B 262]. 

“Appearing, Acting or Applying”. It is the clear intendment of Or 3, r 1 that an 
appearance, application or act cannot be made or done by any person other than the 
party himself or by his recognised agent or by a pleader [Satyanarayana v Venkata, 
supl. “Appearance, application or act in or to any court” does not include pleading. 
The right of audience in court, the right to address the court, the right to examine and 
cross-examine witnesses, are all parts of pleading with which Or 3 does not deal at 
all [Aswin v National &c, A1955 B 262]. To act for a client is to take on his behalf 
in the court or in the offices the necessary steps in order that his case may be properly 
laid before the court [Kali v Nobin, supra; Sawarmal v Knnjilal, A1939 R I]. The 
word ‘act’ would not include the act of pleading [Anglo-French dec v Tinaikar, A1959 
B 21]. Recognised agent (Or 3 r 2). Presentation of pauper petition and appeal (Or 33 
r 3; Or 44 r 1). 

Or 3 r 1 contains a general provision and is as much applicable to presentation of 
suits as to that of appeals and applications for execution. Or 41 r 1 is a combination of 
the provisions of s 26 and Or 3 r 1 [All India <&c v Jangi, A194I O 169]. A corporation, 
such as, a bank may bring a suit under r 1 by its agent or mukhtar. Or 29 r 1 is only permis¬ 
sive and does not prevent taking advantage of Or 3 r 1 and Or 6 r 14 [Kottoyam Bank v 
Ahammed, A1957 K 164; S v Karan &c^ A1960 J & K 47]. The existence of a power is 
essential when a plaint is presented by a pleader, but it need not necessarily be filed ea 
instanti [Perla v Grandhi, A1950 M 119]. Pleader having authority can file plaint or 
execution petition without vakalainama and it can be cured by its subsequent filing 
[Machireddi V Proddatur, A1951 M 340; Kanhaiya V Panchayati, sup; see Wall Md v 
Ishaq, 59 A 57]. A counsel duly appointed by vakalatnama executed by client has 
necessary legal sanction to move an application without having it signed by his client 
[Nishi V Durga, A1970 Tri 82 (Abdul Aziz v Punjab National Bank, A1929 L 96; Jwala 
V Bhrigunath, A1944 A 238 rel on)]. 

Persons deputed to receive plaints &c are not ‘courts’ and they may be filed by any 
person without written authority [Barkat v Feroz, A1944 L 131]. A general power of 
attorney granted by the next friend of a minor does not empower the agent to file suit and 
take proceedings on behalf of a minor [Chitnilal v Kanmal, A1944 B 201]. 

“Except where Otherwise Expressly Provided”. These words refer to laws other 
than the Code [Majumdar v Suraj, A1941 N 205]. In a case, however, it has been held 
that the provisions of Or 3 r 1 are of general application while the provisions in Or 33 r 3 
and Or 44 r I of the Code constitute the exceptions within the meaning of the above 
expression [Satyanarayana v Venkata, AI957 AP 172 FB]. 

Appearance in Person. Unless expressly directed a person is not bound to attend 
in person even in the original much less in the appellate court [Pandu v Hira, A1936 
N 85]. 

Proviso. It should be read with Or 5 r 3. Power of court to direct any party to 
appear in person [Ayya v Thenammal, 55 IC 945]. Consequence of non-appearance (Or 
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9 r 12) Court has power to dismiss suit on plaintiff’s failure to comply with order for 
appearance v Dnarka. 4 PU I52J. A barrister or pleader appearing as a l.Ugant 
ought not to address the court from the advocates table or in robes [/« re West &c. 

9 A ISOJ. 

2. Recognized agents.— recognized agents of parties by whom such 

appearances, applications and acts may be made or done are— 

(a) persons holding powers-of-attorney. authorizing them to make and do 
such appearances, applications and acts on behalf of such parties; [G-MpJ 

(b) persons carrying on trade or business for and in the n^es of parti^ 
not resident within the local limits of the jurisdiction of the Court within which 
limits the appearance, application or act is made or done, in matters connected 
with such trade or business only, where no other agent is expressly authorized 
to make and do such appearances, applications and acts. 

lU (fl) substituted in Gujarat and MP]. 


High Court Amendments. 

CiUJARAI.—(n) shall be amended to read as follows: — 

“(a) Persons holding on behalf of such parties either (i) a general power-of-attomey, 
or (h) in the case ot proceedings in the High Court of Gujarat an Advocate, and in the 
case ot proceedings in any district, an Advocate or a Pleader to whom a sanad for that 
district has been issused. holding the requisite special power-of-attomey from parties not 
resident within the local limits of the jurisdiction of the Court within ^^ich limits the 
appearance, application or act is made or done, authorising them or him to and do 

such appearances, applications and acts on behalf of such parties . in-a J. 

MADHYA PRADESH.—Same as in Gujarat with the following modifications;— 

J^or II,e words "in the High Court of Gujarat an Advocate” subsniiile in the Hi^ 
Court ot Madhya Pradesh an Advocate of that High Court and for ^ 

district, an Advocate” siihsliliile "in any district, any Advocate . [16-9-1 960J. 


Scope and Application. Recognised agent of Govt (Or 27 it 2 4); agent 

ot loreign Rulers (s 85); Recognised agent under Bengal T Act (ss 145, 187). Authonty 
under r 2 in favour ot one who is not a pleader is to be stamped as a power ot attorney 

under Art 48, Stamp Act {Parmaimiid v Sal, 33 A 487 FBJ. 

The document appointing an agent would be construed stnctly and the agent wom 

havc^lly such powers as are conferred expressly or by ImpltMUon. 

Ld duties ot an advocate are not those of an agent simpliciter. and hts authority wnnot 

be confined to specific powers in the vakalat [Chengan v Menon. A1968 K 212 

A plaint signed and verified by an agent appointed 
by a managing partner is valid [Pimishollam &c v Mainlal &c. A1961 SC 325 . 19t)J, 

1 SCR y82J. Ihc signature on the plaint not being an act in or to a court. Or 3 rr i 

and 2 have no application [All India Reporter v Ram C/i, A1961 B 292]. 

A recognised agent as such has no power to plead and 
w B N R 19 CWN 64; sec Jivan v Ram. A1936 O 261; Bashir v AI938 L 698, 

Pannalal v Deoji, A1953 MB 119]— contra; He can examine and cross-examine witnc^ 
[G-G in Council v Bhagwan, A1948 Pu 61; Govind v Chhotu A1966 Raj 170]. 
agent holding general power of attorney cannot be allowed to plead and argue I 5 ama«xna 
tt Madanlal, A1959 Raj 35]. An agent with a power of attorney to appear and conduci 
judicial proceedings has no right of audience V Balflsiitrflniflma A193 

M 937 FB; v National &c. A1955 B 262]. So also a Director on behalf of a 

company by virtue of a power of attorney [In re Eastern Ac, A1934 C 563]. 
attorney executed for doing all acts and things necessary in connection with suits giw 
implied authority to attorney to bring suits on behalf of minor represented by next fnena 
without consent of next friend [Madanlal v Bherulal, A1965 Mys 272]. 

“Carrying on business’* (see notes to s 20). Persons within d (b) are those who carry 
on business in the name of parties who permanently reside outside jurisdiction, and not 
merely stay there temporarily although for an extended period [Bengal 3 Mills v /exm/, 

46 CWN 957]. 

Bombay Am. “Persons” in the first part of r 2((i) does not exclude an attorney of 
the High Court. Under the second part an attorney can also appear under a speaal 
powcr-of-attorney. He can act both under a general and special power, but a person 
attorney can only act under a general power [performing Ac v / M P Aiw 
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APPOINTMENT OF PLEADER 


B 347]. The power must be general with regard to the subject matter, not general with 
regard to the powers conferred in respect of a subject matter {Western India &c v 
Ishwarbhai, A1959 B 386; Badri v Dist Judge, A1964 MP 264]. 


3. Service of process on recognized agent ,—{/) Processes served on the 
recognized agent of a party shall be as effectual as if the same had been served 
on the party in person, unless the Court otherwise directs. 

(2) The provisions for the service of process on a party to a suit shall apply 
to the service of process on his recognized agent. 

Notes. Where legal proceedings are conducted through a mukhtear, the agency 
extends to receiving notices on behalf of his principal {Rampal v Balbhaddar, 6 CWN 
849 PC]. Person holding special power of attorney from General Manager of Railways 
under s 145 Railways Act, is the authorised agent for service {Union v Abdul Razak, 
A1956 P 511]. A person holding a power of attorney is at liberty to refuse to accept 
service of summons [/n re Luchmee, 8 C 317]. He is not entitled to notice if his principal 
has appointed an advocate {Thayarammal v Kuppuswamy, A1937 M 937 FB]. 


4. Appointment of pleader, —(7) No pleader shall act for any person in 
any Court, unless he has been appointed for the purpose by such person by a 
document in writing signed [ap, m] by such person or by his recognized agent 
or by some other person duly authorised by or under a power-of-attorney to 

make such appointment. 

(2) Every such appointment [k] shall be filed in Court and shall be deemed 
to be in force until determined with the leave of the Court by a writing signed 
[ap, m] by the client or the pleader, as the case may be, and filed in Court, 
or until the client or the pleader dies, or untU all proceedings in the suit are 
ended so far as regards the client. 

(i) For the purposes of sub-rule (2) an application for review of judgment, 
an application under section 144 or section 152 [k] of this Code, any appeal 
from any decree or order in the suit [g, raj] and any application or act for 
the purpose of obtaining copies of documents or return of documents produc^ 
or filed in the suit or of obtaining refund of monies paid into, the Court in 
connection with the suit shall be deemed to be proceedings in the suit. [b,d,hp* 


MP,PUJ 

(4) The High Court may, by general order, direct that, where the person 
by whom a pleader is appointed is unable to write his name, his mark upon 
the document appoining the pleader shall be attested by such person and in 
such manner as may be specified by the order [my, or, p] 

(5) No pleader who has been engaged for the purpose of pleading only shall 
plead on behalf of any party, unless he has filed in Court a memorandum of 

appearance signed by himself and stating— 

(a) the names of the parties to the suit, 

(b) the name of the party for whom he appears and 

(c) the name of the person by whom he is authonsed to appear: 

Provided that nothing in this sub-rule shall apply to any pleader engag^ 

fo plead on behalf of any party by any other pleader who has been duly appointed 

to act in Court on behalf of such party [ap, k, M, raj] 


[Sub-rules (/) & (2) amended and sub-rule (6) added in AP 5^? 

substituted in Bom, Delhi, HP, MP & Punjab; Sub-rule (3) amended 
substituted in Mysore, Orissa & Pat; Sub-rules (2) & (i) amended sub-mle omitted 
and sub-rule (6J added in Ker; Sub-rule (5) amended and Sub-rule (6) added in RajJ. 


High Court Amendments. 

ANDHRA PRADESH.—Same as in Madras. 

BOMBAY.—(1-11-66). Substitute the following for sub-rule (3):— 

“(J) For the purposes of sub-rule (2) an application for review of judgment, an 

application under section 144 or section 152 of this Code, any appeal “PP‘“I 

tion from any decree or order in the suit, any application relating to such appeal or 

revision application under Rule 9 or Rule 13 of Order IX of this Code application 

under Rule 4 of Order XXXVIII of this Code and any application or P“^P°*® 

of obtaining copies of documents or return of documents produced or filed in the suit Of 
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in any of the proceedings mentioned hereinbefore or any application for obtaining refund 
of monies paid into the court in connection with the suit or any of the proceedings 
mentioned hereinbefore shall be deemed to be proceedings in the suit.*’ 

DELHI.—Same as in Punjab. 

HIMACHAL PRADESH.—Same as in Punjab. 

GUJARAT.—7/1 sub-rule (i) between the words “order in the suit” and “any applica¬ 
tion or act ” insert the words “or any application relating to such appeal”. [17-8-1961]. 

KERALA (Notn No BI-3312/58 of 7-4-1959).—(/) in sub-rule (2), after the words 
“Every such appointment” insert “when accepted by the pleader in writing”; 

(h) in sub-rule (3) after the words “or section 152” ininert “or applications under 

Order IX rule 9 or 13”; 

(iiO omit sub-rule (5); 

(iV) insert the following as sub-rule (6). 

**(6) No pleader appearing on behalf of the Government or on behalf of any public 
servant sued in his official capacity shall be required to present any document empowering 
him to act, but such pleader shall file a memorandum of appearance signed by himself 
and stating: — 

(а) the names of the parties to the suit. 

(б) the name of the party for whom he appears, and 

(c) the name of the person by whom he is authorised to appear”. 

MADHYA PRADESH.—Same as in Punjab with the following modifications: — 

(i) in item (i), for the words “under sections 22, 24 or 25” read “under ss 23, 24 or 25 ; 

(//) in item (ii), omit “rule 4”; 

(m) item (;c) in Punjab is item (v) in MP; ' 

((V) in item (vi/i), which is item (u) in MP omit “or section 154”; 

(v) omit item (/jc); 

(W) in item {xiii) of Punjab, which is item (jrii) in MP, for the words “any application 
tor directing or proceeding for prosecution” read “any application or proceeding for 
sanctioning prosecution”. [18-10-1968]. 

MADRAS.—(fl) In sub-rules (/) arid (2) for the words “in writing signed” substitute 
“a document subscribed with his signature in his own hand”. 

{b) Insert the following as sub-rule (6): — 

“(6) No Government or other pleader appearing on behalf of the [Government] 
or on behalf ot any public servant sued in his official capacity shall be required to 
present any document empowering him to act, but such pleader shall file a memo¬ 
randum ot appearance signed by himself and stating the particulars mentioned in 
sub-rule (5)”. 

MYSORE (30-3-67). Substitute the following for sub-rule (4):— ^ 

*\4){1) No pleader shall act for any person in any Court, unless he has been appointed 
for the purpose by such person by a document subscribed with his signature in his own 
hand by such person or by his recognised agent or by some other person duly authored 
by or under a power-of-attorney to make such appointment and the appointment has 
been accepted in writing by the pleader. 

(2) Every such appointment shall be filed into Court. Except as otherwise provided 
in this rule, no such appointment shall be deemed to have been terminated ^til its 
determination with the leave of the Court by a document subscribed with his signa^rc 
in his own hand by the client or his recognised or authorised agent or by the pleader, 
as the case may be. and filed into Court; or until the client or the pleader dies, or until 
all proceedings in the suit are ended so far as regards the client. 

(3) For the purpose of sub-rule (2), proceedings in the suit shall mean all interlocutory 
and miscellaneous proceedings connected with the suit or any decree or order passed 
therein taken in the Court in which the suit has been instituted or by which the suit 
has been disposed of. and shall include applications for review of judgment, applications 
for amendment or correction of the decree, application for execution of the decree or 
any order in the suit or for restitution under Section 144 of the Code or otherwis^ 
applidations for leave to appeal against any decree or order passed in the suit, and 
applications or acts for the purpose of obtaining copies of documents or copi^ of 
judgments, decrees or orders, or for the return of documents produced or filed in the 
suit or for obtaining payment or refunds of monies paid into Court in connection with 
the suit or any decree or order therein. 

(4) («) In the case of applications for execution of a decree, applications for review 
of judgment and application for leave to appeal, a pleader whose appointment continues 
in force by virtue of sub-rule (2) of this rule and who has been served with the notice in 
any such application shall be at liberty to intimate to the Court in writing in the form 
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of a memorandum filed into Court at or before the first hearing of any such application 
or appeal that he has not received instructions from his client and to retire from the 

case. , 

{b) Where, however, the pleader does not so report the absence of instructions to 

the Court but proposes to continue to act on the strength of the original appointment, 

he shall file into Court at or before the first hearing of such matter a formal memorandum 

stating that he will continue to appear and act for his client in the said application or 

appeal, as the case may be. . , x • 

(c) It a pleader files the memorandum referred to in clause (a) or omits to file the 

memorandum referred to in clause {b) within the time prescribed therefor, the Court 

shall proceed as provided in sub-rule (2) of Rule 5 of this Order. 

(5) The High Court may by rule or general order direct that where the person by 

whom a pleader is appointed is unable to write his name, his mark upon the document 
appointing the pleader shall be attached by such person and in such manner as may 
be specified in the rule or order. 

(6) No pleader who has been engaged for the purpose of pleading only shall plead 

on behalf of any party unless he has filed into Court a memorandum of appearance 

signed by himself and stating {a) the names of the parties to the suit, (b) name of the 

party tor whom he appears, and (c) the name of the person by whom he is authorised 

% 

to appear: , , j ^ i a 

Provided that nothing in this sub-rule shall apply to any pleader engaged to plead 

on behalf of any party by any other pleader who has himself been duly appointed to 

act in Court on behalf of such party. . , c * 1 . 

(7) No Government Pleader or other pleader appearing on behalf of the Government 

or on behalf of any public servant sued in his official capacity shall be required to present 
any document empowering him to*'act, but such pleader shall file into Court a memorandum 
of appearance signed by him and stating the particulars merttioned in sub-rule (6) . 

ORISSA.—Same as in Patna. 

PATNA—Substiiitte the following for sub-rule {4):— ^ , j i 

“('^) Notwithstanding anything contained in Or III, rule 4(i) of the First Schedule 

of the Code of Civil Procedure, 1908, no advocate shall be entitled to make or do ariy 
appearance, application or act for any person unless he presents an appointment in 
writing, duly signed by such person or his recognised agent or by some other agent 

duly authorised by power of attorney to act in his behalf; or unless he is instructed 

by an attorney or pleader duly authorised to act on behalf of such person . 

PUNJAB:— For sub-rule (3) of Rule 4, substitute the following: 


“(i) For the purpose of sub-rule (2);— 

(0 an application or a proceeding for transfer under Ss 22, 24 or 25 of this Code, 
(iO an application under Rule 4 or Rule 9 or Rule 13 of Order IX of this Code, (liO an 
application under Rule 4 of Order XXXVII of this Code, (iv) an application for review 
of judgment, (v) a reference arising from or out of the suit, (vi) an application for amend¬ 
ment ot the decree or order or the record in the suit or an appeal, reference or revision 
arising from or out of the suit, iyii) an application for the execution of any decree or 
order in the suit (vi/i) an application for restitution under Section 144 or Section 151 of 
this Code, (i-r) an application under Section 151 of this Code, (j:) an application under 
Section 152 of this Code, {xi) any appeal (including an appeal under the Letters Patent 
of the High Court) or revision application from any decree or order in the suit or an 
appeal arising from or out of the suit, (xiO any application relating to or incidental to or 

arising from or out of such appeal or revision or a reference arising from or out of 

the suit (including an application for leave to appeal under the Letters Patent of thb 
High Court or leave to appeal to the Supreme Court), (xi‘/0 any application for 
directing or proceeding for prosecution under Chapter X50CV of the Code of Cnminal 
Procedure, 1898, relating to the suit or any of the proceedings inentioned hereinbefore or 
an appeal or revision arising from and out of any order passed m such application or 
proceeding, (;c/v) any application or act for the purposes of obtaining copies of documents 
or the return of documents produced or filed in the suit or in any of the proceedings 
mentioned hereinbefore, (xv) any application for the withdrawa or for obtaining the 
refund or payment or out of the monies paid or deposited into the Court connecfion 
with the suit or any of the proceedings mentioned hereinbefore (including withdrawal, 
refund or payment of or out of the monies deposited as security for costs or covenng 
the costs of the preparation and printing of the Transcript Record of the appeal to the 
Supreme Court) (;cv0 any application for expunging any remarks or observations on the 

feTord of or made in the'judgment in the suit or any appeal, --ev.smn re erence or review 

arising from or out of the suit, (jcvii) any application for certificate in regard to the 
substitution of heirs in appeal to the Supreme Court ansing from the suit, and (xv,u) any 
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application under Rule 15 of Order XLV of the Code, shall be deemed to be proceedings 
in the suit: 

Provided that, where the venue of the suit or the proceedings shifts from one Court 
(subordinate or otherwise) to another, situate at a different station, the pleader filing 
the appointment referred to in sub-rule (2) in the former Court shall not be bound to 
appear, act or plead in the latter Court, unless he files or he has already filed a memorandum 
signed by him that he has instructions from his client to appear, act and plead in that 
Court.” [13-9-1968]. 

RAJASTHAN (Notn No 33/SRO of 21-7-1954). 

{a) Sub-rule (J) amended as in Gujarat. 

(Z>) Insert the following as sub-rule (6): — 

“(<5) No Government pleader within the meaning of Order XXVII Rule 8-B shall be 
required to present any document empowering him to act, but such pleader shall file a 
memorandum of appearance signed by himself and stating the particulars mentioned in 
sub-rule (5)”. 

Changes. This rule was substituted for the old rule 4 in the Code of 1908 by 
s2, C P Code (.2nd Am) Act 22 of 1926. Sub-rules (/) and (2) correspond with old sub- 
rules (/) and (2) with some ommissions. In sub-rule (2) the words ‘when accepted by a 
pleader’ which appeared after the words ‘every such appointment* were omitted in 1926. 
Old sub-rule (i) has been omitted. Sub-rules (i) to (5) are new. The new rule makes 
a distinction between a pleader—(i) appointed by a party to act in court [sub-rule (/)]; 
(ii) engaged by a party for pleading only [sub-rule (5)]; and (iii) engaged to plead by a 
pleader duly appointed by a party to act [Proviso to sub-rule (5)]. In case (i) the 
appointment must be by a document in writing called Vakalatnama and filed in court 
In case (li) the pleader engaged for pleading only, shall file a memorandum containing 
the particulars required by sub-rule (5). In case {Hi) this memorandum is not necessary. 

In Patna sub-rule (4) has been substituted {ante) and a new rule 5-B has been added 
(see post). 

Where co-plaintiffs and co-defendants (putting in a common written statement) are 

represented by different advocates, the court has power under Or I rr 11 and 12 to direct 

any of the advocates to be in charge of the case all the plaintiffs or defendants, as the 
case may be [see Venkatrao &c v NarayanlaU A1961 B 94 noted under Or 1 r U]. 

Sub-rule (1). Sub-rules (/) and (5) make a distinction between ‘act’ and 'pleading* 
as in the former case power-of-attorney is necessary whereas only a memorandum of 

appearance is necessary in the latter case [Saraswati v Tulsi, A1971 D 110]. A pleader 

who puts in an application “acts”. “To apply” is to do something more than “to appear^ 
or “to plead” [Bashir v Minck, A1938 L 698]. ‘To act” is to take in court or in the 
offices of the court the necessary steps in the course of the litigation. The ministerial 
acts may be delegated by a pleader, i?g act of handing over papers to the court may be 
made by a clerk or another pleader [Sawarmal v Kunjilal, A1939 R 1]. 

To plead means to argue in support of a cause or in other words address the court. 

■ Examining and cross-examining witnesses are ‘acting* and not ‘pleading* [Govind V CAAoff. 

AI966 Raj 170; G-G In Council v Bhagwan, A1948 EP 61 — contoa: right to examine 
(and cross-examine witnesses is part of pleading [.4s>vi/i V National Rayon <ftc. A1955 
B 262; Saraswati v Tulsi, A1971 D 110; Pannalal v DeojH A1955 MB 109]. 

Under s2(/5) “pleader” includes “advocate” and therefore an advocate “acts” when 
:he files a memo of appeal or any other document in a case other than a memo of 
appearance under sub-rule (5) and in all such cases a power of attorney is necessary 
lln re Advocate, A1926 R 215]. An advocate on the original side is not exempted 
■from filing a vakalatnama authorising to act in a niofussil court [Hirabai V Bhagiraih, 
Al Bom LR 808]. A Supreme Court Advocate is entitled as of right to act and plead 
in all the High Courts including the original side [/isiWni v Arabinda, A1952 SC 369]. 
;A pleader cannot delegate his authority to another pleader [Shiv v Khetu, 20 B 293]. 
When the name of pleader is not filled up in the vakalatnama his endorsement of accept* 
ance on its back docs not make the appointment valid [C/ih/a v Jafo, A1931 A 767]. 
-Advocate’s failure to sign vakalatnama before filing in court is not fatal [HoH 
Kjshan v 'Ulak, A1972 J & K \9\ Abdul Rauf v Nani, A1955 N 276]. Presentation 
of an application by a pleader having no authority is an irregularity which can be cured 
at a subsequent stage v Venkata, A1957 AP 172]. Vakalatnama was 

in favour of Govt Pleader but memo of appeal and vakalatnama was signed by asst Govt 
Pleader working in same office—though technically irregular no party could suffer 
^r the mistake of the office of the Registrar in not noticing the irregularity and 
High Court was right m allowing the Govt Pleader to sign the vakalatnama and appeal 
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lYagnapurushdasji v Miildas, A1966 SC 1119J. Forged signature in vakalatnania makes 
the appeal incompetent [Abdul v Lai, 65 CLJ 418J. Absence of signature of decree- 
holder in a vakalatnama is a curable irregularity [Govind v Deoraj, A1958 Raj 128]. 
A post card authorising a pleader to file appeal stitched to a blank paper affixed with 
requisite court-fee is a valid power iJhammen v Parmanand, A1951 A 451]. 

Counsel is not a mere agent of the client. He has a tripartite relationship, one with 
the public, another with the court and the third with his client [Chengan V Menon, 
Aiy68 K 213 FBJ. Legal practitioners are not merely agents of parties pleading a 
particular case, but are officers of court, expected to assist in the administration of justice 
[Adv-Genl v Amanulla, A1967 M 162]. The extreme impropriety on the part of a 
pleader to withhold from the Judge of any authority which might throw light upon the 
matter in debate, could not be made too plain \_Edapally v Chacko, A1959 K 83 contra: 
Hirabai v Bhagirathi, A1946 B 174], 

The proviso to rule 23 of Appellate Side Rules in Madras is intra vires Un re a 
Vakalath, A1928 M 472]. “Pleader” includes an advocate on the original side [Ambedas 
V Vadilal, A1940 B 272], Advocates who can appear without vakalatnama have implied 
and inherent authority to compromise a suit although such authority can be counter¬ 
manded by express directions of client. In the case of those who derive authority from 
vakalatnama, different considerations may well arise [Sourendra v Tarubala, 51 lA 133: 
A1930 PC 158: 34 CWN 453; Bachni v Kartar, A1963 Pu 376; see Sourendra v Heramba, 
A1923 PC 98; Bhutnath v Ramlal, 6 CWN 82]. In the case of lawyers appearing with 
vakalatnama, their power to compromise depends on its terms [Sital v Sureiidra, 
A1950 P 253], Authority to compromise should be expressly given in vakalatnama. It 
cannot be implied [Ramappayya v Subbamma, A1949 M 98; Ramaswami v J J Talkies, 
A1955 M 586; Sital v Surendra, A1950 P 253], Even when there is no express authorisa¬ 
tion, under the inherent authority impliedly given, a pleader has power to enter into a 
compromise for his client. But proudence requires that a special vakalat should bo 
filed [Govindammal v Marimuthu, A1959 M 7; see Surendra v Laxman, A1960 B 20]. 

Even though the vakalat does not expressly authorise a counsel to compromise the 
suit or confess judgment the counsel has an implied authority to compromise the action 
or confess judgment where there was no express prohibition in doing so [Chengan v 
Menon, A1968 K 213 FB—per majority {Sourendra v Tarubala, sup; Sheonandan v 
Hakiml 62 lA 196: AI935 PC 119; Jiwibai v Ramkuwar, A1947 N 17 rel on)]. When 
advocates having authority to settle a litigation, settle it, the court will not allow a party 
to go back upon what has been agreed [Laxmidas v Savitabai, A1956 B 54]. 

The principal has the right to have his counsel to conduct his litigation, notwithstanding 
the fact that the agency in question is irrevocable or not and hence he can revoke a 
vakalat given by the agent in favour of advocate [Mutharasu v Mayandi, A1968 M 333]. 


Reference to Arbitration. Counsel has implied power to agree to a reference to 
arbitration and also a solicitor on the record [Smith v Tromp, 1849, 7 CB 757], Counsel 
whether barristers advocates or pleaders, have inherent powers to compromise claims 
and also to refer ’ disputes to arbitration, without the authority or consent of the client, 
unless their cowers have been expressly countermanded, and this, whether the law requires 
rwritten amS to “act” or “plead” or not [limbai v Ramkumar. A1947 N 17 FB 

(cases discussed)]. 

■ Sub-rules (2), (3)- As the words ‘when accepted by a pleader’ which occurred after 
the words ‘every such appointment’ in sub-rule (2) were omitted in 1926, it is not at all 
necessarv for a ©leader to sign the vakalatnama in token of acceptance and vakalatnama 

fUed wtoout sigLure is not invalid lAbdul Rauf v Nani Bai, A1955 N 276] When 

once anoointed a pleader’s employment cannot be termmated except by a writing as 
pr^cribed Tn the rSe [/n re Two Pleaders, 2 PU 259; Sant v Rattan. A1946 266], 

Statement of pleader that he has no instructions does not amount to withdrawal or 

cancellation of vakalatnama. It must be done by someAing m writi^ 

Snihnmma A1952 M 819— CONTRA; Krishna V Raghimathan, A1951 M 686]. When 
reporting ‘no instructions’ pleader must clearly specify the reason for not proceeding with 
thrcasf \Sundara v Kothandarama. A1958 M 122]. Counsel cannot withdraw or a 
mrtv cannot terminate his service without court’s leave. Simply because fee was not 
■pLTorthat another laivyer was engaged cannot be held that the Advocates engagement 
came to*an end or thathe was discharged. Until he was discharged he was not entitled 
to retain the papers delivered to him for production in the case [Lalchand v Pyare, 
A1971 MP 2451 The Court can under this rule or under its inherent power determine 

nf Counscl eg whcu he is a material witness for one of the parties [A I R 
'v^Mnohe A1950 N I’lO]. Leave terminating appointment can be granted subject to 
paymS oft^ [//Tr. Ln ^ A1951 N 27S; Mohanlal v Probodh, 54 CWN 733] 

B^when appointment is terminated by the Counsel himself, no order can be made for 
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payment of fees after retirement Un £Xnl 

bS™ When "advocate eTevated to ZcH gives an appearance slip to 

that It was vaiia a aiq<« p ^911 It would seem that a party has no right to be 

of the tact exnected to be spoken and bearing it may have on any material issue [S R 

A1938 N 272; U Oak V Ma Khin, A1941 R 314, ^ ^ J ^J 95 g ^ 

P„„„W , «.«— AI957 Rji f» uriid. » 
652; tavoorayit v Kunhmon, 1955, 2 MU iz^J, or lui « vv Iq passed 

parte decree [Jwala \ Bhrigu, ^ 

on a pleader’s report of no instruct o j _ q- q ^13 [Krishna V Ranganath, 

vakalatnama is necessary for an application „nnear to make and receive payments 
A1951 M 686 ]. Vakalatnama given m the authority is necessary 

continues even for purpose of execution proceedings and necessarv for an 

[VMrao V RamLhan, A1961 B 258]. Fresh vakalatnama 

Sication for final decree Unmol v Hari. 52 A 910 ; Snrprnknsl. v B<,p^53 A 283J 
Revision in the High Court is a separate proceeding and a fresh power nas i 

filed [Moolchand v Ram. A1961 MP 323]. j ^y“successor in office [State 

fresh vakalatnama or memo of appearance should be filed by 

V Rajaram, A1960 A 588]. 

Sub-rule (5). Or 3 r 4(5) being subject to 'mT 

an Advocate cannot plead in second appeal mere y V ^ person or by 

filing a vakalatnama unless there has been an ^P^ , CWN 1100] If a pleader 

a pleader appointed to act for him [Ratkitmar v Janab. 35 CWN IIUUJ. t 

appointed by a party orally authorises another. P'c“dcr p.R'^372- Sakrappa v Shidra- 
can only ••plead" but not "act” LG/.ati.ram ''/“"hai'i. 46 PLR sides 

mappa. A1960 Mys 217]. A joint memorandum signed bV J y Ramaima, A1957 
binds the parties as well though they have not signed IBamorami v 

M 95]. 

Admission of Pleader. A party is bound by the admission of his vakeel where the 
admission is one of fact [Kower v Sreenatlu 9 WR 4851. On questions of admissions 
of pleader or Counsel in the course of trial arc binding on parties even though not 
present when made [Rajunder v Bijai. 2 MIA 253] provided ‘h® 

during the progress of litigation and not in mere conversation [Mor):a/K/a v Karoda. 

26 P 717: A1949 P 197]; but admission made without due deliberation can be withdrawn 
[Remjibhai v Damn, A1951 N 161]. A verbal admission by a pleader must be taken 

as a whole and must not be unduly pressed [Natha v Jodha, 6 ^ 

admission on points ot law are not binding [Societc v Girdhari, A1940 PC 90; oeni 

Dudnath, 27 C 156; Indcr V Parasram. 65 PLR 792; Hukam V Bmiwnn. A1965 A 552; 

5’/iiv mngfi V S, A1969 A 14; Punjahi v A1929 B 89; Secy of S w 

AI919 C 972J. A concession made by the counsel appearing in one case cannot be ac 

upon by the court in disposing of a different case in the same manner though same ques on 

is involved in both the cases [Union v Dhareshwor, A1971 SC 
made by Advocate General at the hearing in High Court does not oblige the ^ a 
frame separate rules in respect of each individual religious institution [Comwir v Kn in » 
A1970 SC 1115]. A admission by counsel in the course of proceeding can 1 ^ withdra^ 
unless it has given rise to an estoppel or if the other party has not acted to his preju i 

on the faith of it rv4/)f//// Ilamccd v CIT, A1967 AP 211]. ^ j » of 

An advocate’s general powers in the conduct of a suit include the abandonment 
an issue which in his discretion he thinks inadvisable to press [Fe/iAca/rt V Bhasyaka u» 
29 lA 76: 6 CWN 641: 25 M 367]. 

5. Service of process on pleader, —Any process served on the pleader of 
any party fn, g, mp, raj] or left at the office or ordinary residence of such 
and whether the same is for the personal appearance of the party or not, shall 
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be presumed to be duly communicated and made known to the party whom the 
pleader represents, and, unless the Court otherwise directs, shall be as effectual 
tor ail purposes as if the same had been given to or served on the party in 
person. Lap,m,myJ 

[Rule amended in Bom, Guj, MP & Raj; Expln added in AP & Mad; Expln and 
sub-rule (2) added in Mysore; Rule 5-B added in Orissa & Pat]. 


Hii;h Court Amendments. 

ANDHRA PRADESH.—Same as in Madras, 

BOMBAY .—For the words “on the pleader of any party” substituU'* “ on a pleader 
who has been appointed to act for any party” (15-7-1954). 

GUJARAT.—Same as in Bombay, 

MADHYA PRADESH.—Same as in Bombay [29-6-1943], 

MADRAS.—^At the end insert: — '‘Explanation .—Service on a pleader who does not 
act for his client shall not raise the presumption under this rule.” [ROC No 1810 of 
1926 d/- 20-12-1927]. 

MYSORE (30-3-67). Renumber rule 5 as sub-rule (/) and the following Explanation 
and sub-rule (2): — 

“Explanation—Service on a pleader engaged only to plead and who does not act 
lor his client shall not raise the presumption under this rule. 

(2) A pleader appointed to act shall be bound to receive notice on behalf of his client 
in all proceedings in the suit as defined in sub-rule (i) of Rule 4. Where, however, such 
pleader having been served with notice reports to Court absence of instructions from his 
client under sub-rule (4) of Rule 4, the Court shall direct that notice shall be issued and 
served personally on the party in the manner prescribed for service of summons on a 
defendant under Order V of this Code.” 

RAJASTHAN (Notn No 33/SRO of 21-7-1954).—Same as in Bombay. 

ORISSA .—Add new rule 5-B as in Patna. 

PATNA .—Add the following new rule 5-B: — 

“5B. Nothwithstanding anything contained in Order III, sub-rules (2) and (J) of 
rule 4 of the First Schedule of the Code of Civil Procedure, 1908 no pleader shall act 
for any person in the High Court, unless he has been appointed for the purpose in the 
manner prescribed by sub-rule (/) and the appointment has been filed in the High Court.” 


Service of Process on Pleader. Service of orders or notices (Or 48 r 2). Oral 
intimation of tiling award to pleader of party is service of notice [Nilkantha v Kashinath, 
A1962 SC 666: 1962, 2 SCR 551]. The validity of an award does not depend upon notice 
given to the parties [Ram Bharosey v Pearey, A1959 A 265]. A notice of hearing served 
on a pleader was not communicated to his client. In the special circumstances the 
presumption of good service was rebutted [Sandys v Upendra, 13 CWN 142]. The 
initialling of order-sheet by pleader amounts to waiver of any other formal notice [Bhola 
V Bata. A1927 P 135]. 

Service of notice on defendant’s pleader under Or 9 r 9(2) when a suit is dismissed 
for default is valid [Jyoti v P N Bank. A1963 A 374]. Notice of appeal served on a 
pleader who held a special power-of-attomey from General Manager to represent, act 

and plead is valid [Union v Abdul Razak^ AI956 P 511]. 

The special provisions of Or 41-A (Mad) prevails over this rule and govern the 
procedure relating to service in appeals [Venkata v Ramabhaddi, A1942 M 403], 

6. Agent to accept service. —(7) Beside the recognized agents described in 
rule 2 any person residing within the jurisdiction of the Court may be appointed 
an agent to accept service of process. 

Appointment to be in writing and to be filed in Court (2).—Such appoint¬ 
ment may be special or general and shall be made by an instrument in writing 
signed by the principal, and such instrument or, if the appointment is general, 
a certified copy thereof shall be filed in Court, [b, g] . 

[Sub-rule (J) added in Bom & Gujarat]. 
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High Court Amendment. 

BOMBAY .—Add the following as sub-rule (5):— . 

"Court may order appointment of agent for service within its pirisdiction. 

“S The Court may at any stage of a suit order any party 
a recognised agent residing within the jurisdiction of the Court to appoint 
time an agent within the jurisdiction of the Court to accept service of process on his 

behalf.’’ [15-7-1954]. 

GUJARAT.—Same as in Bombay. 

Notes. Under the rule a husband cannot be regarded as agent of ^ife unleK such 

.ppo”i. irmad. 1,, -n ip '•r''™ 

Agent to accept service [Papamma v Rev Divl Officer, A1918 M 


ORDER IV 

Institution of Sails. 


1 Suit to be commenced by plaint.—{!) Every suit shall be 
presenting i plaint to the Court or such officer as it appoints in this behalf. 

LA,B.MP,RAJj. _ , ^ , 

LSub-rule (/) substituted in All, Bom, MP & Raj; New sub-rule (2) added and original 

sub-rule (2) renumbered as sub-rule (i) in A1I» Bom & MPJ. 


High Court Amendments. 

ALLAHABAD (Notn No 4084/35(a)-3(7) of 24-7-26),-{a) For rule 1(7) substitute the 

following.— ^ instituted by presenting to the coi^ 

it appoints in this behalf a plaint, together with a true copy for '>'=rv«:e with the 

upon each defendant, unless the court for good cause shown allows Ume for filing 

such co^cs. chargeable for such service shall be paid in the ^“ed'for^ 

the plaint is filed and in the case of all other proceedings when the process is apphed for. 

(A) Re-number the present sub-rule (2) as sub-rule (3). 

BOMBAY (1-11-66). (/) Renumber sub-rule (/) as sub-rule (/X«)» 

following as sub-rule {l){b ):— p Mriih 

“(/)(^) Ihe plaintitt shall file as many true copies on plain paper of ™ I"*”'' 

annexures as there are defendants for service with the summons upon each def^di^t. 

Such copies shall be filed along with the plaint, unless the Court, for good reason shown, 

allows lime for filing such copies.” , .u tn mt 

Hi) Add the following as sub-rule (2) and renumber the present sub-rule {2} M 

“(2) The court-fee chargeable for such service shall be paid when the plaint is filed* 

MADHYA PRADESH.—(a) Suhstitule the following for rule !(/);— m ' » 

”1. (/) Every suit shall be instituted by presenting to the Court or such.omccr w 

it appoints in this behalf a plaint, together with as many true copies on plmn pa^r m 
the plaint as there are defendants, for service with the summons upon each detenoa i. 
unless the Court, tor good cause shown, allows time for filing such copies. 

(b) Add the following as sub-rule (2) to rule 1 and renumber the present sub-ruie 

(2) as sub-rule (i):— . . . cniK 

”(2) The Court fee chargeable for such service shall be paid m the wse Ot suik 

when the plaint is filed, and in the case of all other proceedings when the process 
applied for.” [29-6-43]. 

RAJASTHAN.—(Notn No 33/SRO of 21-7-1954).—Siifislifufe rule 1(7) as in Madhya 
Pradesh. 
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Scope and Application. CSee s26). Even though the dictionary meaning of “plaint” 
is very wide, it has in legal phraseology come to acquire a more limited meaning and 
that is a statement in writing of the cause of action in a suit. Every proceeding in a.- 
court is not commenced by a plaint [State Trading &.c v Ironside Ld, A1966 B 126]. A 
plaint signed and presented by plaintiff’s servant who was not a recognised agent was not 
duly signed! or presented [Uttam v Vithal 46 B 150]. It is doubtful if Or 3 r 1 applies to 
presentation of a plaint. If it does not, presentation by a person orally authorised would 
be valid [Wali Md v Ishaq, 54 A 57]. Presentation by a person who had no power of 
attorney is a mere irregularity [Kanhaiya v Panchayati, A1949 A 367 FB]. A plaint 
not properly signed and verified was held not a proper plaint presented [Prince Ltd V 
Trustees A1950 B 130]. Plaint signed by advocate and also plaintiff received and 

registered is validly presented though not accompanied by vakalatnama [Basanta v 
Lakshma, A1968 A & N 57]. When plaint is presented by a pleader in whose favour a 
valid vakalatnama has not been executed, it should be returned [China v Jafo, A1931 A 
767J. “Presenting” does not mean sending by post [R v Arlappa, 15 M 137; Ahsan v 
Mehr, A1960 Pu 302]. A judge may accept a plaint outside court and after office-hours 
[Sattaya v Soundara, A1924 M 448: 47 M 312; Thakurdin v Haridas, 34 A 482]; but 
he has discretion to refuse to accept a plaint after it became time barred, out of 
office-hours [Sinnappa v S, A1925 M 201]. Though a judicial officer is not bound to 
accept plaint presented after court hours, if that is the last day of limitation, he should, if 
not too inconvenient, accept it and direct it to be put up on the next day for orders. 
Returning plaint to lawyer after acceptance is illegal [Tularam v Bhajan, A1953 A 509; 
Pindiikuru V Jaladanki, A1965 AP 386]. A plaint presented to the clerk of the court 
at his residence beyond office hours is validly presented and validity is not affected by 
Bom High Court Civil Manual, Vol I Ch 2 para 7 especially when the judge accepts it by 
passing further orders in the suit [Kisanlal V Mohan, A1971 B 410; Ratan v Bapu, A1937 
B 25]. Date of presentation is date of institution [Hirendra v Dhirendra, 62 C 1115]. 
When court is closed on the last day of limitation, it can be filed on the first reopening 
day [Peary v Anunda, 18 C 631; Surendra v Sauravini. 10 CWN 535. See s5 Lim Act 
and s 10(7) Genl Clauses Act, 1897]. 

Where the court vested with powers to try suits both regular as well as under J & K 
Agriculturists’ Relief Act on defendants’s objection in a regular money suit transferred it 
from regular side register to one under Agriculturists’s Relief Act with new number 
without returning the plaint for representation and passed a decree without any objection 
by the defendant until at a late stage in appeal, the decree was not vitiated [Umar loo v 
Khaliq, A1972 J & K 1 FB {Abdul Wahab v Phiraya, A1959 Pu 586 applied)]. 

2. Register of suits—The Court shall cause the particulars of every suit 
Las, c, bdJ to be entered in a book to be kept for the purpose and called the 
register of civil suits. Such entries shall be numbered in every year according 
to the order in which the plaints are admitted. 

[Rule amended in Assam Cal & BD]. 

High Court Amendments. 

ASSAM & NAGALAND.—Same as in Calcutta. 

CALCUTTA (Notn No 8579-G; 26-7-1938). After the words “particulars of every 
suit” insert: —^except suits triable by a Court invested with the jurisdiction of a Court 
of Small Causes under the Provincial Small Cause Courts Act 1887 . 

BANGALDESH.—Same as in Calcutta 


Notes. Entry in register is not conclusive evidence of date of presentation of plaint 
[Hirendra v Dhirendra, 62 C 1115]. 


ORDER V 

Issue and Servic e of Sum mons 
Ts^e oj Sunirn ons 

1. Summons, —(i) When a suit has been duly instituted a summons may 
oe issued to the defendant to appear and answer the claim on a day to be 

iherein^s^c^e^d^t summons shall be issued when the defendant has 

appeared at the presentation of the plaint and admitted the plaintiff’s claim. 
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'^(2) A defendant to whom a summons has been issued under sub-rule (7) 

may appear— 

(a) in person, or 

(b) by a pleader duly instructed and able to answer all material questions 
relating to the suit, or 

(c) by a pleader accompanied by some person able to answer all such 
questions. 

(i) Every such summons shall be signed by the Judge or such officer as 
he appoints, and shall be sealed with the seal of the Court. 


Scope and Application. Signature of process in execution (Or 21 r 24); Form of 
summons (No 1, 2 App B). A defendant appearing with a petition to sue as a pauper 
IS entitled to be served with summons after registration of his suit [Thakurdas v Chand, 
A1960 C 538J. Ihere is nothing to prevent the simultaneous issue of notice to guardian 
and also the summons on behalf of the minors [Gangadharan v Narayanan, A1959 K. 169]. 
Appearance by a pleader instructed only to apply for an adjournment is not appearance 
within the rule [Venkata v Nataraja. 24 MU 235; Ram v Hubrajee, A1935 R 123]. 
Under the proviso a swift decree may be passed without the issue of a summons [see 

Bank of Bengal v Currie A Co, 12 WR 432]. 

Under r 103 of the Bombay High Court, the defendant or his attorney is entitled 
to be furnished with a copy of the plaint and exhibits [Rnm Ch v Trustees &c» A1930 
B 5671. 


^ 2^ Copy or statement annexed to summons. —Every summons shall be 
accom^nied by a copy of the plaint or. if so permitted, by a concise statement. 

[A.B.K.RAJj 

[Rule amended in All, Kerala and Rajasthan; Rule substituted in Bom]. 


High Court Amendments. 

ALLAHABAD .—Omit the words, “or, if so permitted, by a concise statement". 
[24-7-1926]. 

BOMBAY .—For rule 2 substitute the following: — 

“2. Copy of plaint to accompany summons .—Every summons shall be accompanied 
by a copy of the plaint with annexures. (1-11-1966). 

KERALA (Notn No Bl-3312/58 of 7-4-1959).—Omi/ the words "or, if so permitted 
by a concise statement" and in the marginal note omit “or statement". 

RAJASTHAN (Notn No 33/SRO of 21-7-1954).—Same as in Allahabad. 


Notes. As to the number of copies of plaint to be filed with the plaint, see amended 
Or 7 r 9 in Assam, Cal, Kerala, Orissa and Bangladesh. 

Bombay Am. The rule as amended is applicable to original side of High Court 
[Shevaram v Indian Oil <^:C. AI969 B 117]. 

^ 3. Court may order defendant or plaintiff to appear in person. —(i) Where 
the Court sees reason to require the personal appearance of the defendant, the 
summons shall order him to appear in person in Court on the day therein 
specified. 

(2) Where the Court sees reason to require the personal appearance of the 
plaintiff on the same day, it shall make an order for such appearance. 

Scope and Application. Personal appearance of a party can be ordered only in 
two cases—Or 5 r 3 and Or 10 r 4 [Wali v Jamal, A1932 N 135]. When an order is 
made for appearance on a specified day, it does not apply to any adjourned date for 
which a fresh order is necessary [Sundar v Mallu, 39 A 476]. Consequence of non- 
attendance (Or 9 r 12). Appearance of purdonashin woman (sl32). Form of summons 
(No 3 App B). 

4. No party to be ordered to appear in person unless reiddent within 
certain limits. —No party shall be ordered to appear in person unless he resides— 
(^/) within the local limits of the Court’s ordinary original juris^ction, or 
{b) without such limits but at a place less than fifty or (where there is 
railway or steamer communication or other established public conveytuioe fOT 
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five-sixths of the distance between the place where he resides and the place 
where the Court is situate) less than two (hundred miles distance from the 

court-house. 

[Rule 4-A added in All and Orissa]. 


High Court Amend 


II 


ents. 


ALLAHABAD.— Add the following rule 4A: — 

“4A. Except as otherwise provided, in every interlocutory proceeding and in every 
proceeding after decree in the trial court, the court may, either on the aplication of 
any party, or of its own motion, dispense with service upon any defendant who has 
not appeared or upon any defendant who has not filed a written statement. [24-7-1926]. 

ORISSA (Notn No 24-X/7-52 of 30-3-1954).—-4 the following ride 4A; — 

‘'4A. Where there is no express provision to the contrary the Court may, in any 
interlocutory proceeding and any proceeding after decree in the trial Court, either on 
the application of a party or of its own motion, dispense with the service of any further 
notice upon any deTendant who has not appeared or has not filed a written statement. 


Notes. “Resides” obviously means permanent residence [Mongol v Ram, 1950 AWR 
687; see notes to s20, ante}. Revision lies against an order refusing to issue commission 
to examine a witness more than 200 miles away from court [Zohada v Haji, A1940 P 437]. 


Summons to be either to settle issues or for final disposal ,—^The Court 
shall determine, at the time of issuing the summons, whether it shall be for 
the [b] settlement of issues only, [as, c, bd] or for the final disposal of the suit; 
and the summons shall contain a direction accordingly: 

Provided that, in every suit heard by [b] a Court Small Causes, the summons 

shall be for the final disposal of the suit. [ap,k.m,my,or]. 

[Rule amended in Assam, Bom, Cal and Bangladesh; Rule substituted in AP, K, Mad, 
Mys & Or]. 


High Court Amendments. 

ANDHRA PRADESH.—Same as in Madras. 

ASSAM & NAGALAND.—Same as in Calcutta. 

BOMBAY:—(1-11-1966). (0 After the words “whether it shall be for the” insert 

“filing ot written statement and the.” 

(iO (No X 1614/48 of 2-8-1948).—In the proviso after “heard by” insert “the Bombay 
City Civil Court or by”. 

CALCUTTA (Notn No I2421-G; 25-%-\9H)—After the words “issues only” insert 
“for the ascertainment whether the suit will be contested”. 

KERALA (Notn No BI-3312/58 of 7-4-1959).—For rule 5 substitute the following: — 

“5. The Court shall determine, at the time of issuing the summons, whether it 
shall be— 

(/) Summons to be either (/) to ascertain whether the suit is contested or not or 
(2) tor the final disposal of the suit. For the defendant to appear and state whether 
he contests or does not contest the claim and directing him, if he contests, to receive 
directions as to the date on which he has to file his written statement, the date of trial 
and other matters, and if he does not contest, for final disposal of the suit at once; or 

{ii) for the final disposal of the suit at once; and the summons shall contain a direction 

accordingly: 

Provided that in every non-appealable case the summons shall be for the final 
disposal of the suit. 

MADRAS (P Dis No 7 of I911).—Subsitute the following for r5 : — 

“5. Summons to be either (/) to settle issues^ or (2) to ascertain whether the suit is 
contested or not or (3) for final disposal. —^The Court shall determine, at the time of 
issuing the summons, whether it shall be^(/) for the settlement of issues only, or 
(2) for the defendant to appear and state whether he contests or does not contest the 
claim and directing him, if he contests, to receive directions as to the date on which he 
has to the file his written statement, the date of trial and other matters, and if he does 
not contest, tor final disposal of the suit at once; or (i) for the final disposal of the suit; 
and the summons shall contain a direction accordingly ; 


Or 5, rr 6-8 
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Provided that, in every suit heard by a Court of Small Causes, the summons shall 
be for the final disposal of the suit.” 

MYSORE.—Same as in Madras renumbering of (1), (2) and (3) by (a), (b) and (c) 
(30-3-1967). 

ORISSA (Notn 24-X-7-52 of 30-7-1954).— the following for r 5:— 

“5. The Court shall determine at the time of issuing the summons whether the 
summons shall be (7) for the settlement of issues; or (2) for the defendant to appear and 
state whether he contests the claim or not and, if he contests, to receive directions as to 
the date on which he shall file the written statement, the date on which the suit shall be 
tried and other necessary matters, and, if he does not contest, for the final disposal 
of the suit at once; or (i) for the preliminary disposal of the suit; and the summons shall 

contain directions accordingly : ^ i. n 

Provided that in every suit heard by the Court of Small Causes, the summons snail 

be for the final disposal of the suit.” 

BANGLADESH.—Same as in Calcutta. 

Notes. As a general rule, summons for final disposal should be issued only in 
simple cases [Tidjaram v Sitaram, 38 B 377]. 

Cal. Am. Omission to follow the provisions of amended r 5 does not invalidate 
the summons when there is no prejudice to the defendant [Narendra v Amiya, A1959, 

C 23 : 63 CWN 216]. 

^ 6 Fixing day for appearance of defendant .—The day for the appearance 

of the defendant shall be fixed with reference to the current business of the 
Court, the place of residence of the defendant and the time necessary for the 
service of the summons; and the day shall be so as to allow the defendant 
sufficient time to enable him to appear and answer on such day. 

Notes. “Sutlicient time” in a particular case can only be determined by consider¬ 
ing Its peculiar circumstances \Khcidar V Rahirnan, 3 MHCR 167]. 

^ 7. Summons to order defendant to produce documents relied on by him.— 
The summons to appear and answer shall order the defendant to produce all 
do cumen ts in his possession or power upon which he intends to rely in support 
ot his case [b^pu.wpJ. 

[Rule substituted in Bom, Punjab and WP]. 


High Court A 


M 


endments. 


BOMBAY.—Eur rule 7 substitute the following:—' 

"/. Ihe summons to appear and answer and/or filing a written statement within 
a time specified therein shall order the defendant to produce all documents in his 
possession or power upon which he bases his defence, claim or set-off or Counter claiin« 
and shall turther order that where he relies on any other documents (whether in his 
possession or power or not) as evidence in support of his defence, claim for set-off or 
counter claim, he shall file a list of such documents. (1-11-1966). 

DELHI.—Same as in Punjab. 

PUNJAB (Notn. No. 213-R/XI-Y-17; 24-7-1936).—DWefe present rule and siitjritu/e 
theretor:—"The summons to appear and answer shall order the defendant to produce 
all documents in his possession or power upon which he bases his defence or any 
claim for set-ofl and shall further order that where he relies on any other documents 
(whether in his possession or power or not) as evidence in support of his defence or 
claim tor set-ott, he shall enter such documents in a list to be added or annexed to the 
written statement.” ' 

WESr PAKISTAN.—Same as in Punjab. 


Cross-Ref. Filling of documents on which the suit is based (Or 7 rr 14, IS); 
Documents relied upon as evidence (Or 13 r 1). 

t/ 8. On issue of summons for final disposal, defendant to be directed to 
produce his witnesses .—Where the summons is for the final disposal of tte 
suit, it shall also direct the defendant to produce, on the day fixed for his 
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appearance, all witnesses upon whose evidence he intends to rely in support 
of his case. 

Se rvice of Summo ns 

9. Delivery or transmission of summons for service .—(/} Where the 
de fendan t resides within the jurisdiction of the Court in which the suit is 
instituted, or has an ag^t resident within that jurisdiction who is empowered 
to accept the service of the summons, the summons shall, unless the Court 
otherwise directs, be delivered or sent to the proper officer to be served by 
him or one of his subordinates. 

(2) The p roper offic er may be an officer of a Court other than that in 
which the suit is instituted, and, where he is such an officer, the summons may 
be sent to him by post or in such other manner as the Court may direct. [A, 
AP, k,m]. 

[Sub-rule (i) added in All, AP & K and Rule substituted in Mad], 


High ‘Court Amendments. 

ALLAHABAD (Notn. No 8/VII-d-29 of 29-3-58 as modified by 69/VIId-29 of 
24-4-61 .—Add as sub-rule (i): — 


“(5) in lieu of, or in addition to, the procedure indicated in sub-rule (/), such 
summons may be seryed by registered post addressed to the defendant at the place where 
h© resides or carries on business or works for gain or to the agent at the place where 
he resides. Unless the cover is returned undelivered by the post office on account of 
want ot proper address or any other sufficient reason, the summons may be deemed to 
have been delivered to the addressee at the time when it should have reached him in the 
ordinary course.” 


ANDHRA PRADESH .—Add as sub-rule (3): — 

“(■?) Where the defendant resides in India, whether within the jurisdiction of the 
Court in which the suit is instituted or not, the Court may direct the proper officer to 
cause a summons under this Order to be addressed to the defendant at the place where 
he ordinarily resides or carries on business or works for gain and sent to him by 
registered post, acknowledgment prepaid. An acknowledgment purporting to be signed 
by the defendant shall be deemed to be sufficient proof of service of such summons.” 

KERALA (Notn No Bl-3312/58 of 7-4-59).—Same as in Andhra Pradesh. 


MADRAS.—(0 For sub-rule (/) substitute the following as sub-rules (1) and (2): — 


U) Where the defendant resides in India, whether within or without the jurisdiction 

of the Court in which the suit is instituted, the Court may direct the proper officer tc 

cause a summons under this Order to be addressed to the defendant at the place, where 

he ordinarily resides or carries on business or works for gain, and sent to him hy 

registered post pre-paid for acknowledgment. 

(2) Where the summons is returned unserved or the defendant does not appear on 

the day fixed in the summons, the Court may direct that the summons shall be delivered 

or sent to the proper officer to be served by him or one of his subordinates on the 

defendant. ... i \ 

(if) Renumber sub-rule (2) as sub-rule (5) and add the following as sub-rule (4): — 

(4) Notwithstanding anything contained in sub-clause (/), where proceedings in 


Court are taken tor— 

f/) issue of an injunction, or 

an punishment of a party for contempt of Court, or . 

(/») bringing to sale any oronerty in execution of \ * 

notice shall be served only in the manner provided for in sub-clause (2). [27 3 1%3]. 



^ Service of summons in accordance with law gives the 

Scoi>e and App * . • immaterial whether he knows about a suit going 

»urt jurisdiction over defendant. It .s ^ jMu. 

m IRengal &c v Durga. 1955 1 Cal rr 2 3 5 6) The emoowering of 

5 f'WN ''Aecnt empowered (see Or 3, rr • i -km 

ID amni an nnjy b. ^ foSTrLmlst 


Or 5, r 10 
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way the court considers proper according to circumstances, eg, by post; [see also the 
words "or order such service as it thinks fit” or, “in such other manner as it thinks fit” 
m Ur 5, r 19 and 20 and Khirode v Nabin, 19 CWN 1231, 1234; Narendra V BanamaU, 
A1951, Ur 3I2J. Under Or 5, rr 9, 19, 20, 25 and 30(i) court can possibly order service 
Dj: summons by post to the defendant but the conditions mentioned therein must be satisfied 
.before such service can be effected [K A Desai &. Co V Vijaisinghji, A1954, Sau 84]. 

; ...As to service ot summons by posh see amended rule 10 in Orissa, Patna, Punjab, 
Rajasthan, WP, r 9(3)-in All, Mad and Or 5 r21-A in Bora, Gujarat and MP. See also 
a^ed.^ r 20A. 

It^ a summons sent by registered post is returned with the endorsement “refused” 
it- is pnma facie good evidence that the addressee had an opportunity to accept it 
XNdi'i V Joy, 39 CWN 934; Durgo v Rojendra, 17 CWN 1073; Baluram v Pannabai, 
35'B 213; Ramesh V N T Co, 44 CWN 999]. The endorsement “refused” is presumptive 
evfderice of due service [Nirmala v Prabhat, 52 CWN 659; see Harihar V Ramshashi, 23 
CWN 77, 90 PC; Rajani v Baikuntha, 9 CWN 1041; see s 16 and s 114 illus (/) Evidence 
Act and s 27 Cienl Clauses Act 10 of 1927]. The “proper officer” is the Nazir [Pnrjo/a/n 

V Abdul, 13 B 500; see Dharant^v R, 22 C 596]. ' ' 

Mad. Am. Sub-rule (3) does not say what should be done when defendant refuses 
summons sent by registered post. Probably Or 5, r 17 also covers such a case [M/irngnyyan 

V Marudayammal, 1956, 2 MLJ 86]. What constitutes sufficient service within sub-rule (3) 
yVenkatamma v Secthaiah. 1960 1 And WR 1]. In the case of postal service, mere 
endorsement ot refusal by defendant without service under Or 5. r 17 cannot be considered 
due service [Srikrishna v Rajagopola, A1958 M 522; Pichai v Vellayya, A1963 M 198]. 

^ 10. Mode of service .—Service of the summons shall be made by deli¬ 

vering or tendering a copy thereof signed by the Judge or such officer as he 
appoints in this behalf, and sealed with the seal of the Court. [d.hp,my,or,p.pu, 

RAJ, WPJ, 

[Proviso added in Delhi. HP, Mys, Or. Pat, Pu. Raj & WP]. 




( High Court Amendments. 

DELHI. Same as in Punjab. 

HIMACHAL PRADESH.—Same as in Punjab. 

MYSORE (30-3-1967).— the following proviso: — 

“Provided that in any case the Court may either on its own motion or on the applica¬ 
tion ot the plaintiff, cither in the first instance or when summons last issued is returned 
unserved direct the service of summons by registered post prepaid for acknowledgement. 
Instead ot the mode ot service laid down in this rule. The postal acknowledgment pur- 
pbrtme to contain the signature of the defendant may be deemed to be prima facie proof 
of suflicient service ot the summons on the defendant on the day on which it purports to 
have been signed by him. If the postal cover is returned unserved, any endorsement 
purporting to have been made thereon by the delivery peon or either an employee or 
otficcr ot the Postal Department shall be prima facie evidence of the statements constained 
therein.” ’-I*’ 

OKiSJiA.—Same as in Patna. 

PAINA.— Add the following proviso to rule 10; — 

“Provided that in any case the Court may, of its own motion, or on the application 

of the plaintiff, send the summons to the defendant by post in addition to the mode 

of service laid down in this rule. An acknowledgment purporting to be signed by the 

defendant or an endorsement by postal servant that the defendant refused to take 

delivery may be deemed by the Court issuing the summons to be prima facie proof of 
service.’.* 

PUNJAB (Notn No 563-G; 24-11-1927).— Add proviso to r 10: —“Provided that in 

any case, if the plaintiff so wishes, the Court may serve the summons in the first instance 

by registered post (acknowledgment due), instead of in the mode of service laid down 
in this rule.” , 

Rajasthan (Notn No 33 /SRO of 21 - 7 - 1954).—.4 rfrf the foUowing proviso to 

rule 10 :— , .,, 

Provided that in any case the Court may in its discretion send the summons -to 
the defendant by registered post in addition to the mode of service laid down- in- this 
rule. An acknowledgment purporting to he signed by th? defendant or an endorsMOSOt 
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by postal servant that the defendant refused to take the delivery may be deemed by the 
Court issuing the summons to be prima facie proof of service.” 

WEST PAKISTAN.—Same as in Punjab. , , 


Cross-Ref. Service on companies (Or 29, r 2); Service on pardanashin women (see 
notes under Or 5 r 15). As to presumption when summons sent by post comes back, 
“refused”, see notes under r 9, supra. R 10 speaks of personal service but it is not complete 
or exhaustive. It tender is refused, the serving officer must obtain signature to acknowledg¬ 
ment under r 16 and when it is refused the copy must be affixed on the outer , door under 
r 17 IKajendra v Jan Meah, 26 C 101; Ganeshmal v Keshoram, A1952 C 10]. 

Orissa & Patna Am. An acknowledgment purporting to be signed by defendant or 
an endorsement by post peon that defendant refused to take delivery is prima facie proof 
ot service. But where there is no proof as to what the letter contained, the service iS not 
sutlicieut [Radhaballabh v Dayal, A1962 Or 15]. As to Patna am see Bmto V Govindrami 
AI939 P 540J. 

Pu. & W.P. Am. The proviso cannot be resorted to if other modes of service have 
been tried in the first instance [Mohan v Sundar, A1949 Pu 295]. Subsequent service after 
failure ot first service cannot be by registered post [Dtta v Balli, A1959 Pu 467]. 

11. Service on several defendants. —Save as otherwise prescribed,, where 
there are more defendants than one, service of the summons shall be-made on- 
each defendant. 

Notes. Service on partners (Or 30 r 3). 

12 . Service to be on defendant in person when practicable, or on, his 
agent. —Wherever, it is practicable, service shall be made on the defendant in 
person, unless he has an agent empowered to accept service, in which case 
service on such agent shall be sufficient. 

Notes. “Agent empowered” (see Or 3 rr 2, 3, 5, 6); Service when defendant absent 
from home (Or 5 rr 15, 17). To effect personal service the process server must first satisfy 
himself that he has found the right man and then make over to him a copy of the writ 
showing him the original if asked. Putting a copy through the crevice of the window or door 
of the room in which the defendant is and telling him about it is not sufficient. If the 
defendant refuses to accept or to sign acknowledgment, the procedure in r 17 should be 
followed. Before resort may be had to r 17 there must be a dilligent search for the person 
to be served: lemporary absence is not enough (see notes to r 17). . 

Where there is no evidence that the so called manager or any one else was authorised 
to accept notice, it is not in accordance with r 12 [Jagadish v FrVm Jesraj, A1954 As 
Service on guardian ad litem is not good service on minor defendant. The minor should e 
served [Suresh v Jagat, 14 C 204, 215; Jatindra v Srinath, 3 CWN 261]. 

13. Service on agent by whom defendant carries on business.—{ly In ^ 
suit relating to any business or work against a person who does not reside 
within the local limits of the jurisdiction of the Court from which the sum¬ 
mons is issued, service on any manager or agent, who, at the time or service, 
personally carries on such business or work for such person within such imi s* 

shall be deemed good service. ^ . , ,, , 

(2) For the purpose of this rule the master of a ship shall be deemed to 

be the agent of the-owner or charterer. . . 

Notes. A mere servant employed to carry out offers or to execute a 
commission or a tactor or commission agent who is not identifie w avent of a 

he acts, is not such an agent [Gocul v Ganesh, 4 B 416]. . "iLu 

foreign corporation is valid provided he has power . r-rg. 

the corporation [Md Omar v R M Ins Co Ld. A1926 C 1030 ; 43 CLJ 576], 

U. service cn afcn, in 

in a suit to obtain ?L defradant in person, and the defendant 

property, service cannot b® made on die deftndant m p ^ 

has no agent empowered to accept the service, nmy 
of the defendant in charge of the property 


. Notes. R 14 cannot apply before it can 
[Bengal &c V Durga, 1955 1 Cal 119] • 


be shown that r 12 cannot he complied with 
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15. Where service may be on male member of defendant*s family .—^Where 
in any suit the defendant cannot be found [a,ap,b»d,hp.mp,m,pu,raj, wp] and has 
no agent empowered to accept service of the summons on his behalf, service 
may be made on any adult male [k] member of the family of the defendant 

who is residing with hini. ^ ^ ^ -i ..u* 

Explanation .—A se rvant is not a mej aber of the family within the meanmg 

of this rule [as.c.mys.bd]. 

LKule amended in All, AP, Bom, Delhi, HP, K, MP, Mad. Pu, Raj and WP; Rule 
substituted in Assam, Cal, Mys & Bangladesh]. 


High Court Amendments. 

ALLAHABAD .—For the words “Where in any suit the, defendant cannot be found” 
substitute "When the defendant is absent or cannot be personally served . [24-7-!l926]. 

ANDHRA PRADESH.—Same as in Madras. 

ASSAM & NAGALAND.—Same as in Calcutta. 

BOMBAY.-Fo/- the words “Where in any suit the defendant cannot be found” 
substitute "When the defendant cannot for any reason be personally served . (1-11-1966). 

CALCUITA (Notn No 10428-G; 25-7-1928).—Cu/icW present rule and substitute 

theretor:— ^ u ‘ 

"15. Where in any suit the defendant is absent from his residence at the tune when 

service is sought to be ettected on him thereat and there is no likelihood of his being 

tound thereat within a reasonable time, then unless he has an agent empowered to accept 

service ot the summons on his behalf, service may be made on any adult male member of 

the family ot the detendant who is residing with him; ■ j v 

Provided that where such adult male member has an interest in IJje suit and such 
interest is adverse to that of the defendant, a summons so served shall be deemed tor 
the purposes ot the third column of Article 164 (Art 123 of 1963 Act) of Schedule I of 

the Limitation Act. 1908, not to have been duly served. . ,. r .uv 

Explanation.—A servant is not a member of the family within the meaning of thi. 

rule." 


DELHI.—Same as in Punjab. 

HIMACHAL PRADESH.—Same as in Punjab. 

KERALA (Notn No Bl-3312/58 of 7-4-1959).-In the marginal note /or ‘We' 
substitute "adult” and in the rule delete “male” occurring after the word “adult . 

MADHYA PRADESH (Notn No 3409; 29-6.1943).—Same as in Allahabad. 

MADRAS (ROC No 1810 of 1926).—For the words “the defendant cannot be found 


substitute "the defendant is absent”. 

MYSORE (30-3-1967). Same as in Calcutta with the following modificatio^: 
(i) Before the word "empowered” insert “duly” and after //ir words adult male mem r 

of the family of the defendant” insert “(not being a servant)” r o u j i-, i /xf 

(li) In the proviso for the words “the third column of Article 164 of Schedule 1 ^ 

the Lnmitation Act. 1908” substitute “Rule 13 of Order IX of ^hjs Code or of the 3ro 

Column of Article 123 of the Schedule of the Limitation Act, 1963. 

{Hi) Omit the explanation. 

PUNJAB (Notn No 563-G of 24-11-1927).—/I/fer the words “Where in any suit the 
detendant cannot be found” insert “or is absent from his residence”. 


RAJASTHAN (Notn No 33/SRO of 21-7-1954).—Same as in Allahabad. 
BANGLADESH.—Same as in Calcutta. 

WEST PAKISTAN.—Same as in Punjab. 


Scope and Application. “Agent empowered” (see Or 3, rr 2, 3, 5, 6). As a 
pardanashin woman is not able to accept service personally, she comes under the expres¬ 
sion "cannot be found” in Or 5. rr 15, 17 and service can be effected on any adult 
male member of the family or by affixation on her residence [KWiiVorfe v Nabtn, 19 
CWN 1231. 1233: Najmunnissa v Jot*. A1923 P 433; see v Rafori. A1935, A 660]. 

Person about the age of 16 is “adult” \Hari v Chandra. 35 C 286], A Mufum is 
not a member of the family [Firm Ram v Ndram, 45 1C 932]. Refusal to accept notice 
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under Ur 21 r 22 in the name of his brothers by the eldest son who accepted his own ' 
notice and amxation tnereatter is good service IH L Office Ld v Tarit, 43 CWN 539J. 
Service on son without any attempt to find out the father is not due service IBharam 

V Kanak, 26 CWN 359J. The son may or may not reside with father [Gul Md v Mid 
Chand, A1933 E 797J. 

Cal Assam & BD Am. The words “there is no likelihood of his being found' 
thereat within a reasonable time” also appear in amended rule 17. The mode of service 
IS the same as in rule 17 (.see notes there): (1) The absence must be from residence and 
not place of business and further (.2) there must be no likelihood of his being found 
thereat within a “reasonable time”. These two conditions being satisfied there can be 
service on adult member. "Reasonable time” like “diligence” depends on the particular 
tacts of a case (see notes to r 17). All possible enquiries are to be made when defendant 
was likely to return or when was he likely to be found at home [Cohen v Nurshing, 19 
C 201; Tripura M Bank v Bansen & Co, A1952 C 781 and cases post'\. 

rfe. Person served to sign acknowledgment ,— Where the serving ofi&cer 
delivers or tenders a copy of the summons to the defendant personally, or to 
an agent or other person on his behalf, he shall require the signature of the 
person to whom the copy is so delivered or tendered to an acknowledgment of 
service endorsed on the original summons. 

Scope and Application. The tender should be under r 10 and then signature must 
be obtained under r 16. Procedure on refusal to sign acknowledgment (Or 5 r 17). When 
a defendant refuses to accept the summons offered, it is not obligatory on the court to 
comply with the provisions of Or 5 r 17 and summons may be held to have been duly 
served [Tela Singh v Jaswant, A1935 L 171; Vishwanath v Vaijnath. A1925 N 356; 
Ound Bahadur v Durga, A1953 P 346; Memon Aba v Memon, A1955 Sau 28; Rishi Kesh 

V Kidar, A1957 Pu 38J. “Other persons” has reference to those other persons mentioned 
in the preceding rules of Or 5 who are entitled to receive on behalf of the parties 
[Sundrabai v Moreshwar, A1959 B 178J. Refusal to sign acknowledgment is not an 
offence under s 173 or sl80 PC [R v Krishna, 20 C 358]. 

k—- 17. Procedure when defendant refuses to accept service, or cannot be 
found.—Where the defendant or his agent or such other person as aforesaid 
refuses to sign the acknowledgment, [as.c.my.bd] or where the serving officer, 
after using all due and reasonable diligence, cannot find the defendant, and 
there is no agent empowered to accept service of the summons on his behalf, 
fior any other person on whom service can be made, [my] the serving officer shall 
affix a copy of the summons on the outer door or some other conspicuous part 
Of the house in which the defendant ordinarily resides or c^es on business 
or personally works for gain, and shall then return the original to the Court 
from which it was issued, with a report endorsed thereon or annexed thereto 
stating that he has so affixed the copy, the circumstances under which he did 

' so, and the name and address of the person (if any) by whom the house was 
identified and in whose presence the copy was affixed [mp]. 

[Rule substituted in Assam, Cal, Mysore & Bangladesh; Proviso added in MP]. 


High Court Amendments. 

ASSAM & NAGALAND.—Same as in Calcutta. 

CALCUTTA (Notn No 10428-G of 27-7-1928.— Rule 17 has been substituted by 
another rule which contains the following change in the existing rule : — 

... For the words “or where the serving.cannot find the defendant” substitute the 

words “or where the defendant is absent from his residence at the time when service 
is sought to be effected on him thereat and there is no likelihood of his being found 
thereat within a reasonable time.” 

MADHYA PRADESH (Notn No 3409; 29-6-1943)—At the end of the rule add the 
following proviso :—“Provided that where a special service has been issued and the 
defendant refuses to sign the acknowledgment it shall not be necessary to affix a copy as 
directed hereinbefore.” 

MYSORE :— Ride 17 which has been substituted contains the following change in 
the existing rule :— 

(0 Pot thfe words “or where the serving officer,.cannot find the defendant” 
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substitute “or where the defendant is not present at the house, in which he ordinarily 
resides or carries on business or personally works for gain at the time when service is 
sought to be effected on him thereat and there is no likelihood of his being found thereat 
within a reasonable time”; and (ii) after “can be made” insert “under Rule 15”. (30-3-1967). 

BANGLADESH.—Same as in Calcutta. 


Scope and Application. Service under r 17 is permissible only (i) if the defend¬ 

ant or his agent or such other person as is stated in rr 13-15 refuses to sign acknowledg¬ 
ment, or (n) if the serving officer after using all due and reasonable diligence cannot 
find the defendant and there is no agent or other person on whom service can be made. 
In case of return under rl7 the court shall record a distinct declaration of service or 
order turther service [Dr 5, r 19; Ramanadhan v Veerappa, A1937 M 84, 87]. ‘Agent’ 
must be empowered to accept service as in, r 9 and the empowering should be in the 
manner indicated in Or 3, r6 [Tripura M Bank v Bansen & Co, A1952 C 781]. 

The expression “after using all due and reasonable diligence” has been considered 

in many cases and it has been held that unless a real and substantial effort has been 

made to find the defendant after proper enquiries, the serving officer cannot be deemed 
to have exercised “due and reasonable diligence”. Before taking advantage of s 17 he must 
make diligent search for the person to be served. Temporary absence is not enough. He 

must take pains to find him out, go again when defendant is likely to be present, make 

enquiries and it necessary, follow him [see Cohen v Nursing, 19 C 201; Kassim v 

Johurmul, 20 CWN 173; Dinanath v Upendra, AI924 C 1004; Bhawani v Banna, 52 C 

453; Baldeo v Subkaran, 52 C 179; Najimunnessa v Jagmohan, A1929 P 433; Tota v 

Badri, A1930 L 192; Tripura M Bank v Bansen & Co, sup; Subramania v 5, 21 M 419; 

Bhomsfietti V Vmabai, 21 B 223; Kali v Sheikh. 3 CWN 307; Sakharam v Padmakar, 

30 B 623; Chettyor v Rowther, A1937 R 475; Saligram v Jumna, A1939 A 180; Gopiram 
\ I T Officer^ AI959 C 420; Kuntala v Sadhit, A1966 Or 166]. So when defendant went 
to a town at a distance of about 2 miles, the duty of the process server was to follow 
him or to wait tor his return or to call again when defendant was likely to be at home 
[Mohan v Sundar, A1949 EP 295]. 

Failure to state time of attempted service is fatal [Tripura M Bank v Bansen A Co, 
sup'\. The process server's report must set out his action in full. A report that “respondent 
was not found” without stating what effort or enquiry was made to find him is unaccept¬ 
able [Sakharam v Padmakar, supra; Tripura M Bank v Bansen A Co, si/p]. 

The amendment in Calcutta makes the rule no less stringent than it was before. 
Service on a business man must be in his business premises during business hours, or if 
at residence it should be during such hours when he is likely to be there [Jhabarmull v 
Bhagatram. 51 CWN 189]. 


Affixation. Affixation is imperative and mandatory both where he retains and 
rctuses to sign and where defendant is absent, unless affixation is impossible [Ganeshmal 
V Keshoram. N\952 C 10: 55 CWN 349 (cases reviewed)]. Although affixation is manda¬ 
tory due service was held, where defendant having got summons and copy of plaint refused 
to sign and ran away [Ved A Co v Hayeem, A1943 B 340; see Nageshwar v Bisseswar, 
3 P 2361, or drove away the process-server [K Panchakshara v Krishna, A1969 AP 67]. 
When defendant reads the notice but refuses to grant receipt, notice must be taken to 
A served even if peon fails to suspend a copy of it [Dundbahadur v Durga, 

o at/ Co, A1964 C 241; Rishikesh v Kidar, A1957 

u 38|. The failure to take acknowledgment or affix the summons is curable by the 

amended Or 9, rl3 in Madras and also in some other Slates [Anaithalayan v 

Marudamuthti. A1953 M 528]. If a parda woman is in her house, reading aloud, the 
summ^ons and affixing it is not proper service [Dr Board v Sarafat, 2 DR 242]. 

sufficient [Grama v Bombay 

A/eWi/.w A1929 B 257]. Before service by affixture is accepted, court should satisfy 
Inf/nn Conditions m r I7. Where there is no evidence to show that there was 
affixfii/ u agent or relative competent to accept service, service by 

bfaffixfnf Wurana v Ksheiri, A1944 P 297], Service 

summons sent hv where no further attempt at personal service w-as made after 

not w reasonable lime may elapse between actual tender of the 

defendant, his refusal and subsequent aflixture [Gopal v CIT, A1968 P 126], 

P 41 FBl^ ‘o accept does not justify affixture [Pirtliwi v Prabhabatiji. A1944. 

Cal, Assam & BD Am. Under the first part, service by affixation can be 
done only when defendant refuses to sign the acknowledgement. To allow it to bo done 
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under the second part three conditions must be present : (1) Defendant must be absent 
at the time- (2) no likelihood of his being found at residence within a reasonable time 
ano 13 ) no Sent m other person to accept service yhabarmull v Bha^am. supra; 
Tripura M Bank v Bansen & Co, A1952 C 781; Dt Board v Sarafat. 2 DR 242] When 
two^ attempts made by Income Tax Department to serve notice by post and personally at 
elch of two different addresses failed the postal peon and notice server having been 
informed that assessee was staying at Rajasthan but not told of any Po ^ility of her 
return within a reasonable time the service by affixing could not be challenged L 

Kiran, A1967 C 3591. 


U/'is. Endorsement of time and manner of service.—Thz 
shall, in all cases in which the summons has been served under rule 16, endorse 
or annex, or cause to be endorsed or annexed, on or to the °"Sinal summon . 
a return stating the time when and the manner m which the summons was 
served, and the name and address of the person (if any) identifying the person 
served and witnessing the delivery or tender of the summons. 

[Rule 18-A added in AP and Mad and Mysore]. 


High Coiui; Amendments. 

ANDHRA PRADESH (P Dis No 777 of 1929 )—Itisert as rule 18A;“ 

Chhf Ministerial Officer, District Courts, may be empowered to order issue of fresh 
summons. —“18A. A District Judge, within the meaning of the Madras Civil Courts Act, 
1873, may delegate to the Chief Ministerial Officer of the District Court the power to order 
the issue of fresh summons to a defendant when the return on the previous summons is to 
the ettect that the defendant was not served and the plaintiff does not object to the issue of 
fresh ummosns within seven days after the return has been notified on the notice board.” 

MADRAS (Fort St Geo Gaz of 9-11-55).—Substitute the following for rule J8A 
inseited in 1929: — 

‘‘•18A.—A District Judge, a subordinate Judge and a District Munsif within the meaning 
of the Madras Civil Courts Act, 1873, and a City Civil Judge within the meaning of the 
Madras City Civil Court Act, 1892, may delegate to the Chief Ministerial Officer of their 
respective Courts the power to issue fresh summons to a defendant when (i) the return 
on the previous summons is to the effect that the defendant was not served and (ii) the 
plaintiff does not object to the issue of fresh summons within 7 days after the return has 
been notified on the Notice Board.” 

MYSORE .—Add the following as rule 18-A: — 

“18-A. The Presiding Officer of a Civil Court may delegate to the Chief Ministerial 
Officer of the Court, the power to order issue of fresh summons to a defendant when the 
return on the previous summons is to the effect that the defendant was not served and the 
plaintiff does not object to the issue of fresh summons within 7 days after he has been 
required to deposit the necessary process fee for the issue of fresh summons. If the 
plaintiff objects, the matter shall be placed before the Presiding Officer for his orders. ’ 
(30-3-1967). 


Notes. In Calcutta, “affidavit” of serving officer has been substituted by “declara¬ 
tion” and the declaration ’has been made evidence (amended r 19 and r 19-A). 

^ 19. Examination of serving officer ,—Where a summons is returned under 
rule 17, the Court shall, if the return under that rule has not been verified by 
the [as,c,bd] affidavit of the serving officer, and may, if it has been so verified, 
examine the serving officer on oath, or cause him to be so examined by another 
Court, touching his proceedings, and may make such further inquiry in the 
mater as it thinks fit; and shall either declare that the summons has been duly 
served or order such service as it thinks fit. 

[Rule 19 amended and r 19-A added in Assam, Calcutta and Bangladeshi. 


High Court Amendments. 

ASSAM & NAGALAND-—Same as in Calcutta. 

CALCUTTA.—(Notn No I0428-G, of 25-7-1928).— (o) Rule 19 has been substituted 
by another rule in which the only change is the substitution of the word “declaration’* 

for the word “affidavit”. 
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ib) Insert after r 19 the following as rl9A: — 

“19A. A declaration made and subscribed by a serving officer shall be received as 
evidence of the facts as to the service or attempted service of the summons.** 

BANGLADESH.—Same as in Calcutta. 


Scope and Application. This rule applies also to notices and all processes 
[Adisesha v Pappammal, A1950 M 341J. The word ‘‘shall’* in the rule has been used 
m a mandatory sense [Parasurama v Appadurai. A1970 M 271 FB]. Before the court can 
proceed ex parte, it must record a finding that summons has been duly served [Manicka v 
Krishna, A1949 M 396} as a declaration of service is imperative under the rule [Parasurama 
V Appadurai. sup; Champat v Mahabir, A1918 A 331; Farangu v Harikishan, A1929 
L 334; Azhagappa v Ramanathan, A1933 M 466: 64 MLJ 629; Ramaswami v Chinnappa, 
A1933 M 406: 64 MLj 637; Adisesha v Pappammal sup]. Other courts have held that 
the declaration need not be express, it may be implied [Harcharan v Md, A1932 O 326; 
lahal V Chainchat, A1934 L 985; Sarnpat v Bali, A1950 As 6; Venkataramayya V 
Venkatamutharao. A1962 AP 156]. 


“Or Order Such Service as it Thinks Fit.’* The words “or order 

such service as it thinks fit’* empower the court even when there is technical compliance 
with Or 5, rl7 to order services in any other proper mode, eg, by registered post. This 
should be resorted to specially in the case of minors or pardanashin women [Khiroda V 
Nabin,\9 CWN 1231]. Service by registered post is proper when the postal peon tendered 

person who refused to accept it [Ramesh v N T Co, A1940 C 536; 44 
CWN 999]. As to service by registered post, see amended Or 5 r 10 in Orissa, Patna, 
Punjab Rajasthan and WP; Or 5 r2IA in Bom. Gujarat, MP; Or 5 r 9(i) in Madras, 
All, and notes to Or 5 r9. See also added r20A. 


Cal. Assam & Bangladesh Am. Return of bailiff is not sacrosant but a 

piece of evidence like any other evidence likely to be rebutted [Harendra v Sailendra, 
AI967 C 185], 


20. Substituted service.—(1) Where the Court is satisfied that there is 
reason to believe that the defendant is keeping out of the way for the purpose 
of avoiding service, or that for any other reason the summons cannot be served 
m the ordinary way, the Court shall order the summons to be served by aid¬ 
ing a copy thereof in some conspicuous place in the Court-house, and also 
upon some conspicuous part of the house (if any) in which the defendant is 
known to have last resided or carried on business or personally worked for 
gain, or m such other manner as the Court thinks fit. 

Effect of substituted service.—{2) Service substituted by order of the Court 
F. 1 /^ effectual as if it had been made on the defendant personally. 

Where service substituted, time for appearance to be fixed.— (3) Where 
service is substituted by order of the Court, the Court shall fix such time for 
tne appearance of the defendant as the case may require. 

Scope and Application. (See also Or 5 r 17). Substituted service should be 
ordered only when the court is satisfied that the defendant is keeping out of the way or 
that for other reasons it cannot be served in the ordinary way [Abraham v Smith, 29 M 

^ 5’nV//iMr. 4 CLR 397; Chintaman v Pannalal, A1931 N 119 Nussur v iCozfrai, 
Aio?; ^^^;EajagopaIachari v Subramaman. AI932 M 472; Ram Attgim V Bindeshwari. 
A1972 P 142], or that the defendant refused to accept service [Mathra v Kanchi, 120 IC 
594; Gangadhar v Rama, 1 Bom LR 159], or that he could not be served in spite of 
several attempts [Kesho v Ramraj. AI931 P 420], or that he has not been heard of for 
a long time [Srmath v Probodh, 11 CU 580, 586]. In a proper case there may be 
substituted service by proclamation in newspapers of long standing [Mir v Fir, A1930 L 

^rHprJn reasons for satisfaction before 

ordering substituted service [Rajkttmar v Gowrishankar, A1967 P 280] 

Or of ‘he modes of effecting subsUtuted service, 

faffixiug copies in the court-house and on defendant’s house 

manner as the rnl ^8]. The words “or in such other 

^her S thinks fit give a Very wide discretion to the court to adopt any 

... rvice and hence affixation in a conspicuous part of assessee’s residence 

fhough no copy is affixed in the court house [C!T v Daulat, A1967 
to r m by notice in newspaper, registered letter (sec note 

nr^ fhinks fit” and Nagendm v 

Banamalt, AI951 Or 312) or otherwise as may seem just. In service by citation in news 
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paper a concise statement of plaint would be enough [Amarjii v Saroj, A1972 P & H 21]. 
Order of court to paste a copy at the defendant’s residence and to send a copy per regd 
post is in conformity with the rule [Hemchand v Subhkaran, A1967 B 361]. An applica¬ 
tion for substituted service should preferably be supported by an affidavit setting forth 
the grounds as to why personal service could not be had and particulars of the efforts that 
were made for the purpose. Temporary abesnce is no ground for substituted service. 

A person living in South Africa can be properly served by registered post; but to 
have substituted service by putting up a notice in the court-house is an absurdity 
[Solaiman v Jatindra, 33 CWN 1199]. Where it is impossible to obtain access to 
pardanashin woman, substituted service may be ordered \Clarke v Roup, 2 MIA 263; 
see also notes under Or 5, rl5J. The admissibility of having recourse to substituted 
service is a matter primarily for the trial court alone. The appellate court has only to 
see whether the trial court was satisfied as to the conditions in r 20 iDoraiswami v 
Balasundram, A1927 M 507; Hemchand v Subhkaran, swp]. 

Shall be as Effectual. Substituted service cannot be regarded as an idle 

formality. The Code intends it as a substitute to actual personal service [Chokalingam v 
Rajarathnam, A1964 M 415]. Service under sub-r(2) is as effectual as personal service 
[Nagappa v Rangaswami, A1954 M 475; Kanshi v Bhagwan, A1970 P & H 300]. Although 
substituted service is effectual for the purpose of sub-rule (2), defendant is entitled to 
show that it was not due service [Habibultah v Karanju, 9 NLR 35; Ram Bharose V 
Ganga, A1931 A 111 FB; Gyanammal v Abdul. A1931 M 813]. Meaning of “effectual” 
[Chettyar Firm v Aga, A1939 R 436 440]. 

Service of summons by post. (7) Where, for any reason what¬ 
soever, the summons is returned unserved, the Court may, either in lieu of,, 
or in addition to, the manner provided for service of summons in the foregoing 
rules, direct the summons to be served by registered post addressed to the 
defendant or his agent empowered to accept service at the place where the 
defendant or his agent ordinarily resides or carries on business or personally 
works for gain. 

(2) An acknowledgment purporting to be signed by the defendant or the 
agent or an endorsement [g] by a postal employee that the defendant or the agent 
refused to take delivery may be deemed by the Court issuing the summons 
to be prim a facie proof of service.] 

[Rule amended in Gujarat; Rule omitted in Mad, Mysore, BD & Pakistan]. 


High Court Amendments. 

GUJARAT.— In sub-rule (2), after the words “or an endorsement” insert “ouroortinc 
to be”. (17-8-1961). 

MADRAS.— Omit the rule (5-9-1968). 

MYSORE.— the rule (30-3-1967). 

BANGLADEHH & PAKISTAN.—Omit the rule. 


Scope and Application. The words “the summons is returned unserved” 
indicate that the service of summons in the first instance is not dispensed with altogether. 
The rule has no application where the sumons was never returned unserved when the 
order for substituted service was made [Ramakka v Pedda, A1962 AP 430; Jaswant v 
Ravinder, 1965 Cur LJ 709 (Pu)]. Where order for service by registered post is without 
the pre-requisites of Or 5, r20 or r20A, refusal of summons by defendant is not due 
service VDhal v Anandrao, A1960 MP 378]. Under sub-r (2) an endorsement of ‘refusal’ 
is not to be ipso facto treated as proof of service but may be ‘deemed’ prima facie proof— 
When is service sufficient under r20A [Lakshmi &c, v P Veeranjaneyulu, AI960 AP 383; 
Ramakka v Narasappa, A1962 AP 430]. In view of sub-r (2) the burden is upon the 
defendant to prove that there has been no proper service. The amendment in 1956 does 
not affect any substantive rights but only lays down a rule of evidence and procedure 
iMariammal dec v Lakshmanam, A1959 K 297; Srikrishna dec v Rajagopala, A1958 M 
522; Sundaram v Sesha, A1957 T-C 208 disstd from]. 

21. Service of summons where defendant resides within jurisdiction of 
another Court. —summons may be sent by the Court by which it is issued. 


I. Ins by C P Code (Am) Act 66 of 1956 s 14. 
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whether within or without the [State], either by one of its ofi&cers or by post 
to any Court (not being the High Court) having jurisdiction in the place where 
the defendant resides. 

BANGLADESH & PAKISTAN.—“Province’* for “State**. 

[Sub-rule (2) added in All; Rule 21-A added in Bom, Gujarat & MP]. 


High Court Amendments. 

ALLAHABAD (Notn No 43/vii-d-29, of 1-6-57).— Renumber rule 21 as sub-rule (/) 
and add as sub-rule (2): — 

“(2) In lieu of, or in addition to, the procedure indicated in sub-rule (/), such sum-' 
mons may also be served by sending it by registered post addressed to the defendant at 
the place where he ordinarily resides or carries on business or works for gain. Unless the* 
cover is returned undelivered by the post office on account of want of proper address or 
other similar reason, the summons may be deemed to have been delivered to the addressee 

at the time when it should have reached him in the ordinary course.** 

ANDHRA PRADESH.— Add the following proviso: — 

“Provided that summons intended for service in the twin cities of Hyderabad and 

Secunderabad shall be sent to the City Civil Court, Hyderabad at Secunderabad** 

(23-3-1967). 

BOMBAY,— Insert the following as r21-A; — 

“21-A. Service of summons by pre~paid post wherever the defendant may be residing 
if plaintiff so desires. —Notwithstanding anything in the foregoing rules and whether 
the defendant resides within the jurisdiction of the Court or not, (the court may in addition 
to or in substitution for, any other mode of service), cause the summons to be addressed 

to the defendant at the place where he is residing, (or where he ordinarily carries on 

business) and sent to him by registered post pre-paid for acknowledgment, provided that 
at such place there is a regular daily postal service. An acknowledgment purporting to 
be signed by the defendant shall be deemed by the Court issuing the summons to be 

printa facie proof of service. In all other cases the Court shall hold such enquiry as 

it thinks tit and declare the summons to have been duly served or order such further 
service as may in its opinion be necessary. [1-11-1966]. 

GUJARAl'.—Same as in Bombay with the following modifications: — 

(/) Insert the words “The Court May’* at the beginning. 

(u) Omit the words within brackets. 

MADHYA PRADESH (Notns Nos 6634 & 6635, 23-9-1932).— as r 2IA\ — 

“2!-A. The Court may, notwithstanding anything in the foregoing rules, cause the 
summons of its own Court or of any other Court in India to be addressed to the defendant 
at the place where he ordinarily resides or carries on business and sent to him by registered 
post prepaid for acknowledgment provided that such place is a town or village in the 
Akola revenue taluq. An acknowledgment purporting to be signed by the defendant or 
an endorsement by a postal servant that the defendant refused service may be deemed by 
the Court issuing the summons to be prima facie proof of service.*’ 


Notes. Form for transmission of summons for service (No 7, App B, Sch 1) ^ In 
the Calcutta S C Court a proviso has been added to the lule permitting service by 
registered post. In Bombay, Gujarat and MP r 21-A has been added for such service 
(see ante). As to presumption in the case of service by registered post, see notes to 
Or 5 r 9 {ante, p 337). 

When a summons by registered post is returned ‘refused* and an ea* parte dccrco 
is passed, it is open to the defendant to satisfy the court that the endorsement ‘refused' 
is not correct [Appahhai v Laxmichand, A1954 B 159]. 

Bom r 21A. —Summons sent by registered post—Interest of third parlies intervening 
—Presumption \Boi Shanta v Kholas, A1956 B 144], Defendant’s statement on oath that 
summons was not tendered remain iincontroverted unless postman is summonned and hiS 
evidence is believed \Mcghji v Kundanmal, A1968 B 387]. 

22. Service, within Presidency-towns, of summons issued by Courts 
outside —Where a summons issued by any Court established beyond the limits 
of the towns of Calcutta, Madras and Bombay is to be served within any such 
limits, it shall be sent to the Court of Small Causes within whose jurisdic^on it 
is to be served. [b,g,raj] > 
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[ProY added in Bom, Gujarat & Raj]. 

BANGLADESH & PAKISTAN : Omitted by PAO, 1949. 


High Court Amendments. 

BOMBAY .—Add the following proviso to the rule : — 

“Provided that where any such summons is to be served within the limits of Greater 
Bombay, it may be addressed to the defendant at the place within such limJts where 
he is residing (or where ordinarily carries on business) and may be sent to him by the 
Court by post registered for acknowledgment. An acknowledgment purporting to be 
signed by the defendant or an endorsement by a postal servant that the defendant refused 
service shall be deemed by the Court issuing the summons to be prima facie proof of 
service. In all other cases the Court shall hold such enquiry as it thinks fit and either 
declare the summons to have been duly served or order such further service as may 
in its opinion be necessary.” [1-11-1966] 

GUJARAT.—Same as in Bombay with modifications : (i) omission of the words 
within bracket and (ii) insertion of the words “purporting to be” between the words 
“endorsement” and “by a postal servant”. 

RAJASTHAN [Notn No lO/SRO of 29-6-1957].—Same as in Bombay with the 
modifications : 

For the words “Provided that where.(or where ordinarily carries on business) 

substitute “Provided that any such summons may instead be addressed to the defendant 
at the place within such limits where he is residing”. 


Notes. Service through registered post of a summons of the Calcutta Small Cause 
Court is permissible under the new proviso to Or 5, rl8 [Ramesh v N T Co, 44 CWN 


9991. 


23. Duty of Court to which summons is sent .—The Court to which a 
summons is sent under rule 21 or rule 22 shall, upon receipt thereof, proceed 
as if it had been issued by such Court and shall then return the summons to 
the Court of issue, together with the record (if any) of its proceedings with 
regard thereto. 

BANGLADESH & PAKISTAN,—Om/V “or rule 22” (PAO, 1949). 


Notes. Form to accompany return of service (No 10 App, B, Sch 1). The issuing 

court must determine for itself whether service was sufficient or not and the return 

made by the serving court does not carry any presumption either way [Ramanath v 
Cuggodo. 22 C 889— contra: Nusur v Kazbai, 10 B 202; Dwarka v Brij, 33 A 649]. 

24. Service on defendant in prison. —Where the defendant is confined in 
a prison, the summons shall be delivered or sent by post or otherwise to the 
officer in charge of the prison for service on the defendant. 

Notes. Form of order for transmission of summons (No 8, App B Sch I). Duty 

of Officer to whom summons is sent (Or 5, r29). See Prisosners Act 3 of 1900. ss 34-48 

and Krishna v Ashadulla, 1952 1 Cal 254. 


25. Service where defendant resides out of ^[India] and has no agent.— 
Where the defendant resides out of ^[India] and has no agent in ^[India] 
empowered to accept service, the summons [a,ap,mp,m] shall be addressed to the 
defendant at the place where he is residing and sent to him by [a] post, if 
there is postal communication between such place and the place where the 
Court is situate. [a,ap,k,m,my] 

[Provided that where any such defendant resides in Pakistan, the sum¬ 
mons, together with a copy thereof, may be sent for service on the defendant, to 
any Court in that country (not being the High Court) having jurisdiction in the 


place where the defendant resides : 

Provided further that where any such defendant is a public officer in 
Pakistan (not belonging to the Pakistan military, naval or air forces) or is a 
servant of a railway company [k] or local authority in that country, the 


^Bubs by Act 2 of 1951 for “the States” which had been subs for “the Provinces” 
by JAO, 1950. 

^Inserted by C P Code (Am) Act 19, of 1951, s2 (28-4-1951). 
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summons, together with a copy thereof, may be sent for service on the defendant, 
to such officer or authority in that country as the Central Government may, 
by notification in the official Gazette, specify in this behalf.] 

BANGLADESH & PAKISTAN: For; “India” read “Bangladesh” or “Pakistan”; 
After the words “the summons shall” insert “except in the cases mentioned in rule 26A” 

(y Act 68 of 1950); and omit the provisos. 

I Rule substituted in All, AP, Bom, Mad and Mys: Rule amended in Ker and .MP 
and r 25-A added in AH and MP]. 

High Court Amendments. 

=*=ALLAHABAD (Notn No 8/Vll-d-29; 29-3-1958 as modified by 69/VlId-29 of' 
24-6-61. —Rule substituted. The effect of substitution is: — 

{a) In para 1 after the words “the summons”, for “shall” substitute “unless the 
Court otherwise directs”. 

(b) For the word “post” subsitute “registered post”. 

(c) For the word “situate” substitute “sitting” and add thereafter “Unless the cover 
is returned undelivered by the post office on account of want of proper address or any 
other sutticient reason, the summons may be deemed to have been delivered to the 
addressee at the time when it should have reached him in ordinary course.” 

(d) Omit the provisos. 

(e) Add the following as rule 25A: — 

“25A: Where the defendant resides out of India but has an agent empowered to 
accept service ot summons on his behalf residing in India but outside the jurisdiction of 
the Court, the summons, unless directed otherwise by the Court, may be addressed to 
such agent and sent to him by registered post if there is postal communication between 
such place and the place where the Court is sitting. Unless the cover is returned un¬ 
delivered for want of proper address or any other sufficient reason, the summons may .be 
deemed to have been delivered to the addressee at the time when it should have reached 
him in ordinary course.” (14-4-1962). 

ANDHRA PRADESH (Notn No Roc No 6842/51-B-I; 9-8-1957)—Same in Madras 
omitting the first proviso. 

BOMBAY.—Rule substituted. The effect of substitution is:—In para 1 after the 
words "the summons” for “shall” substitute “may”. (1-11-1966). 

KERALA (Notn No BI-3312/58 of 9-6-1959).—(/) Before the existing provisos add 
proviso as in Madras. 

(/O ia the last proviso for the word “company” substitute “Administration”. 

MADHYA PRADESH.—(fl) In para 1. for “shall” read “May”. 

(6) Add the following as rule 25-A: — 

“25-A. Service where defendant resides in [India]. —Where the defendant resides in 
India, the Court may, in addition to any other mode of service, send the summons by 
registered post to the defendant at the place where he is residing or carrying on business. 
An acknowledgment purporting to be signed by him, or an endorsement by a postal servant 
that the defendant refused service may be deemed by the Court issuing the summons to be 
prima facie proof of service.” 

•MADRAS.—Rule substituted. The effect of substitution is: — 

(0 In para 1 after the w'ord “the summons” for “shall” substitute “may”. 

(/i) After para 1 insert the following proviso: — 

Provided that, if by any arrangement between the Government of the State in which 
the Court issuing summons is situate and the Government of the foreign territory in which 
the defendant resides, the summons can be served by an officer of the Government of such 
territory, the summons may be sent to such officer in such manner as by the said arrange¬ 
ment may have been agreed upon”. 

Uii) Omit existing first proviso [23-12-1964]. 

MYSORE.—(30-3-1967) Rule substituted. The effect of substitution is: — 

Insert the following as sub-rule (/): — 

“25 (/) Where the defendant resides outside the State of Mysore but within the 
territories of India, the Court may direct the proper officer within the meaning of Rule 9 
lo cause the summons to be addressed to the defendant at the place where he ordinarily 
resides or carries on business, or works for gain and sent to him by registered po^ 
prepaid for acknowledgment. When it is so sent by registered post, the provisions of the 
proviso to Rule 10 shall aply thereto. 

-- ,L 

• As to service in Pakistan see however the proviso added to r 25 by Act 19 of 
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O’l) Renumber para 1 as sub-rule (2) and in the renumbered sub-rule for “shall" 
read “may". 

{Hi) After sub-rule (2) insert first proviso as in Madras with the following 
modifications: — 

(«) For the words “the Government of the State in which the Court issuing sum¬ 
mons is situate *'substitute” the Central Government". 

(6) After the words “the summons may be sent to such officer" for the words “in 
such manner” substitute “in the same manner", 

(iv) Read existing first and second provisos as second and third provisos. 


Notes. Summons to Chandernagore [Sonatun v Gopal. 15 WR 311 or South 
Africa iSolaiman v Jatindra, 51 C 538 : 33 CWN 1199] should be sent by registered post. 
As to service of foreign legal process in England, see RSC, Or 11, r9. Mode of service 
of notice in England [Satish v Porter, 13 CWN 18]. Summons sent by registered post 
to Jaipur held duly served though cover was returned with the endorsement “refused" 
[Baluram v Pannabai. 35 B 213; see ante notes to Or 5, r9]. Where summons is sent by 
post to a defendant abroad, it is not, in the absence of evidence that the person to be 
served was not at the time residing at the place to which the summons was sent, 
sufficient proof of service to show that the summons was posted; but there must be 
some evidence of its having been received by the defendant [Fakhruddin v Ghafuruddin. 
23 A 99]. 

For Notification under the rule, see Gaz of India Extra of 1st Sept. 1951, Part 11 
Sec 3, 1045. 

26. Service in foreign territory through Political Agent or Court,—WhexQ— 

(a) in the exercise of any '[foreign \***) jurisdiction vested in the 
Central Government], a Political Agent has been appointed, or a Court has been 
established or continued, with power to serve a summons [ap,k,m,my] issued 

by a Court under this Code in any foreign territory in which the defendant resides, 
or 

(b) the "[State Government] [ap,m] has. by notification in the official 
Gazette, declared, in respect of any Court situate in any such territory and not 
established or continued in the exercise of any such jurisdiction as aforesaid, that 
service by such Court of any summons [ap,k,m,my] issued under this Code by a 
Court of the *[State] Tap.m] shall be deemed to be valid service, [ap,k,m.my] 

the summons may [a.b.g.mp] be sent to such Political Agent or Court, by post 
or otherwise, for the purpose of being served upon the defendant; and, if the 
Political Agent or Court returns the summons with an endorsement signed by 
such Political Agent or by the Judge or other officer of the Court that the 
summons has been served on the defendant in manner hereinbefore directed, 
such endorsement shall be deemed to be evidence of service. 

[Last para amended in All, Bom, Guj & MP; rule substituted AP, Ker, Mad, Mys; 
proviso added in Rajasthan]. 

BANGLADESH & PAKISTAN:— For asterisk inside bracket numbered 2 read “or 
extra provincial”; and for “State Government" and “State” read “Provincial Government" 
and “Province” respectively. Add the following as rule 26A: — 

“26A. Service on civil public officer or on servant of railway company or local 
authority in India. —^Where the defendant is a servant (nor belonging to the military, naval 
or air forces) of any Government in India, or a servant of a railway company or local 
authority in India, the summons together with a copy of it to be retained by the defendant 
shall be sent with a request that it may be served on the defendant: — 

(a) in the case of a defendant serving in connection with the affairs of the Govern¬ 
ment of India or a servant of a Railway in India, to the Secretary to the Government of 

India in the Ministry of Home Affairs, and 

{b) in the case of a defendant serving in connection with the affairs of any other 


iSubs for “foreign jurisdiction vested in His Majesty or in the Central Government 
or the Crown representative" by lAO. 1948 and PAO, 1949. 

2 “or extra-provincial" omitted by I AO, 1950. 

®Subs for “Provincial Government" by ibid. 

*Subs for ^Province** by ibid. 
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Government in India, or in the case of a servant of a local authority in India, to the 
Home Secretary to that Government or, as the case may be, to the Home Secretary to the 
Government in whose territories the local authority has its jurisdiction.” (v Act 68 of 
1950). 


High Court Amendments. 

ALLAHABAD.— After the words “the summons may” in last para, insert “in addition 
to, or in substitution for the method permitted by r 25”. 

ANDHRA PRADESH.—Same as in Madras (Vide Notn No Roc No 6842/51-B-! 
of 9-8-57). 

BOMBAY.—Same as in Allahabad (1-11-1966). 

GUJARAT.—Same as in Allahabad (I7-8-I96I). 

KERALA (Notn No Bl-3312/58 of 7-4-59).—Rule substituted. The effect of substitu¬ 
tion is: — 

(i) In els ia) and (b) after the word “summons” insert “or process”. 

(ii) insert cl (c) as below: — 

“(c) by any arrangement between the Government of the State in which the Court 
issuing the summons or process is situate and the Government of the foreign territory in 
which the defendant resides, the summons or process can be served by an officer of the 
Government of such territory. 

iHi) Substitute the last para as in Madras inserting “or” after “agreed upon.” 

(/V) Insert the following proviso: — 

“Provided that the Court issuing the summons shall, if the Government by a notifica¬ 
tion in the Official Gazette so directs, send the summons to the Government or other officer 
specified in that behalf of the foreign territory in which the Court in respect of which 
a declaration has been made by the State Government under clause (b) is situated and in 
which the defendant resides, through the Ministry of the Central Government dealing 
with external affairs, or such officer as may be specified in the notification in this behalf 
for causing the summons to be served upon the defendant by such Court or other officci* 
specified and if such Court or other officer returns the summons with an endorsement 
signed by the Judge or other officer of such Court or by the other officer specified that 
the summons has been served on the defendant in the manner hereinbefore directed, 
such endorsement shall be deemed to be evidence of service” (22-9-1964). • 

MADHYA PRADESH (Notn No 3409: 29-6-1943).—Same as in Allahabad. 

MADRAS.—The rule substituted. The effect of substitution is:— 

(/) In cl (a) after the words “serve a summons” insert “or process”. 

(ii) In cl (/>) for “State Government” substitute “Central Government”; after the 
words “of any summons” insert “or process” and for the words “of the State” substitute 
“In India”. 

f/7i) For the last para substitute the following para: — 

the summons or process may be sent to such Political Agent or Court or in such 
manner as may have been agreed upon to the proper officer of the Government of the 
foreign territory by post or otherwise, for the purpose of being served upon the defendant; 
and, if the summons or process is returned with an endorsement signed by such Political 
Agent or by the judge or other officer of tho Court, or by the officer of the Government 
of the foreign territory that the summons or process has been served on the defendant in 
manner hereinbefore directed, such endorsement shall be deemed to be evidence of service.” 

MYSORE.—Rule substituted. The effect of substitution is: — 

(/) Ch (a) and (/») arc same as in Kerala. 

(if) In cl (c) as in Kerala substituting the words “the Government of the State in which 
the Court issuing the summons or process is situate” by “the Central Government”. • 

(Hi) For the last para substitute: — 

“the summons or process may be sent to such Political Agent, Court or officer 
through the Ministry of the Central Government dealing in the external affairs, or such 
officer as may be specified in the notification in this behalf by the State Government in the 
Official Gazette, and if such Political Agent. Court or other officer specified returns the 
summons with an endorsement signed by the judge or other officer of such Court or by 
the other officer specified that the summons has been served on the defendant in the 
manner hereinbefore directed, such endorsement shall be deemed to be evidence of 
service” (30-3-1967). 

RAJASTHAN.— Add proviso which is same as in Kerala with the following modifica¬ 
tions.—(/) In line 1 insert the word “State” before “Government”; 

(r'O In line 6 insert the word “said” before notification”; 
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(m) In lines 7-9 for the words '‘other officer specified. by the other officer 

specified” substitute “the officer of the foreign territory as aforesaid, and if such Court or the 
officer, returns the summons with an endorsement signed by the Judge or any officer of 

such Court or the aforesaid officer of the foreign territory.” 


Notes. Court may proceed under r 25 even where this rule applies [Fakhrudditi 

V Ghafuruddin, 23 A 99]. ■ 

For Notifications under the rule, see No 642—GO Ms No 1890, Home, 10th May 
1947 Ft St George Gazette, Madras, 1947, Pt I p 388 ; No 1278-1163-XIX, I9th April, 
1949* CP & Berar Gazette, 1949, Pt I, p 236; No 113/VIM39-37, I9th March, 1947. UP 
Gazette 1947, Pt I, p 189; No 4138-JJ. 49/28051, 7th May 1949, East Punjab Gazette, 

1949, Pt I. p 494. 

27. Service on civil public officer or on servant of railway company [k] 
or local authority. —Where the defendant is a public officer (not belonging to 
^[the Indian], military, naval or air forces) or is the servant of a railway 
company [k] or local authority, the Court may. if it appears to it that the 
summons may be most conveniently so served, send it [ap,b»k,m,my] for seniuce 
on the defendant to the head of the office in which he is employed, together 
with a copy to be retained by the defendant, [a] 

BANGLADESH & PAKISTAN.—For “the Indian military, naval or air forces” read 
"the armed forces of Pakistan”. 

[Notes 1, 2 and Ulus added in All; rule amended in AP, Bom, Ker, Mad & Mysore]. 


High Court Amendments. 

ALLAHABAD.— the following as notes 1 and 2 to r27‘.~~ 

“Note 1. A list of heads of offices to whom summons shall be sent for service on 
the servants of Railway Companies working in whole or in part in these States is given in 
Appendix 2 of the General Rules (Civil). 

Note 2. In every case where a Court sees fit to issue summons direct to any public 
servant other than a soldier under Or 16, simultaneously with the issue of the summons, 
notice shall be sent to the head of the office in which the person concerned is employed 
in order that arrangements may be made for the performance of the duties of such persons. 

Illustration. 

It the Court sees fit to issue a summons to a Kunungo or Patwari it shall inform 
the Collector of the district, and if to a Sub-Registrar it shall inform the District Registrar 
to whom the Sub-Registrar is subordinate”. 

ANDHRA PRADESH.—Same as in Madras. 

BOMBAY.— After the words “send it” insert “by registered post pre-paid for 

acknowledgement”. (1-11-1966). 

ICERALA.—(Notn No Bi-3312/58 of 7-4-1959) Rule substituted. The effect of 

substitution is:— . . . „ 

(i) for “railway company” read “railway administration 1 

Hi) After the words “send it” insert “by registered post prepaid for acknowledgment . 

MADRAS.—(Dis No 209 of \9\2).—After the words “send it” insert “by registered 
post pre-paid for acknowledgment”. 

MYSORE.— After the words “send it” insert “by registered post pre-paid for 

acknowledgment”. (30-3-1967). 


Notes, See Or 5 r 29. Public officer [s2(;7)]. Service upon officers in the Indian 
Marine Service is to be effected in the manner prescribed by Or 5 rr 15-17 {Intu v 
Darbuksh, 42 C 67], Form (No 9 App B Sch I). Under r27 service through head office 

is discretionary iHar v Md, A1932 O 326]. ■ 

The rule is permissive and non-compliance with it is no ground for setting aside 

an -ex parte decree \Afegha v Deonarain, A1916 P 25]. 

* 4 * * 

28. Service on soldiers,, sailors, or airmen. —Where the defendant is a 
^soldier, sailor or. airman, the Court shall send [ap,b,k,m,my] the summons for 

I 


c i: Subs for "His Majesty’s” by lAO, 1950. 
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service to his commanding officer together with a copy to be retained by the 
defendant [a]. 

[Rule amended in AP. Bom, Ker, Mad & Mysore; Rule numbered 28(7) and sub-rules 
(2), (i). (4) added in All]. 


High Court Amendments. 

ALLAHABAD (Notn No 1442/59 of 9-3-1927).—(«) Number the present rule 
as 28(7). 

(b) Add the following as sub-rules (2), (i), (4) and (5): — 

“(2) Where the address of such commanding officer is not known, the court may apply 
to the officer commanding the station in which the defendant was serving when the 
cause of action arose to supply such address, in the manner prescribed in sub-rule (4) of 
this rule. 

(i) Where the defendant is an officer of the Indian military forces, wherever it is 
practicable service shall be made on the defendant in person, 

(4) Where such defendant resides outside the jurisdiction of the court in which the 
suit is instituted, or outside India, the court may apply over the seal and signature of the 
court to the officer commanding the station in which the defendant was residing when the 
cause of action arose, for the address of such defendant, and the officer commanding to 
whom such application is made shall supply the address of the defendant or all such 
information that it is in his power to give, as may lead to the discovery of his address. 

(5) Where personal service is not practicable, the court shall issue the summons to 
the defendant at the address so supplied by registered post.’* 

ANDHRA PRADESH.—Same as in Madras. 

BOMBAY.— After the words *‘shall send’* insert “by registered post pre-paid for 
acknowledgment”, (I -11 -1966), 

KERALA (Notn No B1-33I2/58 of 7-4-1959).—Same as in Madras. 

MADRAS (Dis No 209 of 1912).— After the words “shall send” insert “by registered 
post pre-paid for acknowledgment”. 

MYSORE.—Same as in Madras. (30-3-1967). 


Notes. The word “sailor” was inserted by s 2 and Sch of Amending Act. 35 of 1934 
and the words “or airman” were inserted by s 2 and Sch I of Repealing and Amending 
Act, 10 of 1927. See Or 5 r 29. Form (No 9 App B Sch I). 

29. Duty of person to whom summons is delivered or sent for service ,— 

(7) Where a summons is delivered or sent to any person for service under 

rule 24, rule 27 or rule 28, [a] such person shall be bound to serve it. if 

possible, and to return it under his signature, with the written acknowl^g- 

ment of the defendant, and such signature shall be deemed to be evidence of 
service. 

(2) Where from any cause service is impossible, the summons shall be 

returned to the Court with a full statement of such cause and of the steps 

taken to procure service, and such statement shall be deemed to be evidence 
of non-servjce. 

[Sub-rule (/) amended in All; Rule 29-A added in AP. Ker. Mad & Mysore], 


High Court Amendments. 

ALLAHABAD (Notn No 1442/59: 5-3-1927).—For “rule 28” rtad “rule 28(/)”. ' 

ANDHRA PRADESH (Notn No Roc No 6842/51-Bl; 9-8-1957). Same as in Madra 
omitting “of India”. 


KERALA (Noton No B1-3312/5S of 7-4-1959).—Same as in Madras. . ; 

MADRAS (Dis No 209 of 1912 as .amended in 28-5-1958). Insert as rule 29-A;— 

"29A Notwithstanding anything contained in the foregoing rules, where the 
defendant is a public officer (not belonging to the Military. Naval or Air forces [of India]) 
sued in his official capacity, service of summons shall be made by sending a copy the 
summons to the defendant by registered post pre-paid for acknowledgment together with 
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,onginal summons, which the defendant shall sign and return to the Court which issued 
the summons.” 

^ • 

MYSORE.—Same as in Madras omitting the words “of India” after “military, naval 
or air forces”. (30-3-1967). 


Notes. Ihe commanding officer to whom summons is sent, is bound to cause service 
\.Md V Aggas, 10 M 319; Abraham v Holmes, II M 479]. The return sent is deemed 
evidence of service though unsupported by affidavit [Harrison v Hope, 9 BLR App 43]. 

30. Substitution of letter for summons, —[7] The Court may, notwith¬ 
standing anything hereinbefore contained, substitute for a summons a letter 
signed by the Judge or such officer as he may appoint in this behalf, where 
the defendant is, in the opinion of the Court, of a rank entitling him to such 
mark of consideration. 

(2) A letter substituted under sub-rule (7) shall contain all the parti¬ 
culars required to be stated in a summons, and, subject to the provisions of 
sub-rule (i), shall be treated in all respects as a summons. 

(i) A letter so substituted may be sent to the defendant by post or by 
a special messenger selected by the Court, or in any other manner which the 
Court thinks fit; and, where the defendant has an agent empowered to accept 
service, the letter may be delivered or sent to such agent. 

[R r31 & 32 added in All; r3I added in AP, Ker and Mad; rr 31-34 added in MysoreJ. 


High Court Amendments. 


ALLAHABAD (Notn No 1953//35 (n) of 22-5-1915 and Notn No 1903/35 (a) —1(6) 
of 19-3-1921 .—Add as new rules 31 and 32: — 

“31. An application for the issue of a summons for a party or a witness shall be 
made in the form prescribed for the purpose. No other forms shall be received by the 
Court. 

32. Ordinarily every process, except those that are to be served on Europeans, shall 
be written in the Court vernacular. But where a process is sent for execution to the 
Court of a district where a different language is in ordinary use, it shall be written in 
English and shall be accompanied by a letter in English requesting its execution. 

In cases where the return of service is in a language different from that of the district 
from which it is issued, it shall be accompanied by an English translation.” 

ANDHRA PRADESH (as amended by Notn No Roc No 6842/5I-BI; 9-8-1957).— 
Same as in Madras. 


KERALA (Notn No B1-3312/58 of 7-4-1959).—Same as in Madras with the exception 
that in sub-rule (1) for “India” read “the Government”. 


MADRAS (R O C No 2108/44 of 29-3-45 as amended on 28-5-1958 ).—the 
following as r 31: — 

“31. (/) The Court may, on the application of the plaintiff and on such terms as to 
security or otherwise as the Court thinks fit, dispense with the service of summons on a 
defendant who is resident in territory belonging to or occupied by a State at war with 
[India]: 

Provided that an order dispensing with service of summons shall not be made unless 
the Court is satisfied that the defendant is resident in such territory and that service of 
summons on him in the mode prescribed by the Code is not possible. 

(2) The Court may before making the said order direct such publication of the 
application as it considers necessary in the circumstances. 

(i) Where in any suit an order dispensing with service of summons on a defendant 
is made under this rule and a decree or order is passed against him, the Court may on 
his application and on such terms as may be just, set aside such decree or order and 
appoint a day tor proceeding with the suit. 

(4) The provisions of the first proviso to rule 13 of Order IX. and the provisions 
of rule 14 of the said Order shall apply to an order setting aside a decree or order under 


sub-rule (3). 

(5) The application Under sub-rule (i) shall be filed within one year from the date of 

cessation of hostilities with the said State. i * i- 

(6) The provisions of section 5 of the Limitation Act 1908 shaU apply to applications 

'“^“7)"^r^pro^sions of this rule shall apply mutatin mutandis to a respondent in an 
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appeal or a civil Revision Petition who is resident in such territory as is referred to in 
siib riUe (J), ' ^ 

MYSORE .—Add the following as rules 31, 32, 33 and 34: — 

31 . {!) Ihe Court may on the application of the plaintiff and on such terms as to 
security or otherwise as the Court thinks fit, dispense with service of summons on a 
detendant who is a resident in a territory belonging to or occupied by a State at war with 

.the Central Government: 

Provided that an order dispensing with the service of summons shall not be made 
unless thie Court is satisfied that the defendant is a resident in such territory and that the 
service summons on him in the manner prescribed by this Code is not possible. 

{2) Ihe Court may before making any such order direct such publication of the 
application as it considers necessary in the circumstances. 

(3) Where in any suit an order dispensing with the service of summons on a defendant 
IS made under Uus rule and a decree or order is passed against him, the Court may on 
his application and on such terms as may be just set aside such decree or order and 

appoint a day tor proceeding with the suit. 

{4) Ihe provisions of the first proviso to Rule 13 of Order IX of this Code and the 
provisions of Rule 14 of the said Order shall apply to an order setting aside the decree 
or order made under sub-rule (3). 

(3) Ihe application under sub-rule (3) shall be filed within one year from the date 

of cessation of hostilities with the said State. 

(6) Ihe provisions ot Section 5 of the Limitation Act, 1963 shall apply to applications 

under sub-rule (i). . 

{'/) Ihe provisions of this rule shall apply mutatis mutandis to a respondent m an 

appeal or a civil petition who is resident in such territory as is referred to in sub-rule (1). 

32. Where any party in a suit is represented by a pleader, the plaint or the written 
statement as the case may be, shall give the address of the pleader within the local limits 
ot the city, town or place where the Court is situate and the said address of the pleader 
shall be the address tor service on the party represented by the said pleader for purpos^ 
of all notices and processes issued in the suit. All such notices and processes in the suit 
or in any interlocutory matter in the suit shall be sufficiently served if left by a party or 
pleader or by a person employed by the defendant or by an officer or employee of the 
Court at the said address for service on the party intended to be served. 

33. Unless the Court otherwise directs, notice of an interlocutory application in the 
suit need not be served on a party who having been duly served with summons in the 
man suit has tailed to appear and has been declared ex parte by the Court: 

Provided that the Court shall direct such notice to be issued and served on any 
party in applications tor the amendment of any pleading in the suit, if the Court is of the 
opinion that such party may be interested in or affected by the proposed amendment. 

34. The provisions of Rules 32 and 33 shall also apply mutatis miiiiliwdis to appeals 
and revision petitions. 


ORDER VT 
Pleadings penerally 

1. ^‘Pleadilng’^ shaU mean plaint or written statement. 

Principle. The whole of this Order excepting rr 14 and 15 have been taken from 
the English Rules. The English rules of Pleadings underwent thorough revision in 1962, 
Or IS ot the English rules now constitutes a complete Code of the rules of pleadings. 
It gathers together in Or 18 all the rules of pleading which were formerly contained 
in scleral orders, viz Ors 19, 20. 21, 23. 24 and 25. It sets out all the rules of pleading 
in a systematic and comprehensive way in Or 28 rr 1-22. Plaint (or 7); Written statement 
(Or 8)^ Particulars required by Or 6. rr 4. 5. the answer to set off and the additional written 
statement are called subsequent pleadings (Or 8. r 9). Titles of suits, description of parlies, 
model plaints &c (App A Sch T, Forms (I), (2). (.3). Plaints 1-49). 

“The whole meaning of the system is to narrow the parties to definite issues and 
thereby diminsh expense and delay especially as regards the amount of testimony reauired 
on either side at the hearing" \per JrssEi. MR in Thorp v Holdsworth, 1876 3 Ch D 637, 
6391. “The sole object of it is that each mav be fully alive to the questions that-MO 
about (0 be argued in order that they may have an opportunity of bringing forward sildi 
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evidence as may be apropriate to the issues’* [Lord Halsbury in Sayad Md v Fatteh 

Md^ 22 TA 4: 22 C 324, 331; ^ee London & L Ins Co v Benoy. A1945 C 218: 78 CLT 

129], A document referred to in the pleadings cannot be regarded as part of the pleadings 
IGangabai v Punav, A1956 N 261], ^ \ 

L -C/O' '• 


2. Pleading to state material facts and-n^vidence. —Every pleading shall f 
contain, and contain only, a statement in a concise form of the material facts 
on which the party pleading relies for his claim or defence, as the case may be, 
but not the evidence by which they are to be proved, and shall, when necessary! 
be divided into paragraphs, numbered consecutively. Dates, sums and numbers 
shall be expressed in figures. 


r V S 
LL. 


Scope and Application. [See former RSC Or 19 rr 2, 4, 14, 21, 25 combined into 
one rule with additions; see now RSC Or 18 r 7 paras (1), (2), (3), (4) revised in 1962], 
RSC Or 18 r 7 lays down the guiding principles of the present system of pleading, that 
pleadings should be statements in a summary form, and should state only the material 
facts relied on and not the evidence by which they are to be proved. This rule further 
provides what are and what are not material facts to be pleaded (a) when pleading the 
effect or purport of a document on conversation; (b) when presumptions of law arise; 
and (c) when conditions precedent exist. An analysis of these terms of the English 
rule (revised in 1962) throws into relief the basic principles of pleading, in that a pleading 
should state—(7) material facts, not law; (2) material facts, not evidence; (3) material 
facts only; (4) all material facts; and (5) in a summary form (Annual Practice, 1965 p369). 

The object of pleadings is generally to see where the parties differ, so that each side 
may be fully alive to the questions in issue in order to be able to bring forward appro¬ 
priate evidence [Didar v Sohan, AI966 Pu 283]. 

Rule 2 is the fundamental rule of pleadings. Rules 10, 11, 12 are special applications 
of the general principle in this rule. As to the drawing up of pleadings see the Report 
ot the Civil Justice Committee, Ch III. 

The rules relating to Pleading prescribed in this Order are: — 

(/) Facts should be stated and not legal inferences to be drawn from them (r2). 

(2) Every pleading must contain, and contain only, a statement in a summary form 
of the material facts on which the party pleading relies for his claim or defence, as the 
case may be. Only maUerial facts on which the parties base their claim or defence 
should be stated (r 2) ie unnecessary matters should be omitted. Facts should be pleaded 
with sufficient definiteness to enable the defendant to understand the case he is called 
upon to meet Unditr v Radha, 19 lA 90: 19 C 507, 512; Matilal v Judhistir, 20 CWN 
310, 312]. 

(3) Facts should be stated concisely but precisely (r 2). Where particulars are required 
they should be given, eg fraud, misrepresentation, undue influence &c (r 4). 

(4) Allegations in anticipation of the opponent’s answer, should not be made, ie 
pleadings should be confined to what is material at the present stage of the suit (r 2). 

(5) Evidence by which the material facts pleaded are to be proved, should not be 
stated (rr 2, 10, 11, 12). 

(6) Performance of condition precedent being implied in every pleading it need not 
be alleged; the opposite party must specify distinctly the conditions, the performance or 
occfurrence of which he intends to contest (r 6). 

(7) Wheue necessary the effect of documents should be stated concisely without 
reproducing the whole or part, unless the precise words are material (r 9). 

{8) Facts which the law presumes to be true or as to which the burden of proof 
lies upon the opponent need not be pleaded unless the same has first been specifically 
denied by the other party in his pleading (r 13). Presumption (ss 79-90 Evidence Act). 

(9) A party cannot plead law but he may by his pleading raise any point of law 
(see RSC Or 18 r 11 post). 

A plaintiff should not merely aver that he is entitled to certain property, or that it 
was the duty of the defendant to do so and so, for these are conclusions of mixed fact 
and law. He must set out the facts which in his opinion give that title, or which impose 
on the defendant that liability or duty [judgment of Willes J, in Gautret v Egerton, 
1867 LR 2 CP 371 approved by Alverstone CJ, in West R C G M Co v Ry 1905, 2 
KB 400]. 


'‘Material Facts’^ are all facts upon which the plaintiff’s cause of action or the 
defendant’s defence depends, that is those facts which they must prove or fail. The 
question whether a particular fact is material or not depends on the special circumstances 
of each case iDerbyshire v Leigh, 1896, 1 QB 554]. As Cotton LJ, said: “It is absolutely 
essential that the pleading, not to be embarrassing to the defendants, should state those 
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: tacts which will put the defendants on their guard, and tell them what they have to meet when 
the case comes on for trial” ^Phillips v P, 1878, 4 QBD 127^ 139; relied on in Matilal 
V Judhistir. 20 CWN 310, 312]. But it is to be noted that pleading should not state any 
fact, which is not material at the present stage of the suit even though it may become 
material hereafter. Thus the plaintiff need not aver that a condition precedent has been 
performed; it is for the defendant to assert that it has not (see Or 6 r 6 post). 

When issues of far-reaching public importance are involved, it is essential that the 
pleadings should state with particularity the claims made by the one side and the other 
'[Att General v Bayly Ltd, A1950 PC 73: 54 CWN 435]. “The word ‘material* means 
necessary for the purpose of formulating a complete cause of action; and if any one 
‘material’ statement is omitted, the statement of claim is bad’* [per Scott LJ, in Bruce v 
Odhams Press, 1936, 3 All ER 294]. Material facts are the entirety of facts which would 
be necessary to prove to succeed in the suit. No law shall be pleaded. These rules apply 
equally to the defendant [Ramlal v Ramniwas, ILR 1959 Raj 276]. If the facts are in 
pleadings a point of law arising from them can always be taken, even if the plea is not 
specifically taken [Union v Nawa Bros, A1961 C 600]. If a material fact is not pleaded, 
evidence of it cannot be given [Mehagu v Narayon, A1952 N 60]. In the absence of 
specific plea a question cannot be gone into [Rom Pd v S, AI970 SC 1818]. Intention 
IS a question ot tact which must be specifically raised in the pleading [Ptirnanand v 

Kamala, A1965 P 39]. The legal consequences which flow from material facts need 
not be stated. If the legal consequences are inaccurately or incompletely stated that 
docs not shut out from arguing points of law which arise on the facts pleaded [Karsales 
Ltd V Wallis, 1956, 2 All ER 866]. Where plaintiff alleges hostitle title, it is not necessary 
to plead adverse possession in terms, as such possession is a question of evidence 
XAboobucker v Sahil\ A1949 S 12]. Where the plaintiff sets up a case that a document 
relied upon by defendants is a fabrication it is not necessary for him to formally plead 
either by his original plaint or amendment [Girijonandini v Bijcndra, A1967 SC 1124]. 

Here as well as in England, the duty of a pleader is to set out facts upon which 

he relics and not legal inferences to be drawn from them [Gonri v Madho, A1943 PC 

147: 48 CWN 36. 42j. The inferences of law to be drawn from the pleaded facts 
need not be stated in the pleading [per Denning LJ, in Shaw v S, 1954, 2 QB 429, 441]. 
“The practice of the courts is to consider and deal with the legal result of pleaded 
facts, although the particular result is not stated in the pleading’* [per Scrutton LJ in 
Lever Bros v Bell, 1931, I KB 357]. A party is not bound to plead the law. It is for 
him to plead and prove the facts from which the Court may draw the legal inference 
of estoppel [Somnath v Ambika, A1950 A 121. As to how estoppel should be pleaded 
see author’s Evidence, 12th Edition p 10431. Plea of law can be raised at any stage 

[Gnlznr v Govt. A1950 A 212j. 

The plaintiff is bound to state the nature of the deeds on which he relies in deducing 
his title from the person under whom he claims and to show the devolution of the estate 
to himself \Mafital v Judhistir, sup]. Often it is necessary to give details as to time, 
place or pedigree [Palmer v P. 1892, 1 QB 319]. If a fact is unequivocally admitted in a 
pleading it is unjust to come to an opposite view on strav pieces of evidence [Sohhag 
V Pirthi, A1950 N 160]. 

' i he plea ot maintainability of the suit is essentially a legal plea. If the suit on the 
face of it is not maintainable, the fact that no specific pleas were taken or no precis^ 
issues were framed is of little consequence [S v Kolyan, A1971 SC 2018]. Where the 
High Court was considering competing claims of two parties under two separate agreements 
of sale and was upholding the truth of the execution of the two agreements, no error 
'was committed by the Court in holding that one of the contracts was contingent even 
if there was no pleading to that effect [P V A Ayyappa v Ayyappan. A197I SC 20921. 
Admissions made in the court regarding true stale of affairs should not disentitle the 
opposite party from succeeding merely because of the absence of a plea [Debt v Bhim» 
A197I D 316]. 

Custom. Plaintiff basing his case on custom must actually plead custom [5rt/ig V 
Munshi, A1961 .SC 1374!. It is not absolutclv essential that a custom should be set up, 

if the facts fomring the foundation of a claim on custom are stated [Somu v Gotiriigon. 
A1956 AP 235]. 


Construction of Pleadings. Pleadings in India, especially those in the mofussil 
should not be construed very strictly and the court must look to the essential justice of 

been strictily attended to 

[Girdhane v Koolahul. 2 MIA 344; Md Zahoor v Rutta 11 MIA 468' /># V v 

Uan,U,ai. 50 lA 49: A1923 PC 6; Kedor v Hari. A1952 SC 47: 1952 S uL„ V 

Tilwi V ^ ^ Gulabclmhd, AJ956 

171, Tikam v S, A1964 Pu 15; Shyamlal v Madhu. A1959 C 380; Didar y Sohan. 
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A1966 Pu 282], but pleadings in the original side of the High Court stand on a different 
footing and no laxity can be allowed iShyamlal v Madhu, sup; Badat & Co v E I T Co, 
A1964 SC 538]. The above rule does not apply when the pleadings are drawn up in 
English by a distinguished lawyer [Firm Ramsahay v Bishwanaih. A1963 P 221]. Pleadings 
have always to be read as a whole and it is not right to pick out one or two words out 
of their context and draw inferences therefrom [Rangu v Rambha, AI967 B 382]. 

Responsibility in Drafting Pleadings. If a pleading contains any statement which 
^s false to the knowledge of the practitioner he exposes himself to the risk of professional 
misconduct. A practitioner preparing and filing an affidavit containing statements which 
he knew or had strong reason to believe to be false, is guilty of professional misconduct. 
He exposes himself to the same risk in inserting similar statements in a pleading iMyers 
v Elman. 1940 AC 282]. 


Variance between Pleadings & Proof. [Finding not to Go Beyond Pleadings]. 

“No amount of evidence can be looked into upon a plea which was never put forward” 
■[per LORD Dunedin in Siddik Md v Saran, 43 IA 27; A1930 PC 57; Ranade v Union'. 
A1964 SC 24; Trojan & Co v Nagappa, A1953 SC 235; Tirlochan V Karnail, A1968 Pu 
416, 430; Dominion v Bhikraj, A1957 P 586; Parmeshwari v Khusali, A1957 P 482; 
Bujhawan v Shyama, A1964 P 301]. In the abesnce of any plea or issue no evidence 
can be considered to be relevant and cannot be taken into consideration [Vanguard &c 
V Sarah. A1959 Pu 297]. The rule is based mainly on the principle that no party should 
be prejudiced by the change in the case introduced [Indermal v Ramprasad, A1970 MP 
40 {Eshan v Shama, 11 MIA 7; Haji Umar v Gustadji. A1915 PC 89 ref)]. 

A party should not be allowed to succeed on a cause which he has failed to set up 
[Alhm V Golhpalli, A1968 AP 291]. A plaintiff coming to the court with a specifip 
case and with a specific ground of relief cannot go back on them and seek to claim the 
same reliet on the tacts alleged by the defendant [Lodd Balamukundas v K Kothandapani, 
A1971 M 422; Ramdoyal v Jimmejoy, 14 C 791 FB]. Where plaintiff expressly pleaded 
that temple was ‘dedicated for worship of general public’ and defendant merely pleaded, 
temple and idol to be private, finding that temple was dedicated to the members of the 
family goes beyond the pleadings and evidence [Deokinandan v Murlidhar, 1956 SCR 756: 
A1957 SC 153J. In the absence of any pleading or any issue that sub-letting was made 
With the permission of the landlord court has no jurisdiction in holding that it was done with 
landlord’s permission [Gappidal v Dwarkadheeshji. A1969 SC 1291]. 


4 

If a party asks for a relief on a clear and specific ground, and in the issues or at 
the trial, no other ground is covered either directly or by necessary implication, it would 
not be open to the said party to attempt to sustain the same claim on a ground which 
is entirely new. But in considering the application of this doctrine Court must bear in 
mind that considerations of form cannot over-ride the legitimate considerations of 
substance. If a plea is not specifically made yet it is covered by an issue by implication, 
and the parties knew that the said plea was involved in the trial, then the mere fact 
that the plea was not expressly taken in the pleadings would not necessarily disentitle a 
party from relying upon it if it is satisfactorily proved by evidence [Bhogwati v Chandra- 
maul. A1966 SC 735 {Trojan & Co v Nagappa. A1953 SC 235; Sheodhan v Sura}, A1954 
SC 758 considered); Kiritsinhji v Pharamroj. A1970 G 284; Nagubai ^1956; 

SC 593; Kunju v Philip, A1964 SC 164; Kameswaramma v Subba Rao 884 . 

1963, 2 SCR 208; Baidyanath v Coal Purchase &c. A1971 P 229; Devisahai w Govindrao, 
A1965 MP 275; Binani Properties v Gulamali, A1967 ^ 390]. Where the issue was . 
“Whether the notice served was valid and sufficient? defendant is not 
raising the point that the lease was for manufacturing purpose JS/ez/ar/ ^ Co ^ 

A1963 C 198] Even though a plaintiff fails on the case that he made out m his 
he can still succeed on the^ case where the liability is clearly admitted by the defendant 

without reservations iParekh Bros v Kartick. A1968 C 5321 In ^ a^nd T^decl^on'’ 

was no specific issue the question had been argued before ii court thoueht 

had been given thereon without any objection being raised so the i 

it proper to decide it on merits [5 v Bundi 

on a point were vague but all facts were before the High Court and the^ nofffi 

was fully argued without objection and the High Court [Union v 

objection for consideration of the point was not permitted by P 

Khas Karanpura <^c, A1969 SC 1251. ,• t , 1 ,- nlamtifF for which 

The rule undoubtedly is that the court cannot grant relief ~ 

there was no foundation in the pleadings and which e o u- u nlaintiff could 

or had an opportunity to meet. But when the alterna ive case which the plaintiff _could 

have made, was expressly admitted by the defendant in his written statement [Firm 

Srinivds V Mahabir. A1951 SC 177 : 1951 SCR 277 (Mohan v Mamoor, 70 lA 1 : 
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Aiy4J PC 2y rel onJJ or in his evidence IMir Niyamath v Commercial <fec, A1969 AP 
294J a decree could properly be given on that basis. 

The ordinary rule of law is that evidence is to be given only on a plea properly 
raised and not in contradiction of the plea lOm Prabha v Abnash, A1968 SC 1083]. 


Alternative and Inconsistent AUegations. Under certain conditions a plaintiff may 
“rely upon several difierent rights alternatively although they may be inconsistent” [per 
Brett, LJ, in Phillips v P , 1878, 4 QBD 127, 134] and a defendant also “may raise by his 
defence without leave as many distinct and separate, and therefore inconsistent defences as 
he may think proper” [per Thesiger, LJ^ in Berden v Greenwood, 1878, 3 Ex 251, 255]. 
A plaintitt may rely upon diferent rights alternatively and there is nothing in the Code to 
prevent a party trom making two or more inconsistent sets of allegations and claiming 
relief thereunder in the alternative. The question, however, arises whether in the absence 
of any such alternative case in the plaint it is open to the court to give him the relief 
on that basis [Firm Srinivas v Mahabir. A1951, SC 177 : 1951 SCR 277]. Inconsistency 
of allegation may be viewed with the greatest suspicion, but it does not render the suit not 
maintainable [Narendra v Abhoy, 34 C 54 FB; Sitbba Rao v Lakshmana, 49 M 820; 
Sheo Narain v Bhallar, AI950 A 352]. Inconsistent pleadings are not prohibited but the 
litigant who avails himself of the right to press inconsistent cases and endeavours to 
establish both the alternatives by contradictory, oral testimony, places himself in peril 
and may find himself entangled in inextricable difficulty, for evidence adduced in support 
of two absolutely inconsistent cases which are mutually destructive can hardly be expected 
to secure confidence [Bhubanmohini v Kitmitd^ 28 CWN 131]. Where a plaintiff sues 
alleging that a deed executed by her is a forgery the court should not allow the pleading 
of the inconsistent issue whether it was executed under undue influence. The plaintiff 
cannot be permitted to allege two absolutely inconsistent state of facts, each of which 
IS destructive ot the other [Md Bakhs v Hnsseini, 15 lA 81 : 15 C 684; see Matilal V 
Judhistir, sup; Nripendra v Birendra, 21 CWN 939, 944; Gosto Bchari v Haridas, A1957 
C 551 \ Abdul Rahim v Md Azimuddin^ AI965 P 156]. It has however been held that the 
court has no power to throw out a case merely on the ground that the plaint sets up 
two inconsistent causes in the alternative [Jino v Manon, 18 A 125]. Alternative plea of 
being owner of and having a right of easement over the same land though not com- 
mendable is allowable [Vyas v Mattoo, AI971 Raj 237; Shivpuri v Sardari, A1966 Raj 265]. 
lamtiff making alternative claims, one for declaration that gift is non est and the second 
a 1 IS made to defraud creditors, second being proved, relief should be granted [5 v 
lam, A1968 Pu 479]. It is open to the defendant to plead tenancy and adverse pos¬ 
session m the alternative [Aimoram v Parasram, A1971 HP 11], Defendant contesting 

wi on ground of forgery cannot put up alternative claim of undue influence [Gopinatk 
V Chunmlol. A1953 N 316j. 


Whenever alternative cases are alleged, the facts belonging to them respectively ought 
not to be mixed up. but should be stated separately, so as to show on what facts each 
alternative relief is claimed (Annual Practice. 1965. p 372). In this case a lady instituted 
a suit for cancellation of a deed of gift executed by her in favour of her husband on the 

that she executed the document on the impression that it was a power of attorney 
\Offil Ass V Bidyasumlari, 24 CWN 145; see Or 7, rr 7 and 8], Where plaintiff claimed 
title to property on basis of sale court declined to investigate in appeal alternative case 

^ "o foundation in pleadings 

Jilt '' ^ The court has power to strike out from the 

r suit ?nrT Tirf pleading that may embarrass or delay the fair trial of 

choose mie or o^h 'f ‘he court may put the plaintiff to election to 

choose one or other of the inconsistent reliefs IDwarka v Ramjatan. A1930 A 877 : 

53 A 16, see Ramavvan V Pechi A1955 T-P i Tdl i* *• i • * t. 

stated separately (see Or 7. r8 and Or 8 17^. alternative claim to be 

justifiable b'ash it ® justifiable claim upon an un- 

ad^ued or proved fae^ o ^H '^ “ contention that is borne out by the 

A1938 PC 12^11 As to i^nramchand v Mir Ahmad, 42 CWN 989 ; 

irz s;i. r; .rs? 


Points of Law May be Pleaded. 


Under RSC Or IS, r 11 “a party may by hiS 
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pleading raise any point of law. There is a vital distinction between pleading law, which' 
is not permitted and raising a point of law in a pleading which is permitted under 
RSC Or 18, rll. Pleading law obscures or conceals the facts of the case; raising a point 
of law defines or isolates an issue or question of law on the facts as pleaded (Annual 
Practice, 1965, p 370). 

If a party intends to raise a point of law on the facts as pleaded, it is a convenient 
course to do so in the pleading. But nevertheless, he may, at the trial raise a point of 
law open to him even though not pleaded [Independent &c v Knowles <Slc, 1962, 3 All 
ER 27]. 

3. Forms of pleading—Th& forms in Appendix A when applicable, and 
where they are not applicable forms of the like character, as nearly as may be, 
shall be used for all pleadings. 

Notes. (See R S C, Or 19, r 5). The former r5 which prescribed the Forms of 
Pleading have been revoked and not replaced. There are now no prescribed forms on 
pleading in England. The forms are intended as specimens of brevity and also of the 
character of pleadings required; but in practice modifications are not infrequently necessary 
to ensure clearness according to the special facts of each case. As to the misleading 
character of forms, see Ram Pd v Hazarimidl, 58 C 418. 

4. Particulars to be given where necessary .—In all cases in which the party 
pleading relies on any misrepresentation, fraud, breach of trust, wilful default or 
undue influence, and in all other cases in which particulars may be necessary 
beyond such as are exemplified in the forms aforesaid, particulars (with dates 
and items if necessary) shall be stated in the pleading. 

[R 4-A added in AP, Kerala and Mad; Rule renumbered as sub-rule (/) and sub-r(2), 
added in Mysore]. 


High Court Amendments. 


ANDHRA PRADESH.—Same as in Madras. 

KERALA (Notn No Bl-3312/58 of 7-4-1959). Same as in Madras. 

MADRAS (R O C No 2770/44). ^Add the following as r 4-A: — 

•‘4-A. (/) In a suit for infringement of patent, the plaintiff shall state in his plaint^ 

or annex thereto the particulars of the breaches relied upon. 

(2) In any such suit the defendant if he disputes the validity of the patent shall state 

in “his written statement or annex thereto the particulars of the objections on which he 
relies in support of such invalidity. 

(3) At the bearing of any such suit no evidence shall, except by leave of the Court, 

(to be given' upon such terms as to the Court may seem just), be admitted in proof of any 

alleged infringement or objections not raised in the particulars of breaches or objection! 

respectively. 


MYSORE .—Renumber r 4 as r 4(/) and add following as sub-r (2): — 

“(2) In a suit for infringement of a patent, the plaintiff shall state in his plaint , or 
annex thereto the particulars of the breaches relied upon, and the defendant if he disputes 
the validity of the patent shall state in his written statement or annex thereto the 
narticulars of the objections on which he relies in support of such invalidity; at the hearing 
of any such suit no evidence, shall, except with the leave of the Court (to be given upon 
such terms as to the Court may seem just), be admitted in proof of any alleged infringeinent 
or objections not raised in the particulars of breaches or objections respectively. (30-3-1.967) 


Scope and Application. (See former RSC Ot 19 r 6, 7 & 7B; now RSC Or 18 r 12 
with additions). As to particulars, while unnecessary details should be excluded such 
facts as are essential to make out a clear statement of the case and to prevent surprise 

should find a place. The opponent should be able to PM/ioc v P ' 

dispute and what case he has to meet [see observations of Cotton U in PhMps v P. 

and JESSEL MR in Thorp V Holdsworth. Too much detail not only obscures the 

issues but enhances the burden of proof. 

Fraud, Undue Influence &c. Fraud being an objective fact known to the party, 
rraua, unuue regard to breach of trust, wilful- 

comp aining, particulars of it ^ But when a state of mind is complained 

again S" is im"f to give particulars and it is covered by Or 6 r 10 

SI- V A1951 B 72], Where an improper conduct is alleged, particulars must 
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allegations in the plaint are answered by equally general aUegationS 
plaintiff cannot complain I Union v Pandurang, A1962 SC 630], It is perfectly well setUed 

allegations, however strong, are insufficient even to amount to an averment of 
/ 1 s'’ tLORD Selbourne in Waltinford I Mutual 

noatn Gangadhar v Shrinivas. 19 CWN 

la? '' '5 C 533: Bharat Dharma &c v Harish 64 lA 

143; AI937 PC 146; Nagendra V Parbati, 20 CWN 819; Annada v Atul, 23 CWN 1045- 

ZZr'r f ^T-'’ ‘‘r A '' A1970 AP 440], The same rule ap^’ 

A1926 PC ic'’ 543 r P "'"r“^" statement [Nasiruddin v Ahmad. 

* n.‘. relying on fraud or deceit must give particulars 

[Namdeo v Bijay, A1963 B 244]. What was said about fraud would apply to any 

improper conduct [Bharat Dharma &c v Harish. sup; Union v More. AI962^SC 63of 

stated Za allegation of corrupt practice must be clearly and specificaUy 

imdne .ntf Particulars given. Where undue influence is not pleaded, evidence of 
undue influence cannot be considered [Hahibbhai v Pyarelal. A1964 MP 621. 

influence or coercion must be separately pleaded and full particulars 
eparately given. For instance, in coercion threatened with death, the nature ^of threat 

548 - A795rsc‘'2g0^^A' given [Bishundeo v Seogeni. 1951 SCK 

range themselves under one or other of these heads—coercion or fraud |5o/>iei7iivar v 

^ ^ 130]. Similarly in the case of conspiracy full particulars 

aid lolffision lA/ S TLR 318, 319]. Distinction betwLn fraud 

and collusion [Nasubai v Shoma Rao> AI956 SC 593: 1956 SCR 451]. 

immlH "i‘\ general allegations of fraud without specific instances ought to be 

mruediately rejected or returned, as it does not disclose a cause of actior'^aZ" v THiict 

Of omof Z °Z-,T?. 7 another kind of fraud cannot, upon failure' 

“lent" an7 ” ' \ ^ 157]. To caU a'Lf both 

1 pZ Zt i wa? inconsistent with 

T,.,z rr,,r ,•-vV'-jr c"™ "7?'” 'vr^; 

to meet plafntifTs case rT"'’ i" snffleient detail to enable tL dTfendMt 

of a documZr is iZcach^rTiTnL genuineness 

or undue influence [Parag v Chh i' *“^*‘i9uently to plead fraud, misrepresentation 

the party mus? be r^Sd to h r “ i®°'"- “"esed. 

B 518]. Where details of mLcZsZ? 7P'^ading [Indramani v Natu. A1956 

written statement, the plea cannot he objections in the 

MP 37]. ^ ^ ^ considered {Firm Gopal v Firm Hazarl A1963 

in a'polffion“ffi domTnS ttThcr IrTvt '7 f'«=‘ 

[Pamialal v Kiran. A1952 N 85] ^ ^ set out how that was so 

The party must plead^ffi^ pZL7liafurc''o7th7n7*'^''* purpose, 

and the unfair advantage obtained *hv thf^ tu^ influence exercised, the manner of its use 
Karnal, AI963 SC 12791 Refnr ^ he other Reason of the rule stated [Ladli Pd V 

not court must scrutinise pleadings toTiiront^h'?*^^ was exercised or 

full particulars thereof have been given that a plea has been made out and that 

AI972 HP 33], Pleadings in caseZn? ifvc /o' h ^ 

must dearly show the origin of The Zh7 wZffi The nature of the tiUo 

Pirojshah, A1953 N 205]. whether statutory or otherwise [Surendra v 

/ 

cIaimed.‘’'JIrSrs^"of'^sums Sved'^S "JeTnd® general account is 

Tl'oZ'o? V oSns/p/T 28"chn773"Z ^‘herwise, if 

TLR 206 CA], Where a lump sum is claffiZ '' Anrferson, 1901, 18 

oam'’*“"‘i *0 whom paid should h7'^-"’°"r7^ *’‘*'‘* ”” occasions, 

280]. Full particulars of negligence cTmpIained^ o7 r7''7 ^^""" '' <891, 7 TLR 

contributory negligence [Merlin v Egerton. 1867, 2 CP 371, 

H B Society. AI960 C 214;7ee howeS TLL v ^ IR <20; Prafulla V 

should be given. A plea of negligence should he ^ <R <81 CA] 

allowed to be raised for the first time in appeal rWeii* M *!’*’ P’‘^^‘<*"8s and cannot be 
Plaintiff must give full particulars of ra/hnej nZl o^r"- A1964 SC 152], 

A1963 B 223], ’ '"Junes etc [Asha v Lalsingh. 
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Omission to use the words ‘customary right’ is not material where the facts stated 
and proved warrant that conclusion [Venkadu v Subbaraniaiah, A1954 AP 54]. 

Plea of fair comment iPeter & Sons Ld v Hodgson, 1909, 1 KB 243; Digby v 
Financial News, 1907, 1 KB 502]. Justification should be sppecifically pleaded [Ogiivie 
V Punjab &c, A1929 L 561; Radha Krishen v Bates, A1953 A 302]. A special custom 
ought to be specifically pleaded [Bulaqan v Ratan, AI928 A 656; Bhikari v Madan, 
A1951 Or 73]. A person relying on part performance must plead that he has either 
fully performed the contract or he is willing and ready to perform that part which 
remains unfulfilled [Devisahai v Govindrao. A1965 MP 275]. 

In a libel action the defamatory words must be set out in the plaint. When the 
defamatory sense is not apparent, the ’innuendo’ must also be set out in clear and specific 
terms [Hay v Aswini, A1958 C 269]. 

When it is a question of construction of a contract, it cannot be affected by the 
failure to make a specific and precise plea that it was executed not in his personal) 
capacity but on behalf of a gram panchayat yShagwan v Rameswar. A1959 SC 876: 
1959 SCJ 871]. In a suit for damages based on wrongful repudiation of contract, 
acceptance of repudiation need not be specifically pleaded [Pratabmull v Manick, 64 

CWN 992]. For specific averments about damages in a suit under Fatal Accidents' Act 
see Govt v Jeevaraj, A1970 Mys 13. 

Plea of non-compliance with Or 32 r 7 should be specifically pleaded [Lalji v 
Satnarain, A1962 P 182]. Estoppel whether of law or fact should be specifically pleaded 
[Sirichand v Jotiram, 63 PLR 915]. 

5. Further and better statement, or particulars—A further and better 
statenient of the nature of the claim or defence, or further and better particulars 
of any mater stated in any pleading, may in all cases be ordered, upon such 
terms, as to costs and otherwise, as may be just. 

LKule renumbered 5(7) and sub-r (2) and (.7) added in Bombay & Gujarat and 
Sub-T (2J added in MysoreJ. 


High Court Amendments. 

BOMBAY .—rule renumbered as sub-rule (/) and sub-rules (2) and (ij addrsd as 
follows: — 

“(2) No application for further and better particulars from the plaintiff or the defendant, 
except the one given by the defendant on [or before] the returnable date of the summons 
or by the plaintiff on lor before] the first date fixed for hearing after filing of the written 
statement, shall be entertained, unless the plaintiff or the defendant assigns good cause 
tor the same. 

(J) After tiling the written statement, the Court shall fix a date for (/) reception of 
documents other than those in possession or power of parties, and (ii) applications 
tor interrogatories, discovery of documents and the inspection thereof. Such applications 
should not be entertained thereafter, unless good cause is shown to the satisfaction of 
the Court.” [1-11-1966J. 

GUJARAT.—Same as in Bombay with omission of the words inside brackets. 

MYSORE.—Rule renumbered as sub-rule (7) and sub-rule (2) added as follows: — 

“(2) In a suit for infringement of a trade mark or copyright, the Court may either 
on its own motion or on the application of any party apply the provisions of sub-rule (2) 
of Rule 4 of this Order so far as the circumstances of the case may allow”. (20-3-1967). 


Scope and Application. [See former RSC Or 19 rr 6, 7 and 7B; now RSC Or 18 
f 12 with additions (revised in 1962)]. Particulars should be applied for at an early stage 
of the suit. Ordinarily there is no need for an affidavit when applying for particulars; 
but the court may in a suitable case ask for an affidavit in support of it. Particulars 
are delivered as a part of the pleadings. Subsequent pleadings (Or 8 r 9). Order for 
particulars is discretionary; the court will see whether the rules relating to pleading have 
been complied with or whether the pleading is embarrassing to the party applying for 
particulars {ante p 355). “The object is to extend the beneficial function of particulars 
by extending the range of facts of which particulars may be given or ordered. There 
are now no facts or classes of facts contained in a pleading of which the court may not in 
a suitable case order further and better particulars to be given” (Annual Practice, 1965 


p384). Form of particulars (No 16 App A Sch 1). ... 

Tf thi> nleadincs of either party be too vague, the court may require him to file a 
further S sUtement [All v Gobind. 17 C 840, 848; Faqir v Thakur. A1941 O 457]. 
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K 5 only permits a better statement and if the court considers that no replication is 
called for, it may reject ii [Bihari v Chandu, A1939 L 386]. Further and better statement 
does not permit introduction of new material on different cause of action that would 
be repugnant to r 7 \Mehnga v Maya, A1937 L 795]. Particulars cannot be ordered 
because evidence has been pleaded contrary to Or 6 r 2 [Ralyaram v Kaluram, Al95a 
C 149J. , 

‘Upon such terms” authorise an order that if particulars be not delivered the suit 
shall stand dismissed [Davey v Bentinck, 1893. 1 QB 185 CA; Gajadhar v Gokid, A1940 
N 261] or be stayed. In case of plaintiff's disobedience to the order directing the giving 
of particulars, in the case of the plaintiff his action should be stayed and in the case of 
the defendant his defence should be struck out [Gouri v Manki, 45 A 624, 627; Nedungadl 
Bank v Offi Ass, 57 M 645]. When is dismissal of suit for non-compliance not justified 
[Kissenal v Midtanmal. A1964 C 328]. Particulars of statements in a petition or affidavit 
can also be directed to be furnished [Sitaram v Hariram, 40 CWN 913]. 

Court will not sanction an attempt to deliver interrogatories under the guise of 
seeking particulars [Lister v Thompson. 1 TLR 107]. But if the information is clearly 
necessary to prepare for trial, it must be given though it may disclose some evidence on 
which the opponent may rely [Marriott v Chamberlain, 17 QBD 154, I6I; Wootton y 
Sievier, 1913, 3 KB 499 CA]. When averments in the plaint are not sufficiently precise 
and particulars are not asked for, the matter cannot be referred to in second appeal 
[Premsukh v Ram, 1 PLT 34]. 

Discovery and inspection (Or II). There is no hard and fast rule as to whether 
asking for particulars should precede discovery and vice versa. The matter rests on the 
discretion of the judge to be exercised after consideration of the special circumstances 
ot each case [Waynes Merthyr & Co y Radford <& Co, 1896, 1 Ch D 29, 35; see also 
Millar v Harper. 1888, 3 Ch D 110, 112], 

Discovery may precede particulars on two conditions: (/) where the information 
sought is necessarily within the opponent’s knowledge; (2) where the court is satisfied 
that no unfair attempt to fish out a case is being made [Ramachandrayya v Buchayya, 
A1935 M 288]. 

Appeal. If defendants are discharged on failue of plaintiff to furnish necessary 
particulars, the order is appealable [Nazir v Azam^ AI941 M 223]. 

f). Condition precedent .—condition precedent, the performance of 
occurrence of which is intended to be contested, shall be distinctly specified in 
his pleading by the plaintiff or defendant, as the case may be; and, subject 
thereto, an averment of the performance or occurrence of all conditions precedent 
necessary for the case of the plaintiff or defendant shall be implied in his pleading. 

Scope and Application. [See former RSC Or 19 r 14; now RSC Or 18 r 7 para (4) 

revised in 1962], Although prima facie a person may be entitled to bring an action in 

respect of a certain right or to a certain sum of money, in some cases something more 

must be done before he can sue either by reason' of the provisions of some statute or 

because of some agreement between the parties; that is known as condition precedent. 

When a condition precedent is pleaded, the burden of proving its due performance or 

its waiver is on the plaintiff. For examples, see Forms No 13 para 2; No 20 para 2; 

No 37 para 2; No 47 para 3; No 48 para 5 in App A Sch 1. Or 6 r 6 must be read along 

with Or 8 r 2. It is for a defendant to raise by his pleading all matters which show that 

the suit is not maintainable. A landlord suing his tenant for eviction cannot anticipate' 

any contest on the point of notice. It is not for him to plead the condition precedent at' 

first. It is for the defendant tenant to raise the point if he wishes to contest [Krishna V 

Adya. A1944 P 77]. 

In a suit for eviction under sll Bihar Buildings (Lease, Rent and Eviction) Control 
Act 1947 determination of lease by notice under sill T P Act is condition precedent 
[Ntranjan v Chaitanyalal. A1964 P 401 FB]. Where lessor's tide is denied for the first 
time in written statement determination of tenancy by notice under s 106 T P Act is 

necessary but not so if denial of tenancy is prior to institution of suit [Ranmyan V 

^ under slll(.c) T P Act is condition precedent 

[Abdid Rahim v Md Azimaddin. AI965 P 156J. Notice of suit under s 15(6) W B‘ 
Premises Tenancy Act. 1956 is condition precedent and should be implied in pleading 
[Binani Properties v M Gidamali. A1967 C 390] 

Neither party need allege the performance of by him of any condition precedent, 
as such performance is implied m every pleading. But if a party intends to contest tha 
non-performance of any condition precedent by his opponent, he must state specificaUy 
what that condition was and plead its non-fulfilment. Thus where the foundation 
ot defendant's liability is service of notice on him, plaintiff is to pr^v^ semVof^oS^ 
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(under s 54 Cess Act) though an averment to that effect may be implied in his 
pleading \_Bir Bikram v Tafazzal. 37 CWN 504]. If the defendant does not specifically 
plead non-performance of condition precedent plaintilf cannot be non-suited on that ground 
[Azimuddin v Hercules Ins, A1953 B 61]. Where the residence of the transferee within 
the police station was a condition precedent to the validuty of sale it was incumbent 
upon the defendants to deny the performance of the said condition and also to plead 
all facts which establish the illegality of the transaction [Thakur v Bhagat, A1961 P 
286]. In a suit for damages for breach of contract, plaintiff need not state in the plaint 
that he was ready and willing to perform his part of the contract [Firm K v Firm G, 
A1926 L 318]. 

An allegation which is of the essence of the cause of action is not a condition 

precedent and must be pleaded. Thus notice of dishonour of a cheque is a part of 
the cause of action [Ahmed Hossein v Chemballi, A1951 C 262; Fruhauf v Grosvenor 
<£ Co, 61 LJQB 717]. Where in a suit for specific performance the plaint does not 
contain the words ‘readiness and willingness’ on the part of the plaintiff, but the plaint 
as a whole complies in substance with this requirement, the plaint cannot be thrown 

out [Shamlal v Yesaram, A1954 N 334]. A tenant in occupation cannot sue the landlord 

on the latter’s covenant unless notice to repair has been given [Makin v Watkinson, 

LR 6 Ex 25]. 


7. Departure.—'No pleading shall, except by way of amendment, raise any 
new ground of claim or contain any allegation of fact inconsistent with the 
previous pleadings of the party pleading the same. 

Scope and Application. [See former RSC Or 19 r 16; now RSC Or 18 r 10 with 
additions (revised in 1962)]. “This rule means that a party’s second pleading must not 
contradict his first; and the effect of the rule is to prevent a plaintiff from setting up in 

his reply a new claim which is inconsistent with the cause of action alleged in the statement 

of claim” (Annual Practice, 1965 p 380). As the side note indicates this is known as “a 

departure in pleading”. After the parties have filed their pleadings they will not be 

allowed to depart from the grounds taken up or to plead anything new or inconsistent 
with the previous pleadings. No party can be allowed to depart in appeal from his 
definite case stated in his pleading [Ramanugrah v S, A1966 P 97; Brijbehari v Bir 
Bahadur, A1968 P 203]. If any addition or alteration is desired, either party may apply 
for amendment under Or 6 r 17 (see notes post) or an additional statement may be 
filed under Or 8 r 9. Rule 7 is subject to Or 6 r 17 [Parbati v Alupati, A1966 Or 6]. 
Where pleadings contravene Or 6 r 7 the court would be justified in ignoring them 
[Govind v Mungaii, 57 IC 684]. Where defendant sets up title to the lands in suit as 
the nearest reversioner, the court cannot on his failure to prove the case allow to make 
out a new case not made in the written statement but which is wholly inconsistent with 
the title set up [Sheodhari v Suraj, A1954 SC 758]. Plaintiff cannot be allowed to make 
a new case of henami not raised in the pleadings [Jabeda v Haji Md, A1957 C 360]. 
Plaintiff cannot set up facts in the rejoinder which are inconsistent with those in the 
plaint [Vishwapati v Venkata, A1963 AP 9]. A plea not pleaded or not raised m issue 
can be entertained at a later stage, even sometimes in appeal, provided the party 
concerned is not prejudiced and provided further that all materials and facts are already 
on record [Vaidyanath v Rambadan, A1966 P 383 {Mohan v Manzoor, AI943 PC 29 
refjj. As to alternative and inconsistent pleadings, see notes under Or 6 r 2 {ante p 357). 

8. Denial of contract .—mieve a contract is alleged in any pleading, a 
bare denial of the same by the opposite party shall be construed only as a denial 
in fact of the express contract alleged or of the matters of fact ^om which the 
same may be implied, and not as a denial of the legality or sufficiency in law 

of such contract. 


Scope and Application. (See former RSC Or 19 r 20; also Or 8 r 2). The meamng 

of this rule is that a mere denial of a contract in the pleading is taken as the denial of 

the factum only, ie no such contract took place. If it is to be challenged as illegal or 
void, it must be specifically pleaded, eg the contract being a wager cannot be enforce^ 
If a man “intends to charge illegality, he must state facts ^r the pu^ose of showing 

what the illegality is” [per Lord Davey in Bullivant v 1901 AC 204] It ^ 

be pleaded specially by way of confession and avoidance of the matters of fact whi^ 
render it invalid. In some cases the court will of its own motion take of 

eg when a contract is against public policy or a contract which is unlawful and void 
under s 23 Contract Act [Appanna v Kodandarama. A1960 AP 190; Sev^sagar v Satyanarmn. 

A1960 P 145], j u. .u . .u ^ j , 

The provisions in Or 6 r 8 and Or 8 r 2 leave no doubt that the party denying merely 
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the factum of the contract and not alleging its unenforceability in law must be held 
bound by the pleadings and be precluded from raising the legality or validity of the 
contract [Kalyanpur <Sc V 5, 1954 SCR 958: AI954 SC 165]. Where breach of the 
contract due to non-complaince of the art 299 Constn is patent from the allegations 
in the plaint or the defence adduced by the plaintiff himself, the court will not shut its 
eye and uphold the detective contract simply because the defect has not been pleaded 
[S V Gopichand, A1972 MP 43]. 

In a suit on a contract of insurance, it is open to the defendant to plead that the 
policy was not in force at the time of the fire and that its conditions had not been 
complied with [Hamnh'^d & Co v U Fire Ins Co, A1924 R 317]. As to illegality in 

contract, see Scott v Brown, 1892, 2 QBD 724 post in notes to Or 8 r 2. 

9. tlJect of document to be stated, —Wherever the contents of any document 
are material, it shall be sufficient in any pleading to state the effect thereof as 
briefly as possible, without setting out the whole or any part thereof, unless 
the precise words of the document or any part thereof are material. 

Scope and Application. [See former RSC Or 19 r 21; now RSC Or 18 r 7 para (2)]. 

Jf when stating some material fact (Or 6 r 2) it is necessary to mention a document in 

which It IS contained, its legal effect should be stated concisely [see Matilal v Jiidhistir, 

20 CWN 310 ante\. Where the precise words of a document or conversation are not 

themselves material, they must not be stated in the pleading, but only the effect of the 

document or purport of the conversation should be stated; and conversely if the precise 

words of a document are themselves material, they must be set out in full in the pleading 

(Annual Practice, 1965 p 372). In actions for libel or slander the exact words complained 

of should be set out [Harris v Warre, 1879, 4 CPD 125]. It is well settled that the 

defamatory words must be set out in the plaint. Where the words are per se or prima 

focie defamatory only the words need be set out. The defamatory meaning or the 

innuendo must also be set out in clear and specific terms [Hay v Aswani, A1958 C 269] 

1-omi of pleading when a contract is to be implied from more than one document 
(Or 6 r 12). 


10. Malice, knowledne. tVe.—Wherever it is material to allege malice. 
> u Vr intention, knowledge or other condition of the mind of any person. 
It shall be sufficient to allege the same as a fact without setting out the circum¬ 
stances from which the same is to be inferred. 

Scope and Application. |Sce former RSC Or 19 r 22; now RSC Or 18 r 12 para ( 4 ) 
with acid.t.ons revised in I962J. Rules 10 and II are applications of the general rule in 
r 2 that only material facts should be pleaded but not the evidence by which they are tp 

nleadert, tleJ from which malice &c may be inferred need not be 

pleaded as they really constitute evidence of those fticts. ‘The pleading must now 

S'"whet'h“'“facts relied on to support an allegation of any condition of 

other con ° a' malice, fraudulent intention or 

other condition of mind except knowledge" (Annual Practice, 1965 p384). Where 

rne?drbv alTeLr7ha," m of acUon 

186; Mayor aif v S/cl 189.5 AC S"]' ^ Co/*m,V/. 1894, 1 QB 

complains of the state of mind of another, eg mala Mes it is not 

C dSellnr we'^rSew” 'o?'’"‘te ll ® 

the cirrnmcf'mcr^c f S i tlefendant had notice whereof, without setting out 
how he h^d noL knowledge is to be inferred or without stating whL or 

V Fatima A1938 N i ^ insanity and duty of court [Hazarti 

between two ners me ' , 1 . Proceeding is a secret arrangement 

obtain the decision n? should institute a suit against the other in order to 

Lexicon 14th Ed n 212-7'” tribunal for some sinster -lurpose" [Wharton’s -Law 
cxiton, i^tn td p 212. Miguhai v Shamarao. A1956 SC 593]. 

« 

fact *matf^^nr^h7i^*^>'^*^1f'^ii'u'*' *0 allege notice to any person of any 

the form or the nrooill sufficient to allege such notice as a fact, unless 

such notice is tr> ho • f notice, or the circumstances from which' 

suen notice is to be inferred, are material. 

Application. (Sce former RSC Or 19 r 23- now RSC Or 18 r P para (4) 
vvjth <idditions revisod in lOAOl w/u^^ * ' nuw ivov..- kjt lo r l«. paFA 

ordinirilv if ic ci m • ii Cause of action depends oit notice, 

ordinarily it is sufficient to allege notice as a fact, unless its precise terms'or the facts' 
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from which notice is to be inferred, are material, eg notice of a suit against Government 
(s 80) or against a railway company. Or 6 r 11 does not lay down that notice must be 
pleaded in a suit for eviction. It merely prescribes the form which the pleaidng should 
take in such cases as it is material to allege notice [Krishna v Adya, A1944 P 77]. 
“Particulars ot an allegation of notice may, but need not, be given in the pleading itself,- 
but should be given on request or the court may order such particulars to be given” 
(Annual Practice, 1965 p 393). 


12. Implied contract, or relation. —Whenever any contract or any relation 
between any persons is to be implied from a series of letters or conversations 
or otherwise from a number of circumstances, it shall be sufficient to allege 
such contract or relation as a fact, and to refer generally to such letters, con¬ 
versations or circumstances without setting them out in detail. And if in such 
case the person so pleading desires to rely in the alternative upon more contracts 
or relations than one as to be implied from such circumstances, he may state 
the same in the alternative. 

Scops and Application. (See former RSC Or 19 r 24). When an action is found 
on an express contract, it is sufficient to allege such contract and its breach [see Or 6 r 9; 
Sheo V Sarjit, A1924 A 449]. But when the contract is an implied one, the facts from 
which the contract is to be implied should be stated briefly, eg the general effect of 
letters, conversation and other circumstances which go to establish it without giving 
details. Contract may also be implied from conduct. 


13. Presumptions of /aw.—Neither party need in any pleading allege any 
matter of fact which the law presumes in his favour or as to which the burden 
of proof lies upon the other side unless the same has first been specifically 
denied (eg consideration for a bill of exchange where the plaintiff sues only on 
the bill and not for the consideration as a substantive ground of claim). 

Scop« and Application. [See former RSC Or 19 r 25; now RSC Or 18 r 7 para 
(5)]. No party need plead anything which the law presumes in his favour, eg under 
sll8 N I Act every bill is presumed to be made for consideration and plaintiff need not 
set out the consideration for which it was given. But when he makes the consideration 
as a substantive ground of his claim, he must specifically allege it as a material fact. 

As to presumptions see ss 79-90 Evidence Act. . . , • i j- 

Though a benamdar of promissory note can bring a suit without impleading the 
beneficiary, he should not conceal his status as such [Chandan v Aminchand. AI960 

Pu 500]. 

14. Pleading to be signed.—'Evtxy pleading shall be signed by the party 
and his pleader (if any); Provided that where a party pleading is, by reason 
of absence or for other good cause, unable to sign the pleading, it may be 
signed by any person duly authorized by him to sign the same or to sue or 

defend on his behalf. 

[R 14-A ad^ed in Assam, Cal, Orissa and Bangladesh; Rule renumbered as sub-r (2) 
and sub-r (/) added in Mysore]. 

High Court Amendments. 


ASSAM & NAGALAND.—Same as in Calcutta. , , „ . i uj. 

CALCUTTA (Notn No 10428-G of 25-7-1928). -insert the follow,ng as ride 14A 
“14A Every uleading [when filed! shall be accompanied by a statement in a 

order therein made and for the purposes of fecut.on, and shall hold good s“b,ect^as 

aforesaid for a period of two years, after the final e ermi • . j address [in like 

Service of any process may be effected upon a party at h s^ registered address lin 

manner] in all respects as though such ^ ^ J^n ’ Calcutta with the following 

ORISSA (Notn No 24-X-7-52 of 30-3-19341.—came a 

modifications:— . , ^ . i:_ and “in like manner” in the last line. 

(0 Omit the words “when fi ed” Zd “altered”. 

(if) in the third and sixth lines foi changea 
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renumbered as sub-r (2) and sub-r {/) is inserted^ as 

•(/) hvery pleading shall contain the party's full address for service, that is to sav 
full address of his place of residence as well as place of business, if any. in addition to 
his pleaders address for service as required by Rule 32 of Order V of this Code. Such 
address for service furnished by the party, unless a change therein has been notified 
to the court by filing a memorandum to that effect, shall be presumed to be his correct 
a ress for service for purposes of the suit, any appeal or revision or other proceeding 

change ot address IS hied by any party, a note to that effect shall be made in the cause 

title of the pleading and if the pleading happens to be the written statement also in 
the cause title of the plaint.” (30-3-1967), 

BANGLADESH.—Same as in Calcutta. 


anrf hk ^ ri ^ f Ordinarily every pleading must be signed by the party 

and his pleader, if any has been appointed. Signing by party is excused only by reason ot 
absence of for other good cause”, in which case a person “duly authorised” (see Or 3 
r 2) by him rnay sign. It may be a person holding a general power of attorney [Kastolino 

V ^ B 468] or even it he is orally authorised [Bengal J Mills v Jewraj, A1943 

^ ,1^ '■ 957], The words “duly authorised” need not be restricted to mwn 

authorised by proper written authority or by power of attorney [All India <Sc v Ram Ch. 

\ Badd AI939 N 2421'' Thfn) i '' ^1941 N 159; Sarji, 

oaan Aiyjy n 242J. The rule docs not require any proof that the oartv was absent 

or una c to sign at the particular time [B R Sharma v Nanakchond. A1967 A 487] The 
stater^ents 3 r''verification is to fix upon the plaintiff the responsibility for the 

V Striven 43 C mm s! f ^ 22 A 55 FB; Ross 

rAT r' ^ « .J ^'pnature and verification can be made by agent of shehait 

[Nagendra v Baldeoji. A1952 C 352], ^ ^ 

Mere absence is not good cause for not signing. It is only absence of such a kind 

words'‘^“othef"''*'''i *he applicability of the proviso. The 

4 Nlf n7r"s%n :""" court v 

...cfir'is icS/v“s,iS' “rii'”""'""" 

cion '•'he use of a stamp is sufficient even when a party is able to 

[Raia 

r 1 is^'onlv^n Signing on behalf of a corporation (Or 29. r 1) Or 29 

<x Dfo.s, ti 158, Ohsbornc c^c V Ahdulhi AlQ^l ^ I7fil Aws ^ 

85m"" sTn^tuf r'"'" ^ P C/rrX sO CWN 

S'- 

V Budhanuddi 6 C 26S 2701 ' k '^*^*^*^*^*^ plaintiff himself [Brojeshwart 

personalnowled^ of ph n iff f on the 

/w« «i„„., ‘?;i s:,i,isr2; ^ri’isr ^^ ^ 

“ i,“d b,"'ta, “i, So ii I. in,™..ri.i 

N 242|. Omission to^sign or defect in plaintiffs behalf [Sarju v Badri, AI939 

stage by amendment |.5ycrf Mohwddin v PiVt'/u"" g'cWN r3 

989: Ram v Dlihvndra 54 C 380- "■ CWN 1159, 1163; 5<7.n v Rasik. 17 CWN 

^■nnd, sap: Jolmsmnv eslJa ^'^ ^ 

133; see however Baroda v Ginja 2 CLJ 111 A oerso! 3 

person to sign the plaint for him [B/,v/i<^c/mV v R 4^n A I4?l’"'c °***“ 

cd to be remedied even after the exoirv of limit \ t. defects may be allow- 

ir5:i962T"9r^" nbsere\‘;m^;r4 SS ^7;^ v 
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Or 6, r 15 


15. Verification of pleadings. — (I) Save as otherwise provided by any law 
for the time being in force, every pleading shall be verified at the foot by the 
party or by one of the parties pleading or by some other person proved to the 
satisfaction of the Court to be acquainted with the facts of the case. [b,or.p 

(2) The person verifying shall specify, by reference to the numberec 
paragraphs of the pleading, what he verifies of his own knowledge and what he 
verifies upon information received and believed to be true. 

(5) 'Ae verification shall be signed by the person making it and shall state 
the date on which and the place at which it was signed. 

[Proviso added to sub-rule (/) in Bombay; sub-r (/) substituted in Orissa & Patna]. 


High Court Amendments. 

BOMBAY.—In sub-rule (I) substitute a collon for the full-stop and add the following 
at the end: — 

Provided that in respect of pleadings to be filed in the Bombay City Civil Court such 
verification shall, within the local jurisdiction of the Court, be made before one of the 
officers of the said Court empowered to administer oath and elsewhere, before any officer 
mentioned in s 139 of the Code of Civil Procedure, 1908” (1-11-1966). 

ORISSA.—Same as in Patna (27-9-1961). 

PATNA.—Sub-rule (/) was substituted by the following: — 

“(7) Save as otherwise provided by any law for the time being in force, the facts 
stated in every pleading shall be verified by solemn affirmation or on oath of the party or 
ot one ot the parties pleading or of some other person proved to the satisfaction of the 
Court to be acquainted with the facts of the case, before any officer empowered to 
administer oath under section 139 of the Code.” (27-9-1967). 


Scope and Application. Verification of pleadings shall be made by (a) the party, 

or (b) one of the parties, or (c) by some other person proved to the satisfaction of the 

court to be acquainted with the facts of the case, eg, an agent, or manager or gomastha 
who has knowledge of the facts stated. As the court must be satisfied on the point, 
an agent verifying should file an affidavit [see Bakar v Udit, 26 A 154]. Plaint making 
serious allegation of fraud, falsification of accounts &c cannot be verified by an agent 

holding a power of attorney [Rajkumar v Lewis, 61 CWN 445; A1958 C 104]. 

It is incumbent on the courts to see that pleadings are verified by the parties in 
person except when unable to do so by reason of absence or other good cause [Keenoo 
V Eshan, 6 WR 213; see notes under r 14 ante]. The person verifying shall comply 
with the directions in sub-r (2) [see In re Upendra, 6 C 675; Bibee Solomon v Abdul, 

4 CLR 366; Girdhafi v Kanhaiya, 15 A 59; Rajit v Katesar, 18 A 396, 398]. In a 

suit by a firm plaint verified by a person having the required power on the basis of 

a power-of-attorney executed by a partner who is a manager is proper. Each partner 

need not have signed the power of attorney [Pursuhottam &c v Manital &c, A1961 SC 
325: 1961, 1 SCR 982]. A petition under s 397 or s 398 of the Companies Act, 1956 
should be verified as provided in Or 6, r 15 and not in Or 19, r3 [/n re Albert David Ld, 

68 CWN 163]. 


Omission to Verify. Omission to verify or defective verification can be remedied 
at a later stage and is a mere irregularity within s 99 [Ramgopal v Dhirendra, 54 C 380; 
Wall V Ishak 54 A 57 FB; Qanayat v Sajidunnisa, A1949, A 499; Wall Md v Ishak, 
AI931 A 507 • 54 A 57* Educational &c v Rabindra. 55 A 564; Rajii v Katesar sup; 
Prabhabati v Kaiser, A1959 C 642; see notes under rl4 ante] Verification made after 
the expiry of limitation is proper [Shibdas v Ram. 46 A 637] A portion of plaint wntten 
after verification was held duly verified LCharan v Gora 19 CWN 220 note]. When 
verification is challenged, the proper procedure 'S "ot to frame any issue but to decide 
the-preliminary question first [5u5/.i v Rasik. 17 C\W 989] If the defendan does not 
appear there can be no decree on verification alone [«o« v Scnve?i. 43 C 1001]. There 
can be no verification upon personal knowledge to state of mind of another with whom 
the person verifying had no contact [Mahesh v Station Officer, 1960 AU 776], 

Election Petition. Defective verification is a mere irregularly and does ^n^^ 

attect the jurisdiction of the election tribunal ISubhra, v Mutluah. A1954 M 336, Deb, Pd v 
Election Tribunal A1956 A 19]. It would be a mong exercise of discrehonary power 
to dismiss an election petition on the sole ground of absence of date of verification 
ikaji y Brijlal A1955 SC 610 ; 1955, 2 SCR 428]. . . 
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Or 6, rr 16, 17 

Or 27"‘r , Tv oTl Ar96?p^95i;” "" "" >“ 

nrripr^t' out plcaclings—The Court may at any stage oi* the proceedings 

order to be struck out or amended any matter in any pleading which mav He 

loT'tT'T amendnrerns whk^a trty deste 

to be made in his opponent s pleadings. Though the court is authorised to strike nT. 
at any stage , application should be made promptly and before the close of the nl a - 
or the court may decline to exercise its jurisdiction tCross v WowrbZ U Ch 342-^Pl«T 
V fie,/mm. 68 LT 438], Where a pleading lacks particularrir whic^:^ the o^^h'er ride 
It out ^"der r5 for a better statement and not for striking 

If 3 party introduces a pleading which is unnecessArv anH it 
i. .n.b„„„,i„s it I, i, ™ , i„ Me. „l th. f. '■ 

which is relevant t Cotton. U in Fishe, v Oiinn, 1878 f ChD 
by the scandalous allegations whether or not a oartv to .h f’ 

TT f - ■- 3 ° turrv" a 

amended against his will [Katnala v tItZLZt. Aigf^rK 

defendant in the administrlition TThlTatT TiT a defacto position to the 

by her are not only unnetessarv but scanf • k®'"® "" ‘^’‘Ploi'a'ion of that position 

object of prejudicing, embarasrinc anT M >n the extreme and inserted with the sole 

t^arvathi. A] 953 l -C 5241 A wHff^n ^ t ^ [Gomathi v 

wasS ordered to be taken off the file tV irrelevant and improper matter 

extremely long and involved plaint Ihouhf ^ 

{Banerjca v Manzur, 114 1C 906- 27 AT T aor I out or ordered to be amended 

remarks in pleadings would be wheih.-r th^ ii “’»• **^''^* expunging allegations or 

evidence in chief of the party m .kin^^ statement could form part of the 

asked for. If ,hc allcgrrion k scnndalo.. " °f “‘’'“*"*"8 the relief 

exercised with great care and ^a'.tior ’ u 'm'' j^^i^'liction ought to be 

deciding at the outset an import'mt noinrirt'"^ be struck out by 

- evidence iTennent v MitcMI. 29 CWN 670 "Al955"c''86ol’‘'VfH 'LtASl! 
be ™-<^d'in'’:cconi this rule, the plea cannot 

Election Petition F ii * i 

must be at least the bare minimum'of tL"/ n"7‘’'’i' 8*^'=" »"d ‘here 

A me iB/whanesh v FI >rr Pi’’Particulars which are vague are 

Al 58 A 596; Katnatliv EuTTln.T v Zarghan, 

under Or 6, rl5. ' ^s to verification* see notes 

AppCiil. Order rcfiisinp tr\ 

a judgment under (he I^cUcrs as scandalous is not appealable as 

I-eavc to amend should not be given in scconrI^T"'T^'r« 632], 

L 599]. ‘''PPe'al [Pwijab N Bank v Vma. A1928 


I/. Awenament ot plead noi! _Th<=^ 

ings allow oiihcr part, to alter "or amend hia pleLdinV S mLner"^ 
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Or 6, r 17 


such terms as may be just, and all such amendments shall be made as may 
be necessary for the purpose of determining the real questions in controversy 
between the parties, [b, g, pu] 

[Rule amended in Bom, and Gujarat: Rule re-numbered as sub-rule (/) and sub-rule 
(2) added in Delhi, HP and Punjab]. 


High Court Amendments. 

DELHI.—Same as in Punjab. 

BOMBAY.— Add at the end the following sentence: — 

“Where, however, an application for amendment is made by the plaintiff in a suit in 
which the defendant has not appeared, though served with a summons, and where in the 
opinion of the Court the amendment applied for is a material one, the Court shall give 
notice of the aplication to the defendant before allowing the amendment; and where 
in the absence of the defendant the Court grants any amendment in a form materially 
different from that [of which notice has been given to the defendant], a copy of the 
amended plaint shall be served on the defendant. [1-11-1966]. 

GUJARAT.—Same as in Bombay with substitution of the words “applied for” 
for words inside bracket. 

HIMACHAL PRADESH.—Same as in Punjab. 

PUNJAB (Notn No 253-Genl/XI Y 1 dated 12-1M95I/7-12-1951).— the 
rule as 17{1) and add the following as sub-rule (2): — 

“(2) Every application for amendment shall be in writing and shall state the specific 
amendments which are sought to be made, indicating the words or paragraphs to be added, 
omitted or substituted in the original pleading.” 


Principle and Scope. This rule corresponds to former RSC Or 28 rr 1 and 12. The 
present rule relating to amendment is RSC Or 20 r 8 (revised in 1962). Amendments are of 
three kinds: (1) Court’s general power to amend any defect or error in any proceeding 
in order to determine the real questions in issue (s 153). The court however rarely 

exercises this power. “In a civil suit the function of a court in this country.is not 

inquisitorial” [per Pearce LJ in Fallon v Calvert, 1960, 1 All ER 282]. It is not the duty 
of the court to force upon the parties amendments for which they do not ask [per Fry 

U in Cropper v Smith, 26 ChD 715]; (2) Amendments which a party desires to make in 

his opponenfs pleadings or proceedings against his will, eg striking out or adding parties 
in order to adjudicate completely and effectively (Or 1 r 10), or striking out scandalous, 
unnecessary or embarrassing pleadings (Or 6 r 16); (3) Amendments which a party desires 
to make in his own pleadings. This rule deals with the last kind of amendment. An 
application for amendment is not a ‘pleading” and may be signed only by plaintiff’s lawyer 
[Penes <fe Bros v Peter, 1960 Ker LT 731]. This rule applies to election petitions [Chechari 

V Sampat, A1963 Raj 226]. 

It is a guiding principle of amendment that, generally speaking, all amendments ought 
to be made “for the purpose of determining the real question in controversy between the 
parties to any proceedings or of correcting any defect or error in any proceeding” {per 
Jenkins LJ in Baker Ld v Medway &c. 1958, 1 WLR 1231 CA). 

R 17 is not exhaustive of the powers of the court [Bihari v Sudama, A193 8 P 209] 
The power to amend is inherent in the court [Kanagammal v Panchapakesa, 23 IC 82: 
26 MLJ 343], The principles applicable to amendment of plaints equally apply to 
amendment of written statements [Amolakchand v Firm Sadhuram, A1954 N 200; Pramada 

V Sagarmal A1954 P 439]. The proposed amendment should be submitted in explicit 
form before leave is granted [Eusoof v Niemeyer. A1941 R 37; Derrick v Williams, 55 
TLR 676]. Consequences of not amending after leave (Or 6 r 18). When amendments 
are allowed they should be embodied in the plaint or written statement. If they cannot 
be conveniently embodied, then an amended plaint or written statement embodying the 
additional pleadings must be filed. Courts have power to visit failure to comply under 
Or 6 r 18 [Bishnu v Amar, A1959 Mani 9]. This rule is not controlled by Or 7 r 11 
[Gaganmal v Hongkong & S Bank Ltd, A1950 B 345]. As to whether amendments may 
be allowed of a plaint disclosing no cause of action, see notes to Or 7 r 11, 

Rule 17 being stated in very wide terms, the court’s power to allow amendment has 
been considerably enlarged than in s 53 of the old Code. The power is entirely dtscreiiona^ 
to be used judicially on a consideration of the special circumstances of each case. The 
rule allows at any stage all amendments which satisfy the two conditions («) of not working 
injustice to the other side, and (*) of being necessary for the purpose of determining the 
real questions in controversy between the parties [Kisandas v Rachappa, 33 B 644, 649 

CPC 24 




Ur 6, r 17 


( 370 ) 


C P CODE 


approved in Pirgonda v Kalgonda. A1957 SC 363: 1957 'SCR 595; Mohanlal v Udaitam, 
AI936 P 140; Aungbati v Phuleshwar, 1963 BLJR 861; Rameshwar v Ramkishan, (iS 
PLR I016J. So ordinarily, on payment of costs to the other side, a party is allowed to 
make such amendments as may be necessary for determining the real questions in contro¬ 
versy, provided that there has been no undue delay, that no new or inconsistent cause of 
action is introduced, that no vested interest or accrued legal right is affected, and that the 
application is not made mala fide or will not prejudice the opposite party in any other 
way. Amendment may be allowed at any stage, but different considerations apply to 
different stages ["The Duke of Buccleuch'\ 1892 P 201; "The Alert", 72 LT 1241. 
Amendments at the hearing or after the hearing are not so readily granted as before the 
hearing, especially when it is apparent that it could have been applied for long ago. But 
if justice requires and no blame attaches to the party, the court will allow amendment 
at any stage. 1 he materiality of the amendment should always be looked at [Wood v 
Durham. 21 QBD 501J and the "real controversy" test is the basic test [Nriswgha v Steel 
Products Ltd, AI953 C 15]. In a case of misdescription of plaintiff, the plaint can be 
allowed to be amended at any time [Venkata Mallaya v Ramaswami & Co, AI964 SC 
818]. An inconsistent or useless amendment will not be allowed [Sinclair v James, 1894, 3 
ChU .^57J. I he Court of appeal may also in proper cases allow any amendment at any 
stage [see s 107; Ramdhan v Lachmi. 41 CWN 418: A1937 PC 42; Commr v Rollaram, 
51 CWN 833, 842; Pillai v P. AI947 M 205]. 


Where Amendment Should be Refused. Amendment should be refused where— 

(I) It is not necessary for deciding the real questions in controversy [Nagendra v See of S. 
14 CLJ 83]; 

(2) It would take away from the defendant a legal right which has accrued to him 
by lapse of time [Charandas v Amir. 47 IA 255: 48 C 110: A192I PC 50; Niranka v 
Atul. 28 CWN 1009; Birendra v Naruzzaman. 49 CWN 649; Bhagwanji v Alembic <fic. 75 
JA 147; AI948 PC 100; Kisandas v Rachappa. 33 B 644; Prem v Joti, AI97I D 282], ■ 
As Lord Esher said, as a general rule amendments ought not 'to be allowed when 
they would prejudice the rights of P’c other parties as existing at the date of such amend¬ 
ment [Weldon v Neal, 1887, 19 QBD 394]. In Charandas v Amir, ante, the Privy Council 
.said that in special cases amendment may be allowed in spite of limitation. This may 
be done in very exceptional cases [Corpn of Cal v Radha Kr, A1952 C 222; Rajendra \ 
Saraswati Press Ltd, A1952 C 78; National <ic V Sassoon &c, A1953 C 381; Leach 

Skinner & Co. 1957 SCR 438: AI957 SC 357; LcLxmidas v Nanabhai, 
AI964 SC \\\ Ghanshyam v Kalyan. 1963 (13) Raj 1155; Shew Pd v Anil, 68 CWN 786; 
■Asmalbai v tsmailji. A1964 G 174; Anandibai v Sundarabai, A1965 MP 85; Pouloth V 
Pappu. Aiy57 K 21; Pirgonda v Kalgonda, A1957 SC 363: 1957 SCR 595; Shk Murueulu 
V Yadala. 1956 And WR 93: Gwashalal v Thakar. A1958 J & K 62], Court's power is not 
circumscribed by the law of limitation if, in its opinion, the amendment should otherwise 
be allowed [Biswesar v Jajneswar, A1968 C 213]. If the court allows an amendment even 
after the exniry ot the period of limitation, the amended plaint will still be deemed to have 
been presented when the original plaint was filed [Ramlal v Harrison, 2 A 832; New 
/cmr/iv dec V Kessowji, 9 B 373; Barkatunnissa v Md Asad. 17 A 288; Travancore &c V 
e ctf. A1956 L-C 971. The nile that save in exceptional cases leave to amend should be 
refused when its effect is to take away from a party a legal right accrued to him can 
apply only when either fresh allegations are added or fresh reliefs sought. Where an 
amendment merclv clarifies an existing pleading and does not add or alter it. the bar 
limi ation is not to be considered in allowing it v Nanabhai, A1964 SC 111 

to include deities as plaintiffs, court can allow amendment even 
h 1 limitation \Aungbati v Phuleshwar, .wrp]. Where a plaintiff 

rir. opportunity to amend plaint within the period of limitation neglects to 

def^nd^n^f rp"'' bc allowed to amend after a valuable right has accrued to the 

CWN 8^ ^'94* A 49; W B SiVAnr W v Powell & Co, 60 

of nhint nnf ^ *bc question of limitation arising on an amendment 

dcDcnck imrtn determined on facts admitted in the pleadings, but 

proTr cLes fact to be determined at the trial, amendment may be allo^ in 

docs not constitiifp^^fh”^ \ A1954 MB 117], Where however the amendment 

amounts mcrelv tn n ‘^ ^f faction or raise a different case, but 

is to be allowed evon additional approach to the same facts the amendment 

J.: v'sxv£; zz A,S £"';t "'™'‘ ■* 

frr.'hu-r','"''"'" r inconsistent case or its effect 

would be to substitute one distinct cause of action for another or chance the chara«Aer 

48 lA 214, 48 C 832, Ardeshtr v Flora Sassoon. 32 CWN 953 PC* Knndn v ii^ 4 >oW 7? 
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lA 15: A1950 PC 68: 54 CWN 317; Birendra v Naruzzomiin, sup; Ramsaran v Mahabir, 
31 CWN 469: AI927 PC 18; Munpl Corpn v Pancham, A1965 SC 1008; Lakshmiji &c v 
Banwari, A1959 A 546]. The expression ‘cause of action’ in this context does not mean 
every fact which is material to be proved to entitle the plaintiff to succeed. The expression 
only means a new claim made on a new basis constituted by new facts. The words ‘new 
case mean new set of ideas. Thus no amendment will be allowed to introduce new set 
of ideas to the prejudice of any right acquired by any party by lapse of time [A K Gupta 
& Sons Ld V Damodar Valley Corpn The determination in a cause should be 

founded upon a case either to be found in the pleadings or involved in or consistent with 
the case thereby made [Ishan v Samachurn, 11 MIA 7: 6 WR PC 57]. 

The rule is not inflexible and amendment modifying the original cause of action or 
adding another may be allowed if the entire subject-matter of the suit is not altered 
[Gopala V Ramaswami, 122 IC 174; see Budding v Mitrdech, 1 CD 42; Hubbock v Helms, 
56 LJ Ch 539]. Introduction of a new case is no ground for refusal so long as the 
defendant has the opportunity of meeting the new case by amendment of the written 
statement and by leading evidence in support of that defence [Mahabub Khan v Md 
Khan. A1954 N 54]. 

(4) The application is not made in good faith [Krishna v Pachiappa, A1924 M 883; 
Bhitkhi V Ram Khelawan, 17 CWN 311; Manilal v Harendra, 12 CLJ 556; Saradindu v 

Jahar, 46 CWN 33; Ramji v Salig, 14 CLJ 188, 207; Krishnaswami v Mathai, A1961 
Ker 110]. 

(5) there has been unconscionable delay or gross laches (see post: ‘Delay’, p 372). 

(6) Another principle which is also usually considered is that as far as possible 
multiplicity of suits would be avoided [Nichholhhai v Jaswantlal, A1966 SC 997; Lakshmiah 

V Krishnaswami, A1935 M 286; Maroti v Ranganath, A1955 Hyd I; Hart Pd v Sitaram, 
A1958 A 36]. 

(7) Amendment based on cause of action arising after suit as a result of subsequent 
events may be allowed in proper cases to shorten litigation and for ends of justice [Amrit 

V Annapurnamma, A1959 AP 9\Gulah Chand v Krishna, A1963 MP 22; Mangarao v 
Kishan, A1965 AP 98; Thimayya v Siddappa, A1925 M 63; Chintanharan v Radha, 
A1917 C 822]. 


Amendment Making New Case. The rule that no amendment altering the character 
of a suit can be allowed is not however inflexible and in exceptional cases it has been 
granted to avoid multiplicity of suits or for purpose of determing the real question in 
Lntroversy [see Ardeshir v Flora Sassoon. 32 CWN 953 PC; Sheo Narayan v Kara. A1923 
N 2411- but an amendment must not alter the fundamental character of the suit, ie the 
foundation of the suit iChettyar Firm v Maung Min. A1933 R 247L Ordinarily amend¬ 
ment based on subsequent cause of action should not be allowed [Eshelby y F E Bank 
Ltd 1932 1 KB 423 429] In exceptional cases amendment necessitated by a new cause 
of 'action arising after suii or by subsequent events may be allowed, eg devolution of 
interest by death or otherwise [Thakur v Jago A1946 P 429; Sakkara,a v Muthus^an^^, 
A1936 M 632; Bhimada v Pirchayya. A1946 U A91, Gopala \ Sreedhara. A\9^ M VI, 
Subbiah V Ramayya. 1951, 1 MU 338; Ram Pd y Snehomoy. A\952 As 10; IPu .6 
Co V R.,gistrar. A1952 Pu 266]; but if facts available have not been stated in pleadings 
no amendment can be allowed to make a new case [Bhagavatula v DhuUpalla. A1950 

^ ^The ultimate test is; Can the amendment be allowed without injustice to the other 

side, or can it not? Injury to the opposite party caused by an amendment can generallv 

be sufficiently compensated for by costs which are considered a panacea [Cropper v 

Smith. 1884, 26 ChD 700, 711]. “My practice has always been to give leave to amend 

unless I have been satisfied that the party applying was mala fide, or that by his blunder 

he hL done some injury to his opponent which could not be compensa^d fo by co^s or 

otherwise" [per Bramwell LJ in Tildesley v Harper. 1878, 10 ChD 396 397] However 
omerwise yper jjramw omission and however late the proposed 

negligent or careless "lay have been the nrst 

amendment, the amendment should be aiiowea u u hv iner 

other side There is no injustice if the other side can be compensated by costs [per 

A. ^ r TJ Assocn 32 WR 263], but there are amendments which 

Brett MR m Clarapede y C U ^ depriving a party of the defence of 

^orpn, ILK should not be allowed, see Krishna v Kishori, 87 CLJ 

“ “sssi" SnSrX'f'S pi.« ■".“»« p>“> “ “■ 

Oahi V (Jhanshyam» A1956 B 102]. 
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At Any Stage. An amendment may be allowed “at any stage of the proceedings” 
[Roe V Davi'^s, 1876, 2 ChD 729, 733] and amendments may be allowed before, or at, or 
after the trial, or even after judgment or on appeal [Duke of Biiccleitch, 1892 P 201; Baker 
Ld V Medway 1958, 1 WLR 1216 CA]. 

Election Tribunal. It is competent to allow or give an option to the appellant either 
to amend the petition or to furnish particulars [Harish v Triloki, 1957 SCR 370: AI957 
SC 444; Aminlal v Hunnamal, A1965 SC 1243; Laliteshwar v Bateshwar, A1963 P 235]. 


Same: Ap’plication of the Rule. All rules of court being intended to secure the 
proper administration of justice, it is essential that they should be made to serve 
and be subordinate to that purpose so that full powers of amendment must be enjoyed 
and should be liberally exercised, but no power has yet been given to enable one distinct 
cause of action to be substituted for another, nor to change by means of amendment, 
the subject matter ot suit [Ma Sfiwe v Mg Mo. 48 lA 214: A1922 PC 249: 48 C 832], 
Rules of procedure arc intended to be a handmaid to the administration of justice, A 
party cannot be refused just relief merely because some mistake, negligence, inadvertence 
or even intraction ot the rules of procedure. The court always allows amendment unless 

it is satisfied that there was mala fide or the blunder had caused injury to the opponent 

which could not be compensated by costs. However, negligent or careless may have been 
the first omission, and, however late the proposed amendment, it may be allowed if no 
injustice is caused to the other side [Joi Jai Rom v National Btdlding &c, A1969 SC 1267; 
‘Litmanna v Dharamrao, A1971 Mys 284]. 

Where plaint docs not disclose cause of action amendment may be allowed [Gaganmal 

V Hongkong &c. A1950 B 345; Ahm?d Hossein V Chemballi, 85 CLJ 243— contra: 

Sailesh v Cfiandhuri, 50 CWN 540]. Where both sides used forged documents, an 
amendment sought by plaintifT in good faith based on a genuine document was allowed 
as it did not substitute any new cause of action or inconsistent title [Hari v Gonapati, 
36 CWN 112]. 


While a rigid practice of refusing leave to amend pleadings is far from commendable, 
to entertain a case of which the pleadings contain no suggestion is improper and irregular 
[Mnrlidhar y I F Co. 47 CWN 497, 501: A1943 PC 34]. Considerations to which mind 
should be applied when exercising the discretion [Kondamma v Venkata. 1938, 2 MU 
846]. When the original omission arose from negligence, carelessness or accidental error* 
amendment may be allowed if no injustice is done to the other side [Rflmy'i v Salig. 14 
CLJ 188, 2071- Amendment by adding new reliefs should be allowed unless it causes 
injustice to the other side [Harishankar v Jagdish. A1954 MB 1]. 

Amendment to decide real issues should be allowed [Sukurnar v Kiran. AI964 C 439] 

even though the court thinks that the parties will not be able to establish the facts 

[Abdtd Rahim v Abdul Jahbar. 54 CWN 445]. Truth or falsity of case put in amendment 

need not be considered while considering whether amendment should be allowed 
■ \Oharamalinga v Krishnaswami, A1949 M 467]. 

If It IS found that an amendment being allowed the jurisdiction of the* court will be 
xjusted the court should allow amendment and then return the plaint for being presented 
to proper court [Sreedharan v Job. A1969 K 75: Govardhan v Union. AI953 Hvd 212; 

V Thtkana. AI959 Raj 146; Bhavani v Mangamma. A1949 M 208— contra: court 
should return both the plaint and the amendment petition [Lalji v Narottam. A1953 N 

Ap'Tn/ ^^>928 M 400; E R R M S Committee v Atchayya. 

inricHi ,■ f Court should pot ullow amendment of plaint really within the 

jurisdiction [Miityalamma v 

^ amyana^amy. A1949 M 719]. When a Court has no jurisdiction to entertain a suit. 

asked ft When deficit court-fee is 

brine ^ w^ithin ^ abandoning a portion of his claim so as to 

g ithin die court-fee already paid \Go\indaraja v Saravana, A1949 M 640; 

DhTnt hasT" '' AI937 C 562], but it cannot be allotd afterX 

nott imder ‘i U ^ ^ v 5ecy of S. 44 C 352; see 

construed the nlaint r>n >ni*'nction the court for purposes of court-fees 

.It : “ 'he plaint as one for possession and for injunction the prayer of the nlainUff 

cannof t"^refuscd"\« "mttuni'y Co injunction and not possession 

to in-sert v.lintion ' Co-operaiiYc &c. A1971 B 382]. Amendment 

V Rnmmmihan. 1958 SCR To2l : "a Omission-Permissibility [Sattappa 

circutrtantcrttactrttiitarcte^t"that ."S'* jealously exercised in aU the 

gamble at defendants expense frtra.x/iiV v F/o'tsotoot ^sTpC; 

Gone,,,: 30^%^ v'5StS"Ar965'’p 
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of a suit cannot be allowed even when plaintiff was under an honest mistake as to his 
legal rights [Madhav v Dipsing, A1942 B 280]. Amendment applied for by one of 
several plaintiffs may be allowed [Saradindu v Amiya, 50 CWN 518]. 

If there are grounds the court may reject a plaint, but it cannot insist on a party 
amending his plaint \_Bhagwat v Fanishdeo, 190 IC 754]. Besides giving an opportunity 
to amend plaint, court cannot compel the plaintiff to amend plaint and the case must 
then be decided on the pleadings as they stand [Shankar v Nandlal, A1954 MB 42]. 

Amendment of plaint should be attended with opportunity to the defendant to amend 
his written statement and vice versa. If amendment is allowed the plaint should be 
remodelled in a form appropriate to the relief asked for [Ardeshir v Flora Sassoon, 32 
CWN 953 PC] and the rights of the defendants should be duly safeguarded and leave 

granted to file further written statement [Murlidhar w I F Co, 47 CWN 497, 501, 505]. 

Amendment not changing the character of suit and not unfair can be allowed even 
in appeal [Ramdhan v Lachmi, 41 CWN 418 PC; Rajammal v Kannammal, AI950 M 695; 
Lakhmi v Union, A1957 P 633; see s 107(2)] or in second appeal [s 108; Shankar v Puttu, 
A1932 B 175; Yogananda v Sri Agastheswaraswamivaru, 1960, 2 SCR 768: A1960 SC 622; 
Charandas V Amirkhan, 47 lA 255: A1921 PC 50; Leach & Co v Jardine Skinner & Co, 

A1957 SC 357: 1957 SCR 438; Anantam v Valluri, A1960 AP 222]. But the power should 

be used m exceptional cases \_LalUeshwar v Rameshwar, 36 C 48; Padma v Girish, 48 C 
168; Gajadhar v Ambika, 47 A 459 PC; Md Zahoor v Rutta, 11 MIA 468; Chartered 
Rank v imperial Bank, 57 C 398]. Amendments in elucidation or amplification of plaint 
averments are allowable [N'anak v Amin, A1970 C 8 ]. When amendment may be per^ 
mitted in appellate stage stated [Akkanagamma v Nageswariah. A1968 Mys 266]. 
Amendment disallowed in second appeal \_Sundaresa v hJidhi Ld, AI938 N 331]. 

In a partition suit High Court disallowed amendment in a highly technical view but 
the Supreme Court allowed amendment in the interest of justice [Md Mustafa v Abu 
Baker, A1971 SC 361]. A suit by a partner of a dissolved firm against the other partner 
to recover specific sums as profits on account of rent of land and hire of furniture and, 
fittings used being barred under s 69 Partnership Act plaintiff can be allowed to amend 
the plaint claiming the amount as damages for use and occupation and in the alternative 

as mesne profits [Irfan v Nabil, A1972 A 15]. 

Where amendment of plaint is allowed it relates back to the date of the institution 

of the suit [Nripendra v Hemanta, 63 IC 701]. As to effect on limitation when a person, 
is added as a party, s22 Limitation Act. But amendment by leave of court cannot 
amount to addition or substitution of a new plaintiff within s 22 ibid [Kuarmoni y 
19 CWN 1193]. Amendment of plaint to make suit a representative one under Or 1 r 8 
must be made within time allowed for institution of suit [Chinnaswami v Kandasami, 


A1970 M 811. ♦u ^ 

Court has no power to ask parties to amend pleadings suo motu so far as the grounds 

of attack or defence are concerned [Srichand v Lakshmi, ^1969 P 107]. When the Full 

Bench has remitted case for final disposal, amendment which will getting 

over FB judgment cannot be permitted [Md Jaffer v Raieswara, A1971 AP 156]. 

Delay. Amendment is generally refused where substantial delay in 

making appUcation [Chartered Bank v Imperial Bank, 57 C 5341 but IniM 

not be niade a ground for refusal and the fundamental principles "^ted above shouM 
be applied [see Ramjohn v Yahyabhai, A1947 B 149; Mchmxd y Wasudeo. A1948 N 
334;' v Krishnasyvami. A1949 M 467]^, """ ^ Z. Xl 

sufficient to justify refusal [Sambasiva v ^ a ^nMialal A1954 

compensated in costs [Saradindu v Jahar. 46 CWN 33, 49; Babin am v . 

MB 117; Har Sarup y Aggarwal, A1960 Pu 653] except where ,^^2271 Sum^^^ 

information when pleading was filed [National Fire &c v vLrs o\d ffian 

Court disallowed amendment to raise a new contention in a suit 22 years old [Mohan 

V PashupatU A1970 SC 42L 

In deserving cases amendments are aiiowcu even n late staee 

[Dharmalinga v Krishna, sup^. Amendment ■"‘^“ducing a case 

atter examination ot all witnesses was allowed on . Z at 

Imperial Bank, A1930 C ^34]. If amend^ ^ 

a much earlier stage be delayed ^ , rh ^384* Clark v Wray, 31 CD 68 ]. 

leave may be refused [James v Smith, 1897, 1 C ’ - , nlaintiff after the suit 

Amendment should not have been allowed when it was ^ 32 CWN 953 PC] 

was pending for more than four years [Ardeshir v Flora Sassoon, 32 CWN 9^3 ECJ. 

A.n™d„.«.. MU.. H.MM TS" 

or hearing [see NoMr ^ Y ^ tlhe trial an amendment, the necessity for which 

But the court will not readily aUow at me uiai 'yn run 

was abundantly apparent months ago, and then asked for [Hipgrave v 28 ChD 361], 
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Execution Proceedings, if there is no injustice to the other side and the amendment 
of pleadings or enlargement of reliefs of execution is necessary for the purpose of 
determining the real question in controversy the amendment should be permitted 
[Nachiappa v Ramaswami, A1964 M 236 {Leach <fe Co v Jardine Skinner & Co, AI957 
Sc 357; Rirgonda v Kalagonda, A1957 SC 363 rel on)]. 

“On such Terms &c”. Plaintiff should be put on terms when amendment is after 
some delay or obstinacy [Chintaman v Shankar, 1951 Nag 379]. When amendment is 
allowed on payment ot costs, acceptance of costs under protest gives a right to challenge 
the order [Shriram v Gouri, A1961 B 136]. But when amendment is allowed on payment 
of costs and costs are accepted by a party, he cannot afterwards raise any objection 
[Kapur V Narain, A1949 P 491; Ramcharan v Custodian &c, A1964 P 275; {King v 
Simmonds, 1881, 7 QBD 289; Tinkler v Milder, 1849, 4 Ex 187 rel on)]. 


Subsequent Events. Ordinarily a decree should accord with the rights of parties as 
they stand at the date of its institution. But where it is shown that the original relief 
has on account of altered circumstances become inappropriate or infructuous, it? is incumbent 
to take notice of subsequent events [Satish v Govt, A1960 C 278; Rajeshwar v Padam 
A1970 Raj 77; Sundaram Iyer. In re, A1963 M 217 FBJ, but the court has no power to 
^llow an amendment of the plaint to include a cause of action which had not accrued 
On the date of the institution of the suit [Rajeshwar v Padam. ^;ip]. In the matter of 
amendment dourt can take into account events after suit {Deenadayala v Lalita, AI953 
M 402]; Subsequent event necessitating amendment by addition of new relief may bo 
allowed to do complete justice [Kannan v Chirudu, A1960 Ker 93]. While a suit by wife 
against husband for maintenance is pending the husband dies and she becoming entitled to 
a share in his property can. in the altered circumstances, be allowed to amend the plaint 
tor partition and separate possession [Velammal v Chokkiah, A1971 M 469]. Amendment 
to include change created by plaintiff’s purchase of interests of one of defendants after 
institution ot suit must be allowed [Dund v Lai Bahadur. A1969 P 181]. See notes to Or 7 
r7: ^'Events suh.s,equent to .suit" p 382 post. 


Amendments Allowed. Amendment of a suit for specific performance with a claim 

tor compensation so as to convert it into one for damages for breach [Ardeshir v 

Flora Sassoon. 32 CWN 953 PC], or converting a suit for specific performance 
into one for damages for breach of contract [Rajendro v Saraswati Press. AI952 C 78], 
or amendment in the alternative for a refund of earnest money [Ibrahimbhai v Fletcher, 
21 B 827j. Where the cause of action was the same, the conversion of the suit in 
ejectment into one for redemption may be allowed [Nadar v Champaka, A196I M 413] 
Amendment necessitated by defendant's plea in a plaint filed on the last day of limitaUon 

u o enlarging subject matter of claim [TOa v 

//an. ^ 276] or by striking out relief which is beyond court's jurisdiction [Dayawad 

V Kesho, 1944 ALW 262]. Addition of new relief if character of suit is not changed 

if I'ri't'w ' of plaint describing minor defendants 

as adults allowed even after limitation [Anantaram v Atohtiram. AI952 As 50]. Defendant 

attaining majority during pendency of suit may be allowed to file written statement or 

J AI962 P 159], Amendment in 

L 5 misdescription but not substitution of defendant 

lya/di/ie Mills &c v Neplime NavigaHon. A!966 C 84; Sarasour Co \ B B C I R 47 8 785- 

B Baliarsim; w Bamdev. A1971 Or 291 (allowed in second appeal during argument)!. 
A 19 W ‘^a”"472V ” amendment [Kuhumiim v Md 

in the name of a firm was allowed to be converted into a suit on his own behalf ca^iiut 
on business in the name of the firm [ Arogf & Co y SWur. 35 CWN 43^r 

caM^^ormisdescriPrion* carrying on business being in fact a 

(fic. A1961 SC 32^5: 1961 . I SCR *982*]''^*amendment [Piirmhottam <tc V Maiulal 

were accur'itcry s°tLeri’p™m *'cWN 

V Aaiiuri. 35 CWN 620], Amendment seekinn additional 
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ground for exemption from limitation [Jogendra v Debendra, A1937 C 485; Fatechand 
V Wasudeo, A1948 N 334]. Adding a new ground for ejectment {Akhil v Biswas, 54 
CWN 536]; Amendment of averment of service of notice under s 80 when notice in fact 

has been served [G-G v Kashiram, A1949 P 268]. 

Amendment showing court has jurisdiction may be allowed in the High Courts 

Original side as Or 7 rr 10 and II do not apply [Sitbodh v Union, A1960 C 540]. 

Amendment of written statement in appeal that plaintitf being unchaste had for¬ 
feited her right of maintenance iRajammal v Kannammal. A1950, M 695]. Suit for 
rent sought to be amended to one for damages for use and occupation [Chintaman v 
Shankar. AI951, N 129; Bimala v Khoka. A1951 C 448— contra : Surendra v Bhailal, 

22 C 752]. 

In a suit for possession based on exclusive title amendment asking for alternative 
relief of partition should be granted [Narasimham v Venkata. 1962 1 And WR 282]. In^ 
a suit for partition, amendment introducing alternative case based on possessory title 
allowed [Prabhabati v Kah^er. A1959 C 6421. Court can allow amendment in a partitioa 
suit even after the preliminary decree is passed [Somireddi v Atchayyamma, A1959 AP 
26J In a partition suit when amendment of plaint for claim of future mesne profits may 
be allowed [Deepchand v Sitkhlal. A1969 MP 232]. In a suit based upon insufficiently 
stamped pronote amendment of plaint advancing alternative case on the basis of original 
-transaction should be allowed [Chandrasekhar v Gobinda. A1966 Or 18 {Jankidas ^ 
Kishen, A1918 PC 146; Srafalli v Mahasukhbai. A1933 B 476 rel on); Baishnaba V 
Nityananda Ar969 Or 34 (even after close of trial); also in the case of insufficiently 
stamped hundies even though it may be barred a/ the time of the amendment [Lakshma- 

nan v Kuruvilla, A1961 Ker 169]. ^ *u * 

Before application for permission to sue as a pauper is granted amendment of that 

application can be allowed [Kanji v Manglaben. A1969 G 308]. Amendment to |nclude 

plea of benami necessary for clarifying plaintiff’s case [Dund v Lai Bahadur, A\969 P 

*^^^A petition for divorce alleging cruelty and aduUery ^Wh^rt“thP 

with a prayer for judicial separation [Satyamma v Gopala, A1961 AP 122]. Where ffie 
plaintiff was induced to advance the loan on the fraudulent representation of a minor that 
he had attained majority, the plaint was properly allowed to be amended to raise an alterna¬ 
tive case [Saralchand v Mohun. 25 C 37i : 2 CWT4 201 ]. Where reliefs claimed 

amendment flow from same set of facts as in the original suit mere fact that two 
are inconsistent would not be sufficient to disallow amendment [Kanmam Films v Kutty, 

^’^Wh^ron^^ oral prayer of the plaintiff the decree declared that the security bond 
would enure for his benefit as a charge for the decretal amount the charge was created 
in spite of the omission to amend the plaint by addmg a prayer for enforcement of the 

Charge {Abdul Jabbar v Venkata. A1969 SC 1147]. 

[Xlifc Masthan v Balarami. claiming life interest or maintenance [ATazir y 

properties sought to be Yns^ a firm sought to be amended to make it a suit 

Taimahal, A1940 L 63J. Suit apinsr a t. ^ Amendment seeking suit in 

against an individual [Ahmed v ^ilara . ^ . j ^ f cannot be allowed 

individual capacity to be converted to [Rama Cl, v Kandas»,ami. 

when the claim as manager has become barred since the suit la ... 

A1949 M 416]. nrescriotive rieht in place of customary 

Amendment sought in ^j. after plaintiff was put to election in 

right [Nani Copal v of Cal TRadha Kr. A1952 C'222]. 

lower court [Ram y j second appeal Leking to convert a pure and simple 

Amendment prayed for the first “me m * . j j possession based on para- 

suit tor redemption ot f sought to include other 

mount title [D S Thamp, v Expiry of period of limitation [Cur Pd v ^axmi, 

co-mortgagees by one mortgagee atter p f ^ ^,f the court will not be allowed 

A1968 AP 201]. Amendment oustmg the urisfet on o tfie^ 

K;rnorbe\?rrd^r"fL^^^^^^^ fL V «cturf\ri:or 

AI 95 TM SroS: who ;:rsists m sucking . the allegation in the plaint 
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M 7 SQ^ be aJlowed to amend in appeal [Madina v Ismail. A1940 

M 789, Kalyam v Borrca Coal Co, 48 CWN 810 (suit as owner sought to be anient 

to a suit m repr^entative capacity disallowed)]. Amendment raising whoUy inconsistent 
pleas shou d not be allowed [Collr v Hormasji, A1964 B 7], Where no appSn fot 

oX ‘be appeal was allowed to stand 

A? 9 fiS allowed [Kanaralhanammal v Loganmh^ 

A1965 SC 271], Amendment of the written statement at the stage of argument bv 
mtroducing the word “purported” was not allowed [Karanpara &c v 5 , 68 9651 

dissolution of partnership on the terms of a particular deed soueht to li 
Sm-rfL^^^ a partnership on different terms [Ramiohn v Yahyabhai. A1947® B *i 49 ^ 
Suit for dissolution of partnership and rendition of accounts sought to be amended m a 

d not allow amedments for enhancing original claim after expiry of limitation TBihnr 
Co-operative &c V Rameshwar. A1970 P 172] ^ timitauon IBiftor 

contravention of municipal rule as to side space sought to be amended kv 
infringement of rule as to back space \Scishi v TaJ^s Aio^n ia^ti c a ♦ ^ 

-i-v'M 

Hannamal A1965 SC p J o" 226; Amintal v 

ment waral^wed affh ■ ^ ^1970 SC 110], In this case amend- 

examined Jhe wimesscs or^thT'^omm ®h f 

cannot complain of preiudicrrVnAA^ p ^ ample opportunity to tender rebuttal evidence 

P n or prejudice ISubba Rao v Brahmananda, A1967 AP 155]. 

Application dismisscdi for D 6 fa.ii 1 t WK^n i* *• * ^ 

dismissed for default in nnniie.f:!; u . application under Or 6 . r 17 is 

is again dismissed for default ? lsh b®. made under Or 9, r9 and if the application 

V Gaddala. ^1971 AP 332 see maintainable [Medam 

for defaiiir in Or 9 r 9 ] ’ ’ ^ apphcalton under Or 9. r 9 is itself dismissed 

S” ‘"-r ,f A Sirs 

fact that the discretion of refusing 7 iPaOokonda v Nagiri. A1955 AP 138]. The 
for interference [Vadtamudi v V, f9l‘lT"M'vVN 2^7] exercised is no ground 

questioned when the decree '^is^^nnealed* f" p^^P'^us order refusing amendment can bo 
interfere in revision [Pe ZZli T fed^ ‘be High Court tviU not 

exercise of the discretio7 "7 to amendn^ ni 98 : 22 IC 39], An erroneous 

iRamp V Salig, 14 CU 188. 206; Mani v HarS! 12 Cufs'S". 

for leave to amen^d dTeT^not^^amend^acm a party who has obtained an order 
purpose by the order, or if no time is tWh® time limited for that 

from the date of the order he shall within fourteen days 

expiration of such limited time ns nf™ i permitted to amend after the 

case may be, unless the time is extended S^the"^ cJur?^^ fourteen days, as the 

Scope and ApDlicatinn rc r 

1962], Extension of time (s 148). ^ \Vhfre"’rcomDmm- (revised in 

leave to amend was given. faUure to amend ZCZT “PP*** »*«» 

amend within the lime in r 18 does not make the 
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decree inoperative where it is not expressed to be nor is it in fact conditional upon the 
amendment being made iGadadhar v Labanyabati, 47 CWN 68 PCj. The time limit in 
this rule is not applicable where the order for amendment was not made under Or 6 but 
under tne powers ot the court that certain steps snould be taken by the parties to settle 
their ditterence IMadan v Pratap, 19 CWN 200]. High Court allowing amendment 
of plaint but fixing no time limit for carrying it out—Power of trial court to extend 
time \Banku v Konda, Ai962 AP 527j. The word 'court’ has to be understood in the 
context in which it is used. It might be the trial court, the appellate or revisional court. 
In any case, it necessary, sl51 may be invoked iRamulu v I^arayana, A1962 AP 527]. 


ORDER Vll 

Plaint 

1. Particulars to be contained in plaint. —The plaint shall contain the 
tollowing particulars;— 

[a) ttie name ot the Court in which the suit is brought; 

tne name, description and place of residence of tne plaintiff; [my] 

(c) the name, description and place of residence of the defendant, so far 
as they can be ascertamea; [myJ 

{d) where the plaintiff or the defendant is a minor or a person of unsound 
ramd, a statement to that effect; [ap,k,m,my] 

[e) the tacts constituting the cause of action and when it arose; 

(/) the facts showing that the Court has jurisdiction; 

(g) the rehef which the plaintiff claims; 

(ti) where the plaintiff has allowed a set-off or relinquished a portion of 
his claim, the amount so allowed or relinquished; and 
(/) a statement of the value of the subject-matter of the suit for the 
purpses of jurisdiction and of court-fees, so far as the case 
admits. [bJ 

CI. {d) substituted in A.P., Kerala and Madras; Cl (6), (c) and {d) substituted in 
Mysore; Cl (i) substituted in Bom]. 


High Court Amendments. 

ANDHRA PRADESH.—Same as in Madras. 

BOMBAY.—^In item (0 at the end substitute comma for the full stop and add there- 
atter "showing the provisions of lav/ under which the valuation of the court-fees and 
iuhsdiction is separately made.” (1-11-1966). 

KERALA (Notn. No. Bl-3312/58 of 7-4-1959).—Same as in Madras omitting the 
proviso. 

MADRAS (ROC No 1433/43).— Substitute the following for clause {d): 

“(d) Where the plaintiff or the defendant is a minor or a person of unsound mind, a 
statement to that effect, and in the case of a minor, a statement regarding his age to the 
best of the knowledge and belief of the person verifying the plaint: * 

Provided that where, owing to the large number of defendants or any other sufficient 
•reason it is not practicable to ascertain with reasonable accuracy the age of the minor 
defendant, it may be noted that the age of the minor defendant is not known. 

MYSORE.—(i) Substitute the following for items {b) and {c): — 

fh) the name, age, description, place of residence and the place of business, if any, of 

fi^rrUme, age, description, place of residence and the place of business, if any, 

•ot the defendant, so far as can be ascertained by the plaintitt, w. omittine the 

(fO Cl (d) sJihstituted by another clause which is same as 
words "a statement regarding” after the words “and in the case of a mino . ( 


Cross-Ref. &c. Clauses {d). (f) and (0 are new. The word “shaU” has been used 
tor "must” which is a word most strongly imperative [Sheo Pd v Lalit, 18 A 403]. Suit 
l>y or against Govt (Or 27); Corporations (Or 29); Firms (Or 30); Trustees (Or 31); 
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Minors {Or 32); Suit by Pauper (Or 33); Cause of action (s 20); Jurisdiction {see ss 
20 and ci 12 ot the Letters Patent); Relief (Or 7 r 7); Set off or relinquishment [Or ,2 
r 2{2)J. Ur 7 applies mufaiis mutandis to memo of appeals by reason of s lAl [Moolomul^ 
V Lai. AI939 S 220J. Title of suits and description of parties (Form in App A (1). (2). 
Sch 1). Model plaints in various kinds of suits (App A Sch I, Forms (1)» (2), (3), Plaints Nos 
1-49). , . . 

Scope and Application. Whether the court has jurisdiction to entertain a suit iV 
always to be decided on the allegations in the plaint [Ananti v Chhdnntt, A1930 A, 193, 
i-B; Kege v Md Haider, A1946 A 379 FB; Reserve Bank v Ram Kumar. A1963 A 574]. 
It IS imperative that the facts constituting the cause of action and when it arose should 
be stated iMadras 5 N Co v Shalimar Ld, 42 C 85, lOOj as also the date and the place 
ot accrual IRam v Sachi. 6 CWN 585, 588; Baidya v Ojan. II WK 238j; but a plainlilf 
IS not absolutely bound by the statement in the plaint as to me dale itucKruadin v Mohima. 
4 C 529, 534J and the court is entitled to determine the date trom the facts alleged in the 


plaint Itatch v Md. A1928 L 516J. 

It IS not enough to state that the cause of action arose on such and such a date. 
Piaintitt must give such particulars as will enable the defendant and the court to 
whether in taci or in law the cause of action did arise as alleged or not Ba \ 

Hazarimuil, 58 C 418: A1931 C 458J. What facts should be slated [see Maiithl vyudhistir, 
20 CWN JIU; Kalikanund v Bipradas. 19 CWN 18; and the comments on Ram Fd v 
Hazaiimull, sup, in Katyani v Oanesh, 35 CWN 99UJ. When a suit is not covered by the 
isuits V Act, plaintiff s valuation must be accepted unless it is outrageous \tunaiiK v 


Ramsukibai, A1951 N 218J. , 

ihe tactum oi determination of lease is a cause of action in a suit for ejectment but 

the purpose ot pleading determination can be fulfilled if by the language used in the ^ 
pleadings, its sense can be otherwise conveyed or ascertained iDooni v Giniya, A1970 O 
452J. In view ot the bar under s 4 of Bihar Money Lenders (Regulations of transactions) 
Act, 1939 unless a plaintiff pleads in his plaint facts which would make the suit prima 
facie entertainable by the courts, it cannot be said that the plaintiff has discharged the 
duty put upon him by r 1(/) [Fula v Mangtii, A1969 P 295 FB]. It is not necessary 
that every legal ground of challenge should have been stated in the plaint L-5 v 


A197U bC 1199J. 

Clause tc).— Ihe Commissioner or City Architect of the _Corporation cannot ^bfc 
Sued in his official title. If plaintiff intends to sue such persons, he must implead them 
in their individual names [P B Shah <Si Co v Chief E O. 65 CWN 1128]. •• 



2. in money suits. — Where the plaintiff seeks the recovery of money, the 
plaint shall state the precise amount claimed; [myJ 

But where the plaintiff sues for mesne profits, or for an amount which will 
be found due to him on taking unsettled accounts between him and the defendant, 
[d,hp,pu,wp] the plaint shall state approximately the amount [d,hp,pu,wp] 
sued for. 

I Para 1 amended in Mysore, Para 2 amended in Delhi, HP, Punjab and West Pakistan]. 


High Court Amendments. 

UFLHI.—Same as in Punjab. 

HIMACHAL PRADESH.—Same as in Punjab. 

MYSORE.—In para 1 at the end add. "and wherever a statement of account or a 
memeorandum ot calculation is necessary for the purpose, such statement or memorandum 
shall be set out in the schedule to the plaint or separately annexed thereto.” (30*3-1967). 

PUNJAB (Notn No 2212-G, of 12-5-1909).— In the second para after “defendant” 
insert: —"or tor movables in the possession of the defendant, or for debts of which the 
value he cannot, alter the exercise of reasonable diligence, estimate”, and after the word 
"amount” where it lost occurs, insert "or value”. 

WEST PAKISTAN.—Same as in Punjab. 

■ “ ‘ ■ . --- ^ ^ - , - ^ 

Scope and Application. In claims for money the exact amount is to be stated SO 
tar as the case admits [KhuM v Nogin. 12 B 675], in a suit for damages plaintiff 
must pay ad valorem court-fee [Shiv v Harjiram. A19.S7 Raj 39], in view of Or 7 rr 1.-2 
and 7 and s7(/) Court-fees Act. a plaintiff must plead his cause of action, spectfically 
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claim a decree tor past mesne profits, value the claim approximately and pay court-fees 
thereon IGopalkrishna v Meenakshi, A1967 SC 155J. In mesne profits or claim on 
unsettled accounts, a rough and ready approximaiion should be given IBai Hiragavri v 
Giilab. 15 Bom LR 1123; Lakshmiji Ac v Banwari, A1959 A 546; Raghu v Bulak, A1953 
P 289; Rakeetaiah v Venkateswarrao, A1960 AP 566J except where future mesne profits 

are claimed from date of suit IRam v Bhimubai, 15 B 416; Chandrani v Babu, A1946, 
u 59J. 

in a claim tor waste also the plaintiff can only make an approximate claim 
lAiexander v Nair Service, A19o6 K 2b6j. if the plaintiff makes a specific claim of a 
precise amount as mesne profits, he is not entitled mesne profits above that claimed in 
his pleadings IKolathungal v Appa, A1969 K 181 {Troian & Co v Nagappa, A1953 SC 
235 rel on)J. Or 7 r 2 deals with past mesne profits and not future mesne profits 
[Chandra v Gurudhan, A1954 Tri 8J. The value tentatively stated is the value for 
purpose ot jurisdiction and court-fee iBhag v Bajirao, 18 B 40; see IjjaiuUa v Chandra, 
n CWN n33J. 

A claim tor contribution should distinctly set forth the amount due by each party 
[Bhola V Indar, 14 WR 373J. in a case the proponionate shares payaole by each 
defendant was ascertained afterwards [Bishnu v Bepin, 18 CWN 622J. Plaint in a 
partnership suit should be framed on the lines of Form No 49 i_Ram v Manik, 1 C 428]. 
Form ot plaint in a suit for accounts [Gobind v Sheriff, 1 C 169; Kanhayalal v Hiralal, 
A1947 B 255J. Decree for mesne profits (Or 20 r 12). Decree in a suit for accounts 
(Or 20 r 16). 

3. Where the subject-matter of the suit is immovable property. —Where 
'.the subject-matter of the suit is immoveable property, the plaint shall contain 
a description of the property sufficient to identify it, and, in case such property 
can be identified by boundaries or numbers in a record of settlement or survey, 
the plaint shall specify such boundaries or numbers. [as,b,c,bd] 

[Rule amended in Assam, Bom, Cal & Bangladesh]. 


High Court Amendments. 

ASSAM & NAGALAND.—Same as in Calcutta. 

BOMBAY .—At the end of the ride add:—"in cases of encroachment an accurate 
plan shall also be tiled along with the plaint.” (1-11-1966). 

CALCU'TfA (No 11 of 1918 ).—At the end of the ride add:—", and where the 
area is mentioned, such description shall furtner slate tne area according to the notation 
used in the record ot settlement or survey, with or without, at the option of the party, 
the same area in terms of the local measures.” 

BANGLADESH.—Same as in Calcutta. 


Notes. "Immovable property [see s 3(26) Genl Cl Act and s 3 T P Act] Suit 
cannot be dismissed because sufficient particulars have not been given for identffication 
of the land. Plaint may be returned for amendment [Kazem v Danesh, 1 CWN 574; 
Jaladhar v Kinoo, 1 CWN 189 note]. Necessity for exact boundaries or map m a 
suit tor possession of land IChutahru v Hiralal. .^1950 P 306L Boundaries are not 
absolutely necessary m a suit for rent if description given is sufficient to identify the 
land ifizraddi v Ambika, 5 CWN 121; Hurga v Kala, 7 CWN 615, see however Murari 

V Amriteswari, 1 CLJ 27-n]. 

4 When nlaintiff sues as representative. —Where the plaintiff sues in a 
rep,.s'e„S charLS pSnt ihall show no. only Jac h. has an ac.ua 
existing interest in the subject-matter, but that he has ta^n the steps (if any) 
necessary to enable him to institute a suit concerning it L J- 

[Rule substituted in Mysore]. 


High Court Amendment 

. . ..i^ «<. cuh-rule (1) and add sub-rule (2) as below: — 

court under Rule 8 of Order 1 of this Code i§ 
(2) When the permission of the ^ the plaint shall be accortl- 

^ought, before or at the time of the institution 
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panied by an application supported by an affidavit stating the number or approximate 
number of parties interested, the places where they respectively reside, that they have 
all tne same interest m the subject-matter of the suit and the nature of the said interest, 
and the best means ot giving noice of the institution of the suit to the said parties. If 
the permission sought is granted, the plaint shall state, or be amended so as to slate that 
the plaintiff sues on behalf of himself and all other persons interested in the subject- 
matter ol the suit and that He has been permitted by the court to do so by an order of 
court made on a particular date, in the application mentioned above. (30-3-1967). 


Scope and Application. Plaint to show representative capaicty [O 7 r 9(2)]; 
Joinder ot parties and causes of action in suits in representative capacity (Or 2 r 5). As 
to when right as executor or legatee is established in the case of Europeans, Parsis, Jews 
&c, see ss 212, 213 Succession Act. As to Indian Christians see ss 212-214 ibid. As to 
Hindu Wills specified in s 57(/) ibid, see s 213 (2) and as to Mahomedans, see 
ss 212-214 ibid. 

Ur 7 r 4 does not require that when plaintiff sues in a representative capacity that 
tact should be stated in the cause title although it is a convenient place to state it 
IKuarmoni v PVasif, 19 CWN 1193; Bidhu v Kuioda, 46 C 877; Bhawarjit v Kedarmui 
A1954 As lllj. A suit cannot fail merely because of the absence of description in the 
cause tale that plaintiff is the head or karta of the joint family, when it is actually found 
that the plaintiff was such kartc. and it has been dehnitcly alleged that he and his minor 
sons were proprietors of the firm \_Bhawariit v Kcdarmal. Ai954 As 111]. 

An idol IS a juridical person, li can sue and be sued only through its shebait. 
I'he right ot suit is vested m the shebait and not in the idol iJagadindra v Hemanta, 32 

C 129 PCJ though the procedure of the courts allows a suit in the name of the idol or 

deity iMasjid Hahidgani v Gurudwara. 67 lA 251; A1940 PC 116]. In a suit brought 
ID a representative character it is enough to state that the plaintiff is Xhe .shebait oi a 
deity [Jagannath v Tirihananda. A1952 Or 312; see Jodhibai v Basdeo» 33 A 735 FB^, 

ihc deny is not a necessary party as the shebait represents his interest IDinabandhu V 

Clianiiruadi, A19i7 C 441; Kamsanip v Katneshwar, a 1950 P i84j. Ueity is a necessary 
party wiien its uilc or interests arc affected itramatha v tradyttmmi, jU cWiN 7281 but 
not when plainliii s claim relates to rights between the shebaiis iiitc se Ititlin v Adyanath, 
45 CWN 85; Balanibala v Kalipada, 54 CWN 9b0j. The trustees cannot sue in the 
name ot the trust; they should be the plaintiffs [C'ov/ of Bom v Bestonp, Al94y PC 143, 
1461. Ihc liquidator is empowered to institute a suit 'Mn the name and on behalf of 
the company ■ IGupta v Sarvate, A1956 N 204j. 

Ihc executor or legatee may institute a suit without obtaining probate, but no decree 
can be passed till probate is obtained [Chandra v Frasanna, 15 CWN 121 PC; ianishedii 
V Hirjibhai. 37 B 158J. But in intestacy, a suit without first obtaining letters of 
administration must be dismissed lAdministrator-General V Lcdit, 12 CWN 738; see 
however, Sethna v Hemingway, 38 B 618j. In a claim by right of survivorship to recover 
money advanced Irom lunds of a joint Hindu family, succession certificate is not necessary 
[Faliamraju V Bapanna, 22 M 380; Bishan v Chatrapat, 1 CWN 32; Gur V Dhanu 15 
CWN 49J. 


5. Defendants interest and tiahility to be shown. —The plaint shall show 
that the defendant is or claims to be interested in the subject-matter, and that 
he IS liable to be called upon to answer the plaintilFs demand. 

Notes. I he plaint must show a definite cause of action against the defendants— how 
the various defendants are interested in the subject-matter and the cause of action against 
each. Non-compliance with the rules entitles the court to direct the plaintiff to disclose 
his cause ot action against each defendant correctly [Brt/rt/i v Vithoba. A1924 N 191]. 
See ante. Or 6 r 5. 

6. Grounds of exemption from limitation law. —Where the suit is instituted 
after the expiration of the period prescribed by the law of limitation^ the plaint 
shall show the ground upon which exemption from such law is claimed. 


Scope and Application. Grounds for claiming exemption (ss 12-20 Limitatioa 
Act). Rejection ot plaint barred by limitation (Or 7 r 11). R 6 only applies where a suit 
IS prtma facie barred by .'imitation and not when there is a conflict of authorities 
V Deep, 1959 ILR Raj 675], Plaint cannot be rejected merely because the exemption 
IS not claimed spccilically. The rule is satisfied if relevant facts have been mentioned in 
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the plaint IRaghu v Syed, 12 CWN 617; Subramania v Kalyanarama, A1958 K 243; 
Venkata v Gadireddi, 1958 And LT 827] or appear from the face of the record 
[Chowa V Jnani, A1967 P 301; Binodilal v Satyendra, A1956 MB 97]— contra; 
Ground must be stated expiicity otherwise acknowledgment cannot be made use of to 
save limitation, Marudai v Chinna, 52 1C 243: 1919 MWN 429; Ska Manmall v 
Kadhakrishnan, A1972 M 108]. If no ground of exemption is stated in the plaint, it should 
be allowed to be amended save under exceptional circumstances IGiinnaji v Makanji, 34 B 
25UJ. Exemption on ground ditterent from that pleaded cannot be proved [Thirumalachariar 

V Varadappa, 1962, 2 MLJ 562]. Where plaint is returned for presentation to proper court 
and there is an endorsement on the plaint of the date on which the suit was originally 
instituted the court should not refuse the benefit of s 14 Limitation Act on a mere 
technical view \_Binodilal v Satyendra, sup; Sukhbir v Piare, A1923 L 591]. In proceedings 
before an arbitrator it is unnecessary that a party should make averments that the claim 
is saved from limitation \_Vnion v Salween &c, A1963 C 307]. If a plaint does not state 
exemption from limitation the court should allow the plaint to be amended save under 
very exceptional circumstances [Fatelichand v Wasudeo. A1948 N 334]. 

A plaintiff who relied in the plaint on an acknowledgment of one date was held to 
be incompetent at the trial to take advantage of an acknowledgment of another date 
without amendment of plaint [Jogeswar v Rajnarain, 8 CWN 168, 171]. In later decisions 
this rule has been held to be not inflexible and plaintiff pleading one ground is not precluded 
from taking another and inconsistent ground if that is believed to be the true ground 
[Hingu V Heramba, 13 CLJ 139; Nistarini v Cbandi, 12 CLJ 423, 426; Gangadhar v 
Khaja, 14 CWN 128; Parmeshri v Fakiria. 60 IC 772; Thakar v Sant, AI949 Pu 219— 
contra: Ghansiam v Girija, A1944 N 247]. The view in Bombay is the same except that 
the another ground relied upon should not be inconsistent \ Yakub v Rahimatbai, 10 Bom 

LR 346]. ^ ^ ^ 

It is incumbent to state the ground of exemption, but it need not be stated before 
the occasion arises for seeking it. Thus, the ground may be pleaded at the .time of 
applying for personal decree under a mortgage [Gopalaswami v Narayanaswami, A1944 
M 65]. The ground of exemption cannot be relied on for the first time m appeal [Uttam 

V Thakur, A1922 L 39], or in second appeal [Girdhari w Ranoo, A1944 N 37J. It is, 
however, not imoerative to plead acknowledgment in arbitration proceeding [Union v 

Salween <&c, sup~]. 


7. Relief to be specifically stated—Ewery plamt shall state specifically 
the relief which the plaintiff claims either simply or in the alternative, and it shall 
not be necessary to ask for general or other relief which may always be given 
as the Court may think just to the same extent as if it had been asked for. 
And the same rule shall apply to any relief claimed by the defendant m his 

written statement. 


, t'ff ^ t tl H * ne suit shSld°bTdaimed, decfarition, joint or separate possession, 

injunction receiver ^ P.sH suit barred^ if 

relief obtainable out of the same cause of g ^17). 

necessary to ask for general relief. narrowly and every variance between 

The pleadings should jharidal Al'971 C 540 {SagarmuU v John, 

pleading and proof is not fatal c 26 folld)]. In construing the plaint the 

A1930 PC 205; Kumar Sat.sh v Sat.sh ^mO substance 

court must have regard to all relevant a g A1962 SC 633]. It is not the 

of the matter and not its form substance thereof which should be looked 

form of the prayer which matters but it e A1971 G 241]. The rule is that 

into IRacthablrl Nandlal A1965 B 649; for which there was no 

ordinarily the court cannot grant reliet to P called upon or had no 

foundation in the pleadings and which Hecree on the case which defendant 

opportunity to meet. But the court can Srinivas v Mahabir, A1951 SC 177: 1951 

himself makes or on his express urnmnkshya. 1961 BLJR 446], but not when 

SCR 277; Parasuram v Sant, 39 P 71 ; . . " XJasnyandas v Gumanbhai, A1967 G 1]. 

plaintiffs case on this basis is barred by nru ... facts established on the 

Plaintiff ought to get such relief as he „ prayed \Shivdayal v Union, A1963 

evidence even if that relief has not been available must be founded on 

Pu 538; Dhani v Bishun, AI942 P fails, relief based on quantum meruit 

jdeadings. Where a case upon an ^xpress agre^ ^ Purnendu, 16 CWN 753; Tej v Rarnlal, 
or implied agreement cannot be granted I xr 4311 unless it has been asked alternatively 
1938 Lah Sit; Ratanlal v Chandradutt. A1951 N J 
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[Sathiavcl v Sivasami, A1933 M 344]. Plaintiff cannot ask for relief of another kind 
other than the specific relief claimed unless the facts alleged and proved maintain that 
relief [Kokamal v Gulah, AI925 B 248; see Dehi v Bhan, 8 CWN 408], The rule that 
plaintiff is entitled to relief only upon the case made in the pleadings is strictly enforced 
when he relies upon fraud [Bansiram v Fanchami, 20 CWN 638; Rajendra v Gangaram, 
37 C 856]. When relief is claimed on easement, relief on ground of customary right 
cannot be granted [Bafdco v Abdul, A1948 P 425], When defendant based his claim 
upon gift, he cannot in appeal be allowed to found his case on possession [Nataraja v 
Suhharaya. A1949 PC 43]. Where no claim for mesne profits from the date of the suit 
was made in plaint it cannot be awarded in appeal [Sidramappa v Rajashetty, A1970 SC 
1059; Bhagwati v Chcmdramaul, A1966 SC 735]. 

Relief not founded on the pleadings should not as a rule be granted. But where 
substantial matters constituting the title of all tue paities are touched in the issues and 
have been fully put in evidence, the case docs not come within the rule [5n Mahant v 
Siiaram, 2 CWN 681 PC; see Gopi v Bamidhar. 9 CWN 577 PC; Babulal v Bindhya, 
A1943 P 305J. It in a suit for ejectment of a tenant the tenancy is denied and defendant 
sets up his title and plaintiff fails to prove tenancy but proves his title, the court has 
discretion under Or 7 r 7 to grant an equitable relief of ejectment on basis of title provided 
the issue of title has been raised and investigated \Abdul Gbani v Babni, 25 A 256 FB; Md 
Mian v Ju^eshwar, A1951 P 550: 27 P 554], Where the relief flows out of the pleadings 
of the parties who also knew what they were litigating for, relief can be granted on an 
alternative basis although the suit as framed may not be maintainable [Kulsekarapatnam &c 

V Radhelal, AI97I MP 191J. It is permissible to grant relief on the basis of an alternative 
case not made in plaint but admitted by defendant in written statement [Indermal v 
Ramprasad. A1970 MP 40|. It is the clear admission of the opposite party in the pleadings 
that confers jurisdiction upon the court to award relief on a basis different from one 
covered by the issues on which parties went to trial [Nagoyasami v Kochadai, AI969 
M 3291. Petitroner praying tor damages on ground of wrongful dismissal but arrears of 
salary not praved for Held it made no practical difference if incumbent is reimbursed 
with loss of wages or damr'ges \r/nion v fyotirmoyce, AI967 C 461], 

Though a relief is claimed upon a specific ground, the court can grant it upon a 
different ground disclosed in the allegations in the plaint and the evidence [Rasul V 
Ramsuntn, 22 C 5891. The substance of the claim is to be looked into in determining 
the nature of the relief to be granted TK'rt Ron v S, A1959 As 75], In a suit for 
specific performance plaintiff may ask for execution of deed and recovery of possession 
iKartik v Dibakar. A1952 C 3621. If a suit for specific performance be dismissed, 
a decree for refund of deposit can be granted although no such alternative claim 

V Chandra, 17 CWN 100; Firm Srinivas v Mahabin 1951 
. 1951 SC 177; Khali v Kamala. A1967 Or 100], When soecific performance is 

claimed plaintitt cannot in appeal abandon it and claim damages in addition unless separately 

^ C/uV/umArtrrtm. A1951 M 282—co^PTRA; Arya <5c v Lahofi. 

2 L 713]. In a suit for rent, decree for compensation for use and occupation cannot 
be granted If it has not been alternatively claimed [Rachhea v Upendra, 27 C 239; Bimala 

V A195I C 448]. Where in a suit to enforce a mortgage, it is found to be void. 

restitution of money under s65 Contract Act mav be entertained although not 

pleaded in the plaint or appeal [Raja Mohan v Manzoor, 47 CWN 509: AI945 PC 29]. 


♦K 's wide enough to cover all such reliefs as are consistent 

with the averments in the plaint [Katihar v Calcutta <tc. A1958 P 133]; it must not 
be inconsistent with the plaintiff’s claim [.Wi/ v Hem. A1961 C 411], General or other 

relict as may be just can always be given, as if asked for. however clumisily or inartistically 

the plaint may be worded [Kedarlal v Harilal, 1952 SCR 179: A1952 SC 47]. If a party 
makes a case which he fails to prove in its entirety but still he 'is entitled'to relief to 
It • iMtikluw V Mnhahixmi Bank. At968 C 90]. When 

to one^fonHh income of wakf property and he was found entitled 

nlainf \ Mnnr for one-fourth share could be given without amendment of 

borrowif of h h Tf flu r^ 'vas that defendant 

oZ7tv a norson H u ^ebt was in his personal 

bv the 'ohintiff rp '"‘■'e "'"’"“S'’ alternate case was put forward 

turned iSroarti iorr'-r'e'' ^ possess^ can be 
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ZO ¥B; Mahesh v Rampal, A1953 A 591]. But when two alternative reliefs which are 
wholly inconsistent have been claimed, court should not grant any relief [Md Baksh v 
HusseinU 15 lA 81: 15 C 684]. A plaintit? suing for a declaration that a contract against 
him is void and inoperative having been obtained by undue influence, cannot ask for 
alternative relief tor specific performance [Prem \ D L F Housing &.C, A1968 SC 1355]. 

Whether Cognizance Can be Taken of Events Subsequent to Suit. A suit is to 
be tried on the cause of action or the rights as they existed when the suit was brought 
\Radhay v Ajodhya, 1 CLJ 262; Purkhit v Ananda, 8 CU 116; Ramanandan v Puhkutti, 
21 M 288; Mallika v Makham, 9 CWN 928]. An exception to the rule is to be made 
in cases where on account of altered conditions since the suit, the original relief claimed 
has become inappropriate or infructuous or in order to shorten litigation or to do 
complete justice, it is incumbent to take notice of subsequent events and to mould the 

decree according to the circumstances existing at the time of ^ 

Biswanath, A1915 C 103: 20 CLJ 107; Romratan v MohutU. 11 CWN ■Sunivun v 

Daya. 13 CWN 815; Riislomji v Selb. 25 B 606; Sangili v Mooken. 16 M i50; Balkishen 

V Kishan, 11 A 148; Derasadh v Ba.iliram. 42 PLR 168; ^arayan ^ ^0 1C 607, 

Hafiz V Abdul Alim, A1952 Pu 407; Nurimia v Amhika ^1917 C 716: 20 CWN 1099 
Mandli V Ram, A1948 N 1; Meghafi v Anant. 1948 B 396; Maitham v AI950 

As 208; Krishna v Sushila, AI951 Or 105; Fazilehiissem M^Lmmdas 

Ramdayal v Devdifi, A1956 Raj 12; Md Abdulla v Neelakantan, A1958 K 

V Chhagan, A1959 B 491; Gajadhar v Khas Mahatadih &c, A1959 P 562, ^ 

Ganpat, A1963 P 277; Anundmoye^ v Sheeb, 9 MIA 287; Dhan Singh ^ i 

Rai 198- Mangarao v Kishan, A1965 AP 98; Ramanugrah v 5, A*966 P 91, Chandrawati 

V Rameshwar, A1968 P 422; Laxmibai v Wamanrao, A1953 B ^ 

A1971 O 188J. But when the right to get khas possession is substituted as a ^sult of 

the subsequent change in the law by a right to get compensation a ^ ^ j U 

to grant a decree tor khas possession would deprive the plaintiff of the right to get 

compensation [Bhusan v Bengal Coal, A1966 C 63], ^"Other mstance would^be^ 

of fresh right under a new statute during the pendency o a o„mratan A1936 PC 49; 

be given on the basis of new cause of action [Mu leryi getra A1959 SC 577’ 

Lakshmi Ammal v Narayanas.ami, A 1950 M 32U Cumrun/up^^^^^^^ 

1959 SCJ 437; ^^‘'^hrneshi.ar^ Kesh^ar fo^^Lld relief according, to changed 

Of subsequent events or change m ^he appellate court can exercise 

circumstance [Ramcharan v MurUdhar. A1954 MB v Ambika. sup; 

the same powers under Or 41 r 33 Ramgovind'^ 

Su, ^aT92Vm “bT"limits of IJS :rt:k^ng^no"tice of subsequent events IChholekhan 

V Md Obedulla, A1953 N 361 FB], 

8. Relief founded on separate ground 

distLt grounds, they shall be stated as far as may be separately and distinctly 

,s Cl , - _ fr.rm<^r RSC Or20 r7). The rule in the case of 

A t Where alternative claims are made, the grounds of each 

.defendant is similar (see 0 8 ^J) . ^here ^ 

alternative claim should also be stated separat y entitled, even if not the 

,by ownership as successor to ^ though the same relief {ie possession) is claimed 

v“^r rm9%"347r inconsistent pleadings, see ante Or 6 

'r-2-p358. • - - 

n n A nlaint. Concise statements .—(/) The plaintiff 

or^annex thereto, a list of the documents (if any) 
^ Qinna with it* and, [ap.mI if the plaint is admitted, shall 

dSa?.' C anrSE.r «ason. pamiB him .o pre„„. a like 

shall present such statements, [as.cor,bo] . 
(2) Where.the plaintiff sues, or the defendant or any or the defendants ts 
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sued, in a representative capacity, such statements shall show in what capacity 
the plaintiff or defendant sues or is sued. ^ 

(i) The plaintiff may. by leave of the Court, amend such statements so as 
to make them correspond with the plaint. 

(4) The chief ministerial officer of the Court shall sign such list and copies 
[k] or statements if. on examination, he finds them to be correct, 

L5>\ib-rule (/) amended in AP & Mad; Sub-rule (/) substituted in Assam. Calcutta 
Unssa & Bangladesh; Rule substituted in All. Bom, Kerala, MP & Mysore], 


High Court Amendments. 

ALLAHABAD (Notn No 710/35(</)-l(n) of 12-2-1927).—Rule substituted as follows;— 
“9. (/) The plaintiff shall endorse on the plaint, or annex thereto a list of the 
documents (if any) which he has produced along with it. 

(2) The chief ministerial officer of the Court shall sign such list and copies if, on 
examination, he finds them to be correct.” 

ANDHRA PRADESH.—Same as in Madras. 

ASSAM & NAGALAND.—Same as in Calcutta. 

BOMBAY.— Siibsitutc cjcistinfi rule 9 hy //:.? following: — 

9. Chief Ministerial Officer to sign lists and copies produced along with the plaint. 
—(/) The plaintiff shall endorse on the plaint, or annex thereto, a list of the documents 
(if any) which he has produced along with it. 

(2) The Chief Ministerial Officer of the Court shall sign such lists and the copies of 
the plaint with annexures presented under Rule 1 of Order IV, if on examination he finds 
them to be correct.” (1-11-1966). 

CALCUTTA (Notn No 10428-G of 27-7-1928 & No 3516-G of 3-2-1933).—Ca/icel 

sub-rule (/) and substitute therefor the following: — 

”(/) The plaintiff shall endorse on the plaint, or annex thereto, a list of the documents 
(if any) which he has produced along with it. 

(IA) The plaintiff shall present with his plaint: — 

(1) as many copies on plain paper of the plaint as there are defendants, unless the 

Court by reason of the length of the plaint or the number of the defendants, or for any 

other sufficient reason, permits him to present a like number of concise statements of the 

nature of the claim made, or of the relief claimed in the suit, in which case he shall 
present such statements; 

(//) draft forms of summons and fees for the service thereof.” 

KERALA (Notn No Bl-3312/58 of 7-4-1959).—(/) For sub-rule (/) substitute — 

(/) Ihe plaintiff shall endorse on the plaint, or annex thereto a list of the documents 
(if any) which he has produced along with it. and shall present along with the plaint as 
many copies on plain paper of the plaint as there are defendants”, 

(ii) omit sub-rules (2) and (i); 

(m) In sub-rule (4) omit the words “or statements”. 

MADHYA PRADESH (Notn No 3409; 29-6-I943).-5n^jn7n/e the following for 

rule 9 :— / © / 

”9. (/) The plaintiff shall endorse on the plaint or annex thereto a list of the 

documents (if any) which he has produced along with it. 

(2) The chief ministerial officer of the Court shall sign such lists and the copies of the 

plaint presented under rule 1. of Order IV. if. on examination, he finds them to be 
correct. 

MADRAS (ROC No 1810 of 1926).—In sub-rule (/) after the word “and" delete the 

comma and the live words following, viz "if the plaint is admitted" and insert the words 

along with the plaint after "shall present". 

MYSORE.—For e.ri.w/iig rule 9 siihstitiite the followins — 

"9. The plaintilt shall present along with the plaint as many copies on plain paper of 

the plaint as there are defendants, unle.ss by reason of the length of the plaint or the number 

ot the defendants or tor any other sulhcicnt reason, the Court permits him to present a Uke 

the"\mt °in ‘^e claim made or of the relief claimed in 

the suit, m which case he shall present such statements. Where the plaintiff sues or the 

defendant or any of the defendants is sued in a representative capacity, such statements 

shall show m what capacity the plaintilT or the defendant sues or is sued. The plaintiff may, 

by leave of the court, amend such statements so as to make them correspond with the 

plaint. The copies or concise statements, as the case may be, shall bear an endoRemwit 
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signed by the party or the pleader filing the same to the effect that they are true and 
correct (30-3-1967j. 

ORISSA (Notn No 24-X-7-52; 30-3-1954).—Same as in Calcutta. 

BANGALAESH.—Same as in Calcutta. 


■Cross-Ref. & Notes. Documents on which plaintiff sues (Or 7 r 14); Documents 
relied on in evidence (Or 13 rr 1, 2); Representative capacity {Or 7 r 4; see also Or 2 r 5). 
Note the amendments to this rule made by the various High Courts. The effect of the 
amendment m Cal, Assam and BD is that the plaintiff shall now present with the plaint 
(1) copies of plaint for service on each defendant; (2) draft forms of summons duly filled 
in; (3) process fees for service. 

A plaint cannot be returned because list of documents relied on has not been filed. 
The only effect of not filing the list is that unless permitted by court, plaintiff is not 
entitled to produce the documents at a later stage [Baksh v Sikandar, A1930 L 480]. 

Orissa Am. Where plaint was not admitted for non-filing of requisites for processes 
as required by r9(/^) court has jurisdiction to restore suit under Or 9 r4 or under s 151 
[Antarjyami v Kidamani, A1971 Or 192]. 

lO. Return of plaint, — (7) The plaint shall at any stage of the suit be 
returned to be presented to the Court in which the suit should have been instituted. 

[B]. 

Procedure on returning plaint. —(2) On returning a plaint the Judge shall 
endrose thereon the date of its presentation and return, the name of the party 
presenting it, and a brief statement of the reasons for returning it. 

[Sub-rule (1) substituted in Bombay]. 


High Court Amendment 

BOMBAY .—At the end of sub-rule (7) add the following: — 

“The plaintiff or his pleader shall be informed of the date fixed for the return of the 
plaint.” (1-11-1966). 


Scope and Application. The rule provides for the return of plaint in all cases where 
a court is unable to entertain it for want of jurisdiction (territorial, pecuniary or other 
causes) [Madho v Dharom, A1930 L 394; Khiamal v Gopal, A1938 ‘S 124j. If court is 
itself satisfied that it has no jurisdiction to entertain a cause, it is its duty to give effect 

to that on its own initiative [Benson V Northern <£c, 1942, 1 All ER 465 HL]. Where 

the court has no jurisdiction over the subject matter of the suit, it has to return the 
plaint [Devasthanam v Gopalaswomi. A1965 SC 338]. In case of inaccurate valuation 
if it is found on proper valuation that the suit is beyond the pecuniary jurisdiction of the 
court the plaint is to be returned [Tata Iron &c v Arun, A1967 P 246]. Plaint can be 
returned even at the stage of arguments when question of jurisdiction is raised [Brij v 
Gopi, A1938 A 76; see Prabhakar V Viswambhar, 8 B 313 decided under the old Code and 
on which the addition "at any stage” appears to be based]. The order of return of 
plaint after hearing the preliminary issue of jurisdiction is not bad [Dhanpat v Prem, 
A1962 A 572]. “The court in which suit should have been instituted” (ss 15-20). The 
"same plaint” with the cancelled stamp may be presented to the proper Court [Visweswara 
V Nair. 35 M 567 FB; Bhuramal v Imperial &c, A1959 Pu 629]; but if when presented 
again it is changed and it is not substantially the original plaint, fresh court-fee is leviable 
[Vasavattula v V. A1950 M 57]. This rule applies to Prov S C Courts [Pade Md v 

Cheetra, 27 CLJ 590; Abdul Ameeth v Ponnambala, A1926 M 6791. When a suit on 

negotiable instruments is filed in a court of higher pecuniary jurisdiction, the court of 
lower grade being not authorised to try it under summary procedure the court may either 
entertain and try it or return the plaint for being tried by the court of lower grade in the 
ordinary way [7 K Sharma v Ramachandra. A1965 Mys 248]. R 10 does not apply when 
a court receiving a suit by transfer from District Judge finds that it has no jurisdiction. 
It should be returned to the court from whose file it came [Kedar v Sheonarain, 

A1952 P 280J. 

If the plaint is not cognizible bv the class of the court to which the court belongs, 
eg cognizible by revenue court but filed in civil court, the suit will have to be dismissed 
in its entirety [Ananti v Channu. A1930 A 193 FB; Rasool v Rem, A1965 A 514], 

Rule 10 applies only when it is found that the suit as onginally framed was wrongly 
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instituted, and not when it is found at the trial that the relief which plaintiff was really 
entitled to was different from that claimed in the suit and that relief was not cognizable 
by that court [Goverdhan v Rijhibai. A1930 S 252; Tayab v Fatma. A1932 S 67]. If the 
court has no jurisdiction, the proper order is to return the plaint without dismissing it 
straightway \Kalka v Jhangi, A1931 A 664; Arjun v Krishna, A1942 P 1 FB; Ram v 
Firm S. A1940 L 171]. R 10 does not apply when a court originally had jurisdiction, 
but finds itself at the time of passing the decree to be incompetent by reason of the 
pecuniary valuation \Sharam v Sadhit, A1928 L 484]. 

Rules as to return of plaint applies to application for leave to sue as a pauper 
[Periyasami v Ullogonthan, A1949 M 162; Eswaramma v Chinna, A1949 M 417— contiu: 
Gupteshwar v Chaturanan, A1950 P 309: see also Venkata v Venugopal, A1949 M 414], 
or an election petition {Purshottam v Pandit, A1950 N 212]. When plaint is returned 
the suit terminates and plaintiff desiring to sue in forma pauperis, must present it again 
in person {Parvathi v Meenakshi. A1951 M 841; see notes to Or 33 rl]. 

If more courts than one have jurisdiction to try a suit, the plaint cannot be returned 
only because it would be more convenient to one of the parties. The proper course 
is to apply under s 22 [Rakhal v Ram. 97 IC 979 (C)]. Where some of the issues raised 
or causes of action are within jurisdiction and the rest are without, rlO should not be 
applied in its entirety. Under Or 6 r 16 those portions of the plaint which raise issues or 
causes of action not within jurisdiction may be struck out [Latii v Mahalakshmi, A1942 
A 130: Shankar v Bal Kr, A1926 B 283; Govind Rao v Bhagwan, A1953 Hyd 17]. When 
the court has jurisdiction over some causes of action and not others the proper procedure 
is to return the plaint \Nava Samaj Ld v Civil Judge, A1967 MP 286]. Where in spite 
of his opponent's challenge on the question of jurisdiction, the plaintiff persists in proceed¬ 
ing to trial on merits and it is then found that plaintiffs contention is false, the suit 
must be dismissed and no question of returning plaint arises [Affl/igm v Sakia, A1940 
N 331]. 'Suit filed as against trespasser who is found to be a tenant must be dismissed, 
the question of return does not arise [Pandab v Magiti. A1957 Or 17]. 

When court holds that it has no jurisdiction, an amendment by itself is improper; 
but plaintiff can amend or alter the plaint after it is returned [Varada v Thillai. A1931 
M 8]. Plaintiff can reduce valuation and represent it \Neela v Narasingha, A193I M 716]. 
When valuation is not made bona fide, the proper order is to return with direction to 
present it after proper valuation [Khem v Ditrgi. A1942 R 10]. When at the time of 
final decree in a partition suit it is found that the suit was undervalued, court cannot 
return the plaint after declaring the preliminary decree a nullity [Rati v Sanatan, A1930 
C 147]. 

Representation of Plaint or Memo of Appeal. Court returning plaint or memo, 
ot appeal has no power to fix a time within which it is to be refiled [Surendra v Jatindra. 
45 CWN 524]. Nor can it direct the new court to take up the suit from the stage at 
which it was left although the latter court is of the higher grade [Afo/imi v Kunja. 47 
CWN 720]. Suit commences when plaint is re-presented in another Court [Ram Kishttn 
V Ashirbad. A1950 P 473]. When returning plaint costs may be awarded under s 35, but 
It cannot be made a condition precedent to the filing of the suit in proper court [^esova/w 
\ Venkatarama, M 35], or an order that “costs will be costs in the cause” is 

without jurisdiction [A1946 M 345]. Plaint cannot be rejected in part merely because 
several causes of action against several defendants have been combined in one suit 

[Bansi v Somprakash, A1952 Pu 38], As to procedure in case of misjoinder, see notes 
to Or 1 rrl.3 and Or2 r3. 

Appellate court deciding that trial court had no jurisdiction to try should return the 

plaint \bai Makhor v Bulakhi, I B 538; Abdullah V Asraf, 1 CU 152: Ram v Gulzari, 

A1946 O 116]. So also in second appeal [Bahaii v Lakshmibai, 9 B 266; v K, 

9 B 259]. Prayer for return of a revision petition from High Court to a District Court 
where an appeal would lie, cannot be allowed [Rama v Kunhi, A1942 M 657]. 

Re-presentation and Court fee. The amount of court-fee payable is to be determined 
on the day it is re presented [Lakshminarayana v Satyanarayana, AI963 AP 68; Bimata V 
Lalmoni. A1926 C 355: 30 CWN 90; Ramkishun v Ashirbad, A1950 P 473]. 

Sub-s (2). Return of plaint without the endorsements required is an irregularity 
[Ratan v Dali. A1954 Hyd 39; Buiamal v Mukta. A1937 L 464]. 

Limitation— is to be reckoned from date of re-prcscntation to the proper court 
[Surendra v Jatindra. 45 CWN 524; Madho v Dhorm, A1930 L 394], but plaintiff can 
avail of s 14 Limitation Act in a proper case [Hirachand v G / P Rly, AI928 B 421; 52 

B 548]. On return of plaint the plaintiff is entitled to the exclusion of time under sl4 

I.im Act till actual endorsement is made on the plaint [Islam Shah v JVali Md. A1971 
A 473; Brij v Norsinghdas, A1971 MP 243], 
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Appeal. An appeal lies from an order under this rule whether such order is made 
by the court of first instance [Or43 rl(a)] or by the first appellate court under s 107 
[Wahidullah v Kanhaiya, 25 A 174; Goor v Brij, 26 C 275]; but there is no second 
appeal from the first appellate court’s order [s 104(2); Nilkanth v Balvant, A1925 B 431; 
Bhagoley v Baladin, A1942 O 370]. Appeal lies only under Or43 rl(fl) and not under 
Or41 [Bhana Knap Mica &c v Badiyanath, AI967 P 338]. There is also no revision 
\_Bhagoley v Baladin, Supra]. An appeal can be filed even after actually filing the returned 
plaint in the proper court IRam v Moliun, A1930 N 207]. 

No appeal lies from an order of appellate court returning an appeal [Raghunath v 
Shama, 31 C 344; Gordhan v Maksudan, 40 A 648; Kandhai v Prasad, AI952 P 290], 

High 'Court. Does not apply in the exercise of ordinary or extra-ordinary original 
civil jurisdiction [Or 49 r3(y)]; (see Manalal v Mohanlal, A1963 B 94). 

il. Rejection of plaint .—The plaint shall be rejected in the following 
cases:— 

(a) where it does not disclose a cause of action; 

(Z>) where the relief claimed is undervalued, and the plaintiff, on being 
required by the Court to correct the valuation within a time to be fixed by the 
Court, fails to do so; 

(c) where the relief claimed is properly valued, but the plaint is written 
upon paper insufficiently stamped, and the plaintiff, on being required by the 
Court to supply the requisite stamp-paper within a time to be fixed by the Court, 
fails to do so; [ap,m,my]. 

(d) where the suit appears from the statement in the plaint to be barred by 
any law. [as.c.or.bd] 

[Cl (c) substituted in AP, Mad & Mysore; Cl (e) added in Assam, Cal, Orissa & 
Bangladesh]. 

High Court Amendments. 

ANDHRA PRADESH.—Same as in Madras. 

ASSAM & NAGALAND.—Same as in Calcutta. 

CALCUTTA (Notn No I0428-G, of 25-7-1928).— Add the following as clause {e): — 

“(e) Where any of the provisions of rule 9(1 A) is not complied with and the plaintiff 
on being required by the Court to comply therewith a time to be fixed by the Court, 
fails to do so.” 

MADRAS.— For clause (c) substitute: — 

“(c) Where the relief claimed is properly valued, but the plaint is written on paper 
insufficiently stamped, and the plaintiff does not make good the deficiency within the time, 
if any, granted by the Court”. 

MYSORE.—Same as in Madras with substitution of the words “but the plaint is 
written on paper insufficiently stamped” by the words “but the court-fee actually paid is 
insufficient” (30-3-1967). 

ORISSA (Notn No 24-X-7-52; 30-3-1954).—Same as in Calcutta. 

BANGLADESH.—Same as in Calcutta. 


Scope and Application. It is the duty of the court under rll to examine a plaint 
before issuing summons and to ascertain whether any cause of action has been pleaded 
and whether any relief has been claimed against the defendants and to determine whether 
the plaint should be rejected or returned for amendment [Sadhu v Dhirendra, A1928 C 
425: 55 C 590]. The instances given for rejection of plaint do not appear to be exhaustive 
\_Lakshmanan v L. A1915 M 483; Radhakishen v Wali Md, A1956 Hyd 133]. Rejection 
of plaint on grounds other than those in r 11 [In re Pachia 1955, 1 MLJ 308]. The 
grounds of rejection in rll do not appear to be exhaustive. In a suit where plaintiff 
valued his suit contrary to the statute it was ordered under Or 7 rll requiring the plaintiff 
to value the relief properly and to amend his valuation [In re Kalipada, 34 CWN 870: 


The provisions of this rule are mandatory. When deficit court-fee is not put in, 
the plaint must be rejected [Midnapore Z Co v Secy o/ 5. 44 C 352], but before actual 
rejection plaintiff can amend his plaint by abandoning that part of the claim in respect 
of which extra court-fee was demanded [Saiyadunnessa v Gaibandha Loan Co, A1937 
C 562* Govindaraja v Saravana, A1949 M 640; Rama Kr v Veera, A1946 M 126; Mahant 
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V Bai Jam,urn, A1939 B 354; Gainda V Mada,,. A1948 Pu 30], Fresh suit is not barred 
in respect of the portion of claim thus omitted \^Ram Lakshman v Makund, AI949 P 358] 
When court-fee on plaint is found insuflicient the court should not dismiss the suit on 
merits but should call upon the plaintiff to pay additional court-fee and on failure to 
supply deficient court-fee plaint has to be rejected yAmmiha v Vasudev, A1967 K 85]. 
Ur / r II says shall reject , but it does not preclude an amendment under Or 6 r 17. 
Ihe two rules should be read together IMa/uuit v Bai Jamuna. sun; Sahadunnessa v 
Gaihamiha Loan Co, sup; sec also Gansa v TiUtek, 15 lA 119; 15 C 533, 537]. In 
Midiuiporc Z Cos case isup), leave to amend was applied for an appeal after rejection of 
plaint. But It amendment is applied for after order to pay deficit court-fee but before 
actual rejection of plaint, amendment may be allowed {Govindarala v Saravana, AI949 
M 640; sec however MiUyalanima v Narayanaswamy, AI949 M 719]. 

The rule docs not permit rejection of a plaint in part [Rashubans v Jyotis, 29 A 325* 
Venkata v Secy of S. A1931 M 175; Maqsitd v Mathra <£ Co, A1936 L 1021; Appa Rao 

V Secy of S, AI935 M 389; IhmsUal v Som. A1952 Pu 38; Kalepu v Tiguti. A1971 AP 

313 1 ; but a plaint may be rejected against some of the defendants IPhool v Gurbans. 

A1957 Raj 97J. Or 7 rll docs not apply to an application for leave to sue as a pauper 

[OfJI Rec V Sohan, AI940 L 446]. A plaint cannot be rejected for failure to produce 

documents under Or 7 r 14. The penalty is in Or 7 rI8 {Mwntsamy v Chengal, A1943 
M 645]. 

Dismissal and Rejection. Dismissal of a suit and rejection of plaint are not identical 
terms. In one case a decree is passed; in the other it is merely an appealable order 
[Bhajja v Md. AI932 A 543], but “dismissed" for non-payment of court-fee amounts to 
rejection VShamrao v Amolak. AI949 N 373; Annapurna v Sarat. A1935 C 157], Rejection 
does not preclude a fresh suit (Or 7 r 13). A plaint may be rejected at any stage, eg 
before registration [Sarat v Mritunjay. 62 C 611, or even after registration or remand 
\Kiran v Bunia. A1935 C 764; 40 CWN 1390; Pudmanund v Anant, II CWN 38; 
Brahmamayi v Audi Si, 27 C 376; Radha V Debendra. A1922 C 506] or after completion 
ot trial but before judgment [Shamrao v Amolak. A1949 N 373]. Dismissal of plaint 
under s SBf.?), C F Act (Beng) is not rejection [Mabalakshmi v Bamacharan. A1952 C 42]. 

The words “rejecting the plaint" are not limited to the cases provided for in Or? rll 
{Beni v Ram. 13 C 189]. Or 7 rll docs not refer to plaint bearing no stamp. Such 
plaint shall be rejected under ss 4 and 6 Court-Fees Act [Atmoram v Singhai, A1930 
N 224]. 


Applicability to Appeal. Rule II applies to memo of appeals by reason of the effect 
of s 107(2) and the memo not suflicicntly stamped cannot be rejected summarily without 
giving an opportunity to the appellant to make good the deficiency within the stated time 
[Sarjiig v Surendra. A1939 P 137; Ramgati v Shitab, AI939 P 432; Gajadhar v Motichand, 
A194I P 108: Tulsiram v K-shri. AI962 P 189; Achut v Nagappa. 38 B 41; Mahabir v 
KapUdeo, AI957 P 111; Phaltun Bank v Bahurao. AI954 B 43; Achyut v Sibram, ILR 1962 
Cut 818— contr.a; The weight of authority is decidedly against the applicability of Or? 
rllfrl appeals [Siiaramayya v Ramayya. AI938 M 316; ^Atmaram v Smg/ini.' a1930 N 
214^ Bahvant w Jagjit. AI947 L 210; /// re KayamhupiJIai. A1941 M 836 FB; Amarshingh 
\ Chaturhhu}. A1957 Raj 367; Pyara v Shiv, AI963 A 476; Tipper v Matu. A1970 P & H 
273; sec also Narasimha v Venkata. 1932 MWN 104], Under s 107 appeallate court has 
he same power m respect of plaints but it docs not mean that appeals shall be treated 
likewise \Wapd Ah v Isar Bano. A1951 A 64 FB]. In Calcutta it has been held that 
rejection of an appeal for deficit court-fee is not a decree and docs not preclude filing 
a fresh nicmo on proper court-fee \Jnanada v Madhab. 59 C 388]. Rejection of an appeal 
^r insufficient court-fee not being a decree is not appealable. Revision lies [Bnlo/i v 
Mitkta Bat, A1938 N 122 FB; Gyasiram v Brij, A1962 MP 237]. 

Clause (a). A plaint which does not disclose anv cause of .action should be rejected 

^ '5 C 533 (only general allegations of 

fraud w.thout specific particulars); M„ni v Kalam. A1943 L 121; Shah v Taree. 7 C 343; 

f There is a clear distinction between 

a case in which 

comf-Q tr» of the entire material including oral and documentary evidence 

camot hP rLr?"t "*"‘7 no cause of action. In the latter case the plaint 

cannot be rejected under rll iJagannath v Chandrawati, A1970 A 309 FB]. 

itself did different from saying that the plaint 

tTrJlf ? J r. it is the duty of the court 

plaintilT ^i^**^* cannot be rejected merely because 

Ihubmiva'v Vishnu AI961 existence of cause of acUon 

® there is no cause of action against some defendants 
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they only should be struck out [Shankarrao v Shamhihari, 1949 Nag 560]. Court may 
allow amendment of plaint which does not disclose any cause of action [Gaganmal v 
Hongkong &c„ A1950 B 345; Inayatulla v Madari, A1930 A 474; Ahmed v Chambelli, 
Aiy51 C 262— contra: Sailesh v Chaudhiiri, 50 CWN 540]. “Cause of action” [see s 20; 
Bhajja v Md, 54 A 525]. It is competent for the defendant to obtain a declaration at 
the earliest stage as to whether the plaint discloses or not any cause of action although 
such ground is taken in pleader’s argument and not in the written statement [Umamoyee 
V Raj, 3 CWN 220]. A wrong inference by plaintiff as to the date of accrual of cause 
of action is not sufficient to non-suit when all the facts have been accurately set out 
[Sitaram w G I P Ry, A1947 N 224]. In determining cause of action court must look 
to the averments in the plaint and not the defence [Chand v Partab, 16 C 98, 102; 
Shankarrao v Shambihari, A1951 N 419]. Where the plaint seeks to re-open a partition 
on the ground that certain debottar properties were wrongly included in it, it is a case 
of mistake and plaint is not liable to be dismissed on the ground that it does not disclose 
a cause of action [Debabrata v Jnanendra, A1960 C 381]. Where there is a joinder of 
causes of action and a decree is bound to be passed in respect of one or more of them, 
a plea by way of demuiTer cannot be taken. It can only be taken when the plaintiff is 
wholly non-suited [Ajit v Nagcndra, AI960 C 484]. As to the meaning of cause of action, 
see ante s 20. 

An election petition which does not set out material facts and particulars of corrupt 
practice so as to furnish a cause of action can be dismissed [Hardwari v Kanwal, A1972 
SC 515]. 


Clause (b). If a plaint is undervalued it cannot be rejected straightway without 
giving time to value it properly [Sriramidu v Chettiar, 1950, 1 MLJ 180]. A composite 
order requiring correction of valuation and payment of additional court-fee ought not 
to be passed. If the valuation is not increased, then the plaint must be rejected [Abdur 
Ghani v Vishiinath, A1957 A 337]. The rule indicates that the court can compel a 
party to correct a wrong or arbitrary valuation on pain of the penalty provided. But 
the court cannot itself amend the valuation [Bhagwati v Dy Commr, A1945 O 177; 
Balvantrao V Bhima, 13 B 517; Ashiq v Jmtiaz. 39 A 723; Kandasami v Subbai, AI924 
M 646]. If upon proper valuation the court would not have jurisdiction to try it, the 
plaint should be returned and it is for the other court to reject it if the necessary court-fee 
is not paid [Ganesh V Tatya, A1927 B 257; Kandasami v Subbai, sup; Bethasami v 
Nagarammal, A1931 M 69]. The decision of a first court that a plaint is undervalued is 
binding on the appellate court {Bai Anope V Mulchand, 9 B 355]. 


Clause (c). The view taken in some cases is that when an insufficiently stamped 
plaint is presented, the court is under cl (c), bound to give some time to make up the 
deficiency before rejection [Venkanna v Achutaramanna, A1938 M 542; Apparao v Bhagiibai, 
A1949 N 263; Achiit v Nagappa, 38 B 41, 43 (memo of appeal); Subba Reddi v 
yenkatanarasimha, A1937 M 266; Ram Sawari v Motiraj, A1939 P 83; Narasimha v 
Venkata, 1932 MWN 104; Husain v Ambika. AI937 O 414; Ramkishan v Nathu, A1959 
B 86; Jagatram v Kharati, A1937 L 392; Tidsiram v Keshri, A1962 P 189; Radha v 
Debendra, A1922 C 506: 27 CWN 566 (it appears to be obiter, as the dismissal by the 
trial court was on, other grounds and it was held in appeal that the valuation and court-fee 
were proper)]. A contrary view has been taken in other cases fsee Vertannes v Lawson, 
A1935 R 336; Gorcylal v Dayashankar, A1941 N 220; Brijbhukhan v Totaram. A1929 
Or 75; Jnanadasundari v Madhab, 59 C 388; Narayana Rao v Seshamma, A1915 M 426]. 
Whatever decisions of the former kind may mean, it cannot be taken to mean that under 
Or7 rll a party has a legal right to file a plaint with deficit court-fee or no court-fee 
at all deliberately and a right to demand time for payment. That would bring the rule 
into conflict with s 149 (and other sections of the C F Act) and rob the court of the 
discretionary power conferred by it. Another view would be that if after reception of a 
plaint it is subsequently found to be insufficiently stamped through bona fide mistake 
either in affixing stamps or in making valuation or on account of a doubt as to the proper 
court-fee the court is bound to give an opportunity to make up the deficiency so that 
a party may not be taken unawares. In any case it has been held in many cases that the 
discretion is to be exercised judicially for substantial reasons and not as a matter of 
course [see Brijbhukhan v Totaram, 50 A 980; Ram Sahay v Lakshmi, A1917 P 26; 
Wajid V Isar, A1951 A 64 FB and cases under s 149 ante p 282]. 

The proper provision under which time may be granted or extended is s 149 and 
not Or7 rll which only states the various circumstances in which a plaint shall be 
reiected one of them being the failure to supply the requisite stamp “within a time to be 
fixed bv the court”, ie to be fixed by the court if and when it exercises its discretionary 
power under sl49 in favour of the plaintiff. As pointed out in a case, rll >5 not an 
enabling provision but a disabling one. The authority to grant time lies in s 149 which 
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gives a discretion either to grant or to refuse time and the penalty for default is in rll 
[Shiva V Behari, A1941 O 30: 190 1C 197]. The amended cl (c) in Madras and AP now 
makes it clear that the court has a discretion to grant or not to grant time. It has been 
held in several cases that the principal ground for allowing time is bona fide mistake 
(see notes under s 149 ante p282). When the plaintiff fails to supply deficit court-fee 
within the time fixed the court has power to enlarge time under s 148 [Makimdi v Haridas, 
A1969 P 267J. In case of non-payment of additional court-fee within the prescribed 
time the court should not dismiss the suit but reject the plaint [Anwarulhassan v Raghubit, 
A1971 Raj 234]. 

When time has once been granted and the order is in the form that upon default 
in payment within the time fixed “the plaint shall stand rejected”, the order is final and 
the court has no jurisdiction to extend time either under s 148 or s 149 [see Beni v Om 
Prakash, A1938 A 497; Haji v Samjan. 44 CWN 449 and cases under ss 148, 149 ante 

pp280, 282]. 

Cl (c) is not confined to a case of proper valuation but insufficient court-fee. U 
applies also where the court finds that plaint has been undervalued and proper court-fee 
has not been paid [Selima v Hafez, 36 CWN 567]. 

When a plaint is rejected under cl (c) and the plaintiff files an application with the 
deficit court-fee for restoration, it may be treated as a fresh plaint under Or7 rl3 [Gopala 
Kr V Narayanan, A1959 K 406]. 


Clause (d). The clause applies when it appears from the statement in the plaint 
to be barred [Pran v Kripa. 21 CWN 209] but not where there is no clear or specific 
admission in the plaint suggesting that the suit is barred {Rotan v Secy of State, 18 
CWN 1340; Sreedam v Tincori, A1953 C 222]. Cl {d) is attracted where the suit appears 
to be barred from the statement in the plaint and not where the bar can be inferred 
from absence in the plaint that a notice under s 80 has been served [Ramcharan v 
Custodian &c. A1964 P 275]. Suit for damages for defamatory statements in Parliament 
being barred by art 105(2) Constn the plaint is liable to be rejected [Tej v Sanjiva Reddy, 
A197I L) 86 mj. When it appears to be barred by limitation, in a proper case the plaint 
may be allowed to be amended without rejection [Gunnaji v Makanji, 34 B 250]. When 

suit IS barred against some of the defendants only the whole should not be rejected 
[Chandani v S. A1962 Raj 36]. 


Clause (e). [Cal, Assam, Orissa & Bangladesh]. This amendment has made failure 
to file copies of plaint another ground for rejection* 

Appeal &c. Rejection of plaint being a decree fs2(2)] is appealable, and revision 
does not lie [yVajid v Jiga, AI968 Or 163; Sotyanarayana v Romalingam, A1952 M 86 FB; 
Md Kani v Hassan, A1972 K 56 FB; Devi v Md Nawaziah. A1968 P 187; Camroo V 
Basudeo, A1968 P 48]. There is a second appeal [Ram v Nanendra. 49 CLJ 81] 
notwithstanding the rejection of appeal for non-payment of deficit court-fee [Sudhir v 
Mahadeh, 52 CWN 684]. Discharge of defendants on failure of plaintiff to furnish certain 
particulars amounts to rejection of plaint [Nazir v Azam, A194I N 223]. Dismissal of a 
suit for non-payment of court-fee adjudged under s 8B(i) C F Act (Beng Am) amount to 
rejection and is appealable [Bihhas v Hari, A1961 C 491 FB]. In Patna rejecUon of 
plaint has been held not appealable when the order is based on a question of valuation 
pure and simple [Chandamoni v Basdeo, 4 PU 57]. 

I. • s '51 as there is a right of appeal. 

It IS doubtful if any review lies [Sura/ v Mriiyimioy. 62 C 61—conttra: Review lies but 

aioaq"d v Sadhu. A1923 P 354; Gansa v Gir/fl. 

iider Or47MJ" '' ^ ^ Surajmal. A1953 Raj 164; see notes 

e, additional court-fee is revisable [Murlhiraju v 

A* '^'‘"'"'’^‘"Sodnswami v S. A1959 M 155; Chandrakant V 

70 rwM All revision does not lie after plaint is rejected [Falkner v Mirza. 

A 1077 sr I, a’-,A1952 M 86 FB; Chimnaswami v Pavayee, 

Wiiiu V ^ '' P 

civiHuSdichon%r'«"'rr"3T/)r'’'’' 


cb 11 rejectins Where a plaint is rejected the Judg 

shall record an order to that effect with the reasons for such order. 

prescribed in regard to appeals [Or 41 r3(2] 

navmpnf Za fi t) become automatically rejected on non 

payment of deficit court-fee [Kumara v Krishna, A1947 M 84]. 
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13. Where rejection of plaint does not preclude presentation of ftesh jdaint. 
—The rejection of the plaint on any of the grounds hereinbefore mentioned [bJ 
shall not of its own force preclude the plaintiff from presenting a fresh plaint 

in respect of the same cause of action. 

[Rule amended in Bombay]. 


High Court Amendment. 

BOMBAY .—After the words “hereinbefore mentioned” ins>ert “or on the grounds 
mentioned in Rule 21 of this Order” (1-11-1966).__ , 

Notes. Dismissal of suit under s 10 or sll Court-fees Act has the same effect as 
rejection of plaint under Or? rll [Balkaran v Gobind, 12 A 129]. 

Documents relied on in plaint, 

14. Production of document on which plaintiff sues. —(7) Where a plairtiff 
sues upon a document in his possession or power, he shall produce it in Court 
when the plaint is presented, and shall at the same time deliver the document 
or a copy thereof to be filed with the plaint. 

List of other documents—{2) Wlhere he relies on any other documents 
(whether in his possession or power or not) as evidence in support of his claim, 
he shall enter such documents in a list to be added or annexed to the plaint. 

[Rule Substituted in Mysore]. 


High Court A 


II 


endment. 


MYSORE.—For rule 14 substitute the following: — 

“14 (/) The plaintiff shall endorse on the plaint or annex thereto a list of documents 
required to be produced or disclosed as hereinbefore provided in this rule. 

(2) Where the plaintiff sues upon a document in his possession or power, he shall 
produce it in Court when the plaint is presented, and shall at the same time deliver 

the document or a copy thereof to be filed with the plaint. 

(3) Where the plaintiff relies on any other documents (whether in his possession or 
not) as evidence in support of his claim, he shall enter such documents in the list above 
referred to showing separately which of the documents are in his possession or power 
and which are not. which of the documents in his possession or power he has produced 
with the plaint and which are not so produced. In regard to any such documents which 
are not produced, the list shall contain a statement of the reason for their non-production 
and the steps which the plaintiff has taken or will take to produce them or cause their 

production.” (30-3-1967). __ 


Cross-Ref. List of documents produced with plaint to be filed (Or 7 r 9); Impounding 
of documents (Or 13 r8); Return of documents (Or 13 r9); Production of public documents 

(Or 13 rlO). 


Scope and Application. Under rr 14, 17, 18 it is incumbent on a plaintiff to produce in 
court the accounts or other documents on which he bases his claim when the plaint is filed 
[Ram w R 1 L 6- 57 IC 185]. Other documents on which the plaintiff relies as a piece of 
Uidence shall be entered in a list filed with the plaint [Khetsidas v Narotam, 32 B 152; 
^nfis!h V Jvotish A1964 Tri 25]. The documents themselves need not be filed at this stage. 
He is bound to produce them at the first hearing as required by Or 13 r 1 [Ram v R, supra] 
and the nenalty for not production at that stage is that in Or 13 r2. 

While rl4 read with rl8 disables a plaintiff from producing in evidence documents 
in his possession or power not included in the list to be filed with the plaint, there is no 
simLr provision relaffng to the defendant. Defendant has an unqualified right to produce 
in evidence documents at any stage so long as his evidence has not been closed, provided 
thev were not in his possession or power [Gyaniram \ Gulab, A196\ Raj 21J. 

The penalty for not complying with the provisions of sub-rules (/) and 2) of 
fiii^ ic ^'nnfflined in Or 7 r 18. A document not listed with the plaint may not be admitted 
™ an^sub™ sSe [Jiy^an v Na^ab. A1926 L 527; Vishram v Irukulla. A1957 ^ 
7R41 Or 11 r 15 regarding inspection of documents does not apply to documents m the 
Hst und°r Or 7 r 14(1" ^ v Dhanrai. A1920 C 416: 24 CW 302; Braja v A run. 
1953 2 309; Nagpur Glass &c v Shree Onama Glass &c. A1938 N 239; Achyatananda 


Or 7, rr 15-17 


( 392 ) CP C0£)E 

V Khatija, AI967 Or 156— contra; Ram v Nurhury, 18 B 368; Ramanathan v Annamaiai 
AI931 M 825: 55 M 42IJ. 

When a pronote disappears from the file after it was produced, secondary evidence 
IS admissible under s 65(2) Evidence Act {Tulsi v Ram, A1925 PC 80: 29 CWN 965]. 

in case of documents not in plaintiff’s possession or power, _ 

Where any such document is not in the possession or power of the plaintiff, he 
shall if possible, state in whose possession or power it is. 

If). Suits on lost negotiable instruments. —Where the suit is founded upon 
a negotiable instrument and it is proved that the instrument is lost, and an 
indemnity is given by the plaintiff, to the satisfaction of the Court, against the 
claims of any other person upon such instrument, the Court may pass such 
decree as it would have passed if the plaintiff had produced the instrument in 
Court when the plaint was presented, and had at the same time delivered a 
copy of the instrument to be filed with the plaint. 

Notes. Two essential conditions are; ij) proof of loss; Hi) offer of indemnity to 
the satisfaction of the court [Koran v Tara Bai. A1958 Kcr 124j. Suit by endorsee of 
a cheque against endorser on the allegation of loss \Baldeo v Girish. 2 A 754], Plaintiff 
basing his claim on a lost hnndi must furnish security against possible claims [Durga v 
Kanshi, 166 PLR 1912]. Summary procedure on negotiable instruments (Or37). 

17. Production of shop-book.~{I) Save in so far as is otherwise provided 
by the Bankers’ Books Evidence Act. 1891 (XVIII of 1891), where the d^ument 
on which the plaintiff sues is an entry in a shop-book or other account in his 
possession or power, the plaintiff shall produce the book or account at the time 
of filing the plaint, together with a copy of the entry on which he relies. 

Original entry to be marked and returned .— (2) The Court or such officer 

apjwints in this behalf, shall forthwith mark the document for the purpose 

u examining and comparing the copy with the original, 

shall, if It is found correct, certify it to be so and relurn the book to the plaintiff 
and cause the copy to be filed, [a.b.g.d.hp.my.pu.wp] 

[All Bom & Guj.—Proviso added; Punjab, Delhi. HP & WP—Explanation added; 
Mysore—Sub-rule (3) added]. 


High Court Amendments. 

ALLAHABAD (Notns No 268/44-5(7) of 29-1-1927 & No 6ll2/45(u) of 10-12-1932). 

—At the end of sub-ride (2) add the following proviso: — 

.h.n or is written in a character other 

vm Persian or Nagri character in use. the procedure laid down in Order 

n/ii' shall be followed, and in that case the court or its officer 

need not examine or compare the copy with the original.” 

BOMBAY .—ihe following proviso at the ,?nd of the siih-nile (2): — 

Fnof referred to in this rule is in laucuage other than 

of the^ *!’" plaintiff shall file with the plaint a true copy 

Court such 

Sation: *’""’8 verified as regards the correctness by an affidavit of the 

permit the'^par^tv'^to^'^fill*'^hp**^*^- 1 ^°'"^* iaccept a plaint without the translation and 
In liii, r ^ ® translation within a time to be fixed by the court. 

copy with^lL°or1gffialTri examine and compare the 

copy witn the original and certify the same to be correct." [1-11-19661. 

DELHI. Same as in Punjab. 

Bombay with the following modifications — 

S omi 'econd‘’p7ovrso"''" English or". 

such ?c!.se'''’n^8^ 1967]""'' oases” "substitute “in 

HIMACHAL PRADESH.-Same as in Punjab. 

ns siih-rnie (.?) — 

Officer of the" Court Th“i;'"L: th"/ dWcIronr^of7L 1u£ ^“^.sMk^'Sffic^r “ 
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Court as to whether the procedure prescribed in Rule 12 of Order XlII, of this Code 
shall be tollowed.’ (30-3-1967). 

PUNJAB (Notn No 88-Gaz—XI-Y-7 of 9-3-1935).—Rule substituted by another rule 
which is the same as the existing rule with the followiiis explanation added: — 

“Explanation. —When a shop-book or other account written in a language other than 
English or the language of the Court is produced with a translation or transliteration 
of the relevant entry, the party producing it shall not be required to present a separate 
affidavit as to the correctness of the translation or transliteration, but shall add a certificate 
on the document itself, that it is a full and true translation or transliteration of the 
original entry, and no examination or comparison by the ministerial officer shall be 
required except by a special order of the Court." 

WEST PAKISTAN.—Same as in Punjab. 


Scope and Application. The attestation after comparison is made for the purpose 
of identifying the book-entry when produced at the hearing [Krishnaji v Dulaba, 15 
B 687]. If after filing the copy of entry the original document is not produced for 
attestation, the penalty is that in Or 7 r 18 viz not being able to put in the account 
as evidence without special leave [Gopal v Vishnu, 22 B 971: Kalappa v Bawa &c, 
AI956 B 272]. If a party relies on an original account book, it must be produced in 
court [Parasnath v Kishan, A1965 A 189]. Under s4 Bankers’ Books Evidence Act a 
certified copy of an entry shall be received as prima facie evidence. 


18. hzadmissibility of document not produced when plaint filed. — (1) A 
document which ought to be produced in Court by the plaintiff when the plaint 
is presented, or to be entered in the list to be added or annexed to the plaint, 
and which is not produced or entered accordingly, shall not, without the leave 
of the Court, be received in evidence on his behalf at the hearing of the suit. 

(2) Nothing in this rule applies to documents produced for cross-examination 
of the defendant’s witnesses, or in answer to any case set up by defendant or 
handed to a witness merely to refresh his memory. 

[Rules added:—All. Delhi, HP, Punjab, Raj & WP—rr 19-25; Bom & Gujarat—rr 19-26; 
MP—rr 19-23; Pat—rr 19-22]. 


Scope and Application. Or 7 r 18(/) provides the penalty for non-production of 

documents as required by Or 7 r 14. The policy is to prevent the use of documents 

which did not exist at the time of the suit or as to the existence or genuineness of 
which there may be reasonable suspicion [see Mewa v Kitmarji, 13 CWN 797, 800]. 

Power has been reserved to the court to admit the documents at a subsequent stage 
if good cause is shown for non-production at the required time. If there be no doubt 
as to its genuineness a court should not refuse to accept because it was not filed with 
the plaint [Debi v Pirzada, 8 B 377; Jogendra v Anand, 47 IC 21; Mahadevappa v 
Srinivasa 4 M 417] A document produced at a very late stage should not be received 
[Gangadhar v Krishnaji, 44 B 625 (ten years after suit); Savitribui v Radhakisan, 

A1948 N 

Tt is for "the court of first instance to decide whether there was good and sufficient 
reason for non-production at the required time [TaUwar v 12 C\W 312], 

Mere production of documents at a very late stage does not justify a finding tfet they 
are not genuine [Shib v Ras„U A1959 C 302; Buchibai v Nagpur Vmv K\946 ^ 377] 
Duty of appellate court when trial court allowed a document to be produced at a later 
stage [see Meivu v Kumerjit, 13 CWN 797; Minakshi v Vela S M 373; Ha„ v Jawahir. 
11 ALI 5371. Appellate court is not entitled to refuse to admit on gener^ grounds a 

document received in the lower court without objection [Akbar v Bhyea, 6 C 666], 

Refreshing ^ of witness by documents (ss 159, 160 Evidence Act). An 

almaLc and horosco^ used by witness for refreshing memory does not come with 

fufnhp.sh. 23 CWN 577 PC]. 


High Court Amendments. 

ALLAHABAD (Notn No 1465/35(«>-5(4) of \-6-\9\%).—Add the following new 

“19 Every plaint or original petition shall be accompanied by a proceeding giving 
an address written in Hindi written in Deonagri script at which service of notice, summons 
or other process may be made on the plaintiff or petitioner. Plaintiffs or petitioners 
subsequently added shall, immediately on being so added, file a proceeding of this nature. 


Or 7, (Local Am) 
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20. An address for service filed under the preceding rule shall be within the local 
limits of the district court within which the suit or petition is filed, or of the district 
court within which the party ordinarily resides, if within the limits of the State of Uttar 
Pradesh. 

21. Where a plaintiff or petitioner fails to file an address for service, he shall be 
liable to have his suit dismissed or his petition rejected by the court suo motu or any 
party may apply for an order to that effect, and the court may make such order as it 
thinks just. 

22. Where a party is not found at the address given by him for service and no agent 

or adult male member of his family on whom a notice or process can be served, is 

present, a copy of the notice or process shall be affixed to the outer door of the house. 
If on the date fixed such party is not present another date shall be fixed and a copy 
of the notice, summons or other process shall be sent to the registered address by registered 
post, and such service shall be deemed to be as effectual as if the notice or process had 
been personally served. 

23. Where a party engages a pleader, notices or processes for service on him shall 
be served in the manner prescribed by Order III rule 5. unless the court directs service 
at the address for service given by the party. 

24. A party who desires to change the address for service given by him as aforesaid 

shall file a verified petition, and the court may direct the amendment of the record 
accordingly. Notice of such petition shall be given to such other parties to the suit as 
the court may deem it necessary to inform, and may be either served upon the pleaders 

for such parties or be sent to them by registered post, as the court thinks fit. 

25. Nothing in these rules shall prevent the court from directing the service of a 
notice or process in any other manner, if. for any reasons, it thinks fit to do so.” 

BOMBAY.— Add the following new rules J9-26: — 

“19. Address to be filed with plaint or original petition. —(/) Every plaint or original 
petition shall be accompanied by a memorandum in writing giving an address at which 
service of notice, or summons or other process may be made on the plaintiff or petitioner. 
Plaintiffs or petitioners subsequently added shall, immediately on being so added, file a 
memorandum in writing of this nature. 

(2) This address shall be called the “registered address”, and it shall, subject to Rule 

24 of this Order, hold good in all proceedings in the suit and in appeals and also for a 

further period of six years from the date of final decision for all purposes including those 
of execution. 

20. Natune of address to he filed. —^The registered address filed under the preceding 
rule shall be within the local limits of the District Court within which the suit or petition 

is filed, or if a party cannot conveniently give an address as aforesaid, at a place where the 
party ordinarily resides. 

21. Consequences of failure to file address. —(/) Where a plaintiff' or petitioner, after 

being required to file the registered address within a specified time, fails to file the 

registered address, he shall be liable to have his plaint or petition rejected by the Court 

suo motu, or any party may apply for an order to that effect, and the Court may make 
such order as it thinks just. 

When default may be condoned —(2) Where a plaint or a petition is rejected under sub- 
? plaintiff or the petitioner may apply for an order to set aside the rejection 

an , if he files a registered address and satisfies the Court that he was prevented by any 
sutficient cause from tiling a registered address at the proper time, the Court shall set aside 

t e rejection on such terms as to costs or otherwise as it deems fit and shall appoint a 
date for proceeding with the suit or petition. 

22. Procedure when parly not found at the place of registered address.—'f/hm a 

party is not found at the registered address and no agent or adult male member of his 

tarnily on whom a notice or process can be served is present, a copy of the notice or process 

shall be allixed to (he outer door of the house. Tf on the date fixed such party is not 

present another date shall be fixed and a copy of the notice, summons or other process 

s a e sen to the registered address of that party by registered post pre-paid for 

acknow edgment (which pre-payment shall be made within one month from the date 

originally fixed for hearing), and such service shall be deemed to be as effectual as if the 
notice or process had been personally served. 

a pleader.—Whert a party engages a 
ride^r'. processes on him shall be served in the manner prescribed by Order 111 

rule 5, unless the Court directs service at the registered address of the party. 

24. Change of registered address.—A party who desires to change the registered address 
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given by him as aforesaid shall file a fresh memorandum in writing to this effect and the 
Court may direct the amendment of the record accordingly. Notice of such memorandum 
shall be given to such other parties as the Court may deem it necessary to inform, 
and may be served either upon the pleaders or such parties or be sent to them by 
registered post pre-paid for acknowledgment as the Court thinks fit. 

25. Rules not binding on Court. —Nothing in rules 19, 22, 23 and 24 of this Order 
shall prevent the Court from directing the service of a notice or process in any other 
manner, if for any reasons, it thinks fit to do so. 

26. Applicability to notice under Order XXI. rule 22—Nothing in rules 19, 22, 23 
and 24 of this Order shall apply to the notice prescribed by clause (b) of sub-rule (0 of 
rule 22 of Order XXI of this Code.” 


DELHI.—Same as in Punjab. 


GUJARAT.— Add the following new rules 19-26 '.— 

"19. Renumber rule 19(/) of Bombay as rule 19, omit rule 19(2) and add at the end 
of rule 19: — 

‘The address so given shall hold good throughout interlocutory proceedings and appeals 
and also for a further period of two years from the date of final decision and for all 
purposes Including those of execution.' 

20. Nature of address to be filed. —Same as rule 20 of Allahabad substituting the 

words “or of the district court.Uttar Pradesh” by “or if he cannot conveniently 

give an address as aforesaid, at a place where he ordinarily resides. 

21. Consequence of failure to file address.— as rule 21 of Allahabad. 

22. Procedure when party not found at the place of address. —Same as rule 22 of 
Allahabad substituting the words “registered address by registered post” by “address 
suppfied by the party by registered post pre-paid for acknowledgment (which payment shall 

be made within one month from the date originally fixed for hearing). 

23. Service of notice on pleaders. —Same as rule 23 of Allahabad. 

24 Change of the regishered address. —Same as rule 24 of Allahabad substituting 
the words “verified petition” and “petition” by “fresh memoransum in writing to this 
effect” and “memorandum” respectively. 

25. Service of notice or process in any other manner. —Same as rule 25 of Allahabad. 

26. ApplicabUity of notice under Order 21. Rule 22.—Nothing in these rules shall 
apply to the notice prescribed by Order 21, Rule 22.” 

HIMACHAL PRADESH.—Same as in Punjab. 


MADHYA PRADESH (Notn No 3409: 29-6-\9A^).—Add the following new rules 
19 to 23: — 

“19 Registered address. —Every plaint or original petition shall be accompanied bv a 
memoranduni giving an address at which service of process may be made on the plaintiff 
or the petitioner The address shall be within the local limits of the Civil Distnct m 
which the plaint or original petition is filed or, if an address withm such Civil District 
cannot conveniently be given, within the local limits of the Civil District in which the 

party ordinarily resides. , u * 

This address shall be called “registered address” and it shall hold good throughout 

interlocutory proceedings and appeals and also for a further period of two years from 

the date of final decision and for all purposes including those of execution. 

20 Registered address by a party subsequently added as plaintiff or petitioner.-—Any 
party subsequently added as plaintiff or petitioner shall in like manner file a registered 
address at the time of applying or consenting to be joined as plaintiff or petitioner. 


21. Consequence of non-filing of registered address.^1) If the Plaintiff or the petitioner 
fails to file a registered address as required by rule 19 or 20, he shall be liable, at the 
discretion of the Court, to have his suit dismissed or his petition rejected. r „ 

An order under this rule may be passed by the Court suo motu or on the application 

of any party. . 

(2) Where a suit is dismissed or a petition rejected under sub-rule (/) the Pjamt^ 
or the petitioner may apply for an order to set the dismissal or the rejection aside and if he 
files a registered address and satisfies the Court that be was prevented by any sufficient 
cause from filing the registered address at the proper time, the Court shall set aside the 
dismissal or the rejection upon such terms as to costs or otherwise as it thinks fit, and shall 
appoint a day for proceeding with the suit or petition. 



Or 7 (Local Am) 


( 396 ) 


c p Com 


22. Affixing of process and its validity. —Where the plaintiff or the petitioner is not 
found at his registered address and no agent or adult male member of his family on whom 
a process can be served is present, a copy of the process shall be affixed to the outer door 
of the house and such service shall be deemed to be as effectual as if the process had been 
personally served. 

23. Change of registered address. —A plaintiff or petitioner who wishes to change his 
registered address shall file a verified petition and the Court shall direct the amendment 
of the record accordingly. Notice of such petition shall be given to such other parties 
to the suit or proceedings as the Court may deem it necessary to inform.” 

ORISSA (Notn No 24-X-7-52 of 10-3-1954 ).—O/h/V rules 19, 20, 21 and 22 (Patna 
Amendment). 

PATNA.— Add the following rules 19 to 22: — 

“19. Every plaint or original petition shall be accompanied by a statement giving an 
address at which service of notice, summons or other process may be made on the plaintiff 
or petitioner, and every plaintiff or petitioner subsequently added, shall, immediately on 
being so added, file a similar statement. 

20. An address for service filed under the preceding rule shall state the following 
particulars: — 

(1) the name of the street and number of the house (if in a town); 

(2) the name of the town or village; 

(3) the post office; 

(4) the district; and 

(5) the munsiff (if in Bihar) or the District Court (if outside Bihar). 

21. Where a plaintiff or petitioner fails to file an address for service, he shall 
be liable to have his suit dismissed or his petition rejected by the Court suo motu. or any 

party may apply for an order to that effect, and the Court may make such order 
as it thinks just. 

22. A party who desires to change the address for service given by him as aforesaid 
shall file a verified petition, and the Court may direct the amendment of the record accord¬ 
ingly. Notice of such petition shall be given to such other parties to the suit as the 
Court may deem it necessary to inform, and may be either served upon the pleaders for 
such parties or be sent to them by registered post, as the Court thinks fit.” 

PUNJAB (Notn No 567-G, 24-11-1927).— Add the following neiv rules 19 to 25: — 

19. Every plaint or original petition shall be accompanied by a proceeding giving 
an address at which service of notice, summons or other process may be made on the 
plaintiff or petitioner. Plaintiffs or petitioners subsequently added shall, immediately on 
being so added, file a proceeding of this nature. 

20. An address for service filed under the preceding rule shall be within the local 
limits of the District Court within which the suit or petition is filed, or of the District 
Court within which the party ordinarily resides, if within the limits of the territorial 
jurisdiction of the High Court of Judicature at Lahore fnow Punjab High Court?]. 

21. Where a plaintiff or petitioner fails to file an address for service, he shall be liable 

to have his suit dismissed or his petition rejected by the Court suo motu or any party 

may apply for an order to that effect, and the Court may make such order as it thinks 
just. 


22. Where a party is not found at the address given by him for service and no agent 
or adult male member of his family on whom a notice, summons or other process can bo 
served IS present, a copy of the notice, summons or other process shall be affixed to tho 
outer door of the house. If on the date fixed such party is not present, another date shall 
he lixed and a copy of the notice, summons or other process shall be sent to the registered 
address by registered post, and such service shall be deemed to be as effectual as if tho 
notice, summons or other process had been personally served. 


rtn Mm ^ engages a pleader, notices, summonses or other processes for service 

dirccK Order III. rule 5 unless the Court 

directs service at the address for service given by the party. 


shall^1ile^Trlfied'’°n‘!v''' change the address for service given by him as aforesaid 
accordinclv Nnfi Court may direct the amendment of the record 

S mav de^m h the Suit aS tho 

such pashes or be . be either served upon the pleader for 

uch parties or be sent to them by registered post, as the Court thinks fit. 

summons ^rSiher'nroref ‘he Court from directing the service of a notice, 

. ummons or other process in any other manner, if, for any reasons, it thinks fit to do so.” 


WRITTEN STATEMENT ( 397 ) ur o, r i 

RAJASTHAN (Notn No 29/SRO of S-l^\954).^Add the following rules 19 to 25\~ 

19. (/) Every plaint or original petition shall be accompanied by a memorandum 
giving an address at which service of process may be made on the plaintiff 

Plaintiffs or petitioners subsequently added shall, immediately on being so added, file a 

memorandum of this nature. . *u u ♦ 

(2) This address shall be called the registered address and it shall hold good throughout 

interlocutory proceedings and appeals and also for a further period of two years from the 

date of final decision and for all purposes including those of execution. 

20. Same as rule 20 in Allahabad only substituting “Rajasthan ’ for the State of 
Uttar Pradesh"’. 

21. (/) Same as rule 21 in Allahabad. 

(2) Same as rule 21 (2) in Madhya Pradesh. 

22. Where a party is not found at the address given by him for service and no 

agent or adult male member of his family on whom a process can be served, is present a 

copy of the process shall be affixed to the outer door of the house. If on the date fixed 

such party is not present and the process is not declared by the court under Rule 19 of 

Order V to have been duly served, another date shall be fixed and a copy of the process 
shall be sent to the registered address by registered post, and such service shall be deemed 
to be as effectual as if the process had been personally served. 

23. Same as rule 23 in Allahabad omitting “notices or”. 

24. Same as rule 24 in Allahabad. 

25. Same as rule 25 in Allahabad omitting “notice or”. 

WEST PAKISTAN.—Same as in Punjab. 


ORDER VIII 


Written Statement and Set-off 

Written statement .—The defendant may, and if so required by the 
Court, shall, at or before the first hearing or within such time as the Court may 
permit, present a written statement of his defence. [a,b,d,hp,g,k,mp,my,or,pu,wp]. 

[Rule amended in All; Rule substituted in Bom, Delhi, HP, Guj, Punjab & WP, sub¬ 
rule (2) added in Orissa; Rule amended and sub-rules (2) to (4) added in Ker & MP and 
sub-rules (2) and (3) added in Mysore.] 


full stop and add the 


High Court Amendments. 

ALLAHABAD (Notn No 16999-H; 17-1-1953).—O/n/7 the 

following at the end of the rule : . ^ n j * / u • u- 

“and shall file with his written statement a list of all documents (whether m his pos¬ 
session or power or not) on which be relies as evidence in support of his defence. 

BOMBAY.—(i) For the title of the Order substitute the following : 

“WRITTEN STATEMENT, SET-OFF, COUNTER-CLAIM, AND THIRD PARTY 

PROCEDURE” 

(fi) For Rule I substitute the following:^ • j u ^ * 

“I. Written Stahement (/). The defendant may, and if so required by the Court. 

shall within such time as may be specified in this behalf or within such extended time 

as the Court may permit, present a written statement of his defence together with a copy 

thereof for plaintiffs; . , ^ j- -i . 

Provided that the first adjournment for filing the written statement shall not ordinarily 

exceed six weeks and no further adjournment shall be granted except for the reasons to be 

recorded in writing. , . r .a: * i __ 

(2) Where the defendant bases his defence or claim for set-off or counter-claim upon 

a document in his possession or power, he shall produce it in Court along with 1 written 
statement and shall at the same time deliver the document or a copy thereof to be filed 

with the written statement. . . . , . *\ 

(3) Where he relies on any other document (either in his possession or power or not) 

as evidence in support of his defence or claim for set-off or counter-claim, he shall enter 
such documents in a list to be added or annexed to the written statement. 
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{4) Where any such document is not in possession or power of the defendant, he shall 
if possible, state in whose possession or power it is. 

(5) A document which is required to be produced in Court by the defendant with his 
written statement or to be entered in the list to be added or annexed to the written state¬ 
ment and which is not produced or entered accordingly, shall not, without the lease of the 
Court, be received in evidence on his behalf at the hearing of the suit. 

(6) Nothing in the fore-going sub-rule of this rule applies to documents produced 
for cross-examination of the plaintiff or other defendants or their witnesses or handed over 
to a witness merely to refresh his memory.” (1-11-1966). 

DELHI.—Same as in Punjab. 

GUJARAT.—(/) Reniimb-r rule I as sub-rule (/), substitute a collon for the stop at 
the end and add the proviso as in Bombay substituting “four weeks” for “six weeks” 

iii) Add the following sub-rules (2) to {4 )'.— 

(2) The defendant shall file with his written statement a list of all the documents on 
which he relies as evidence in support of his defence or any claim for set-off and shall 
also produce with his written statement such of the documents on which his defence or 
claim for set-off is based as are in his possession or power. 

(3) A document which ought to be entered in the list referred to in sub-rule (2), or 

produced thereunder but which has not been so entered or produced, shall not, without the 

leave of the Court, be received in evidence on the defendant’s behalf at the hearine of 
the suit. ® 


• applies to documents to be used for cross-examination of the 

plaintiffs witnesses or handed to a witness merely to refresh his memory” (17-8-1961). 

HfMACHAL PRADESH.—Same as in Punjab. 

KERALA (Notn No B1-33I2/58; 7-4-]959).~Re-number rule 1 as sub-rule (/) 
omit full stop at the end of the rule and add the following with such written state¬ 

ment shall produce in Court all documents, in his possession or power on which he bases 
his defence or any claim for set off.” 

Add the following sub-rules (2) to (4): — 

“(2) Same as sub-rule (2) of Punjab omitting ail words after ‘annexed to the written 
statement. 

(3) A document which ought to be produced in Court with the written statement 
under sub-rule (/) or to be entered in the list referred to in sub-rule (2), but which has 
not been so produced or entered accordingly, shall not. without the leave of the Court, 
be received in evidence on the defendant’s behalf at the hearing of the suit. 

{4) Same as sub-rule (4) of Punjab. 


statement .hs'atement, or if there is no written 
set Icrpn; r'""''''"/ n*" permit before the 

or InTdaim for“ct-off support of his defence 

(2)’t sub-ruie (3) of Punjab only substituting “sub-rule (2)” for “sub-clause 


plaintiff’srule applies to documents to be used for cross-examination of the 
P itnesscs or handed to a witness merely to refresh his memory." (26-11-1954). 

rule 1 as sub-rule (/) and add the following sub-rules (2) and 

ment signed bv the statement the defendant shall file into Court an acknowledg- 

or If nr.1uch"opy ht b h having received a copy ther^l 

certified to be true bv defend t plaintiff or his pleader a copy thereol 

tiff or his pleader by the offiw orthe'cS’ 

and add the Mowing °as^1ub-^ ^-3-1954).—/{e„rf the existing rule as sub-rule (f 

(whether or not in^ h]l possession 'or'' nm* statement a list of all the document 

of his defence. Power) on which he relies as evidence in suppor 
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“1. (7) The defendant may, and if so required by the Court, shall at or before the 
first hearing or within such time as the Court may permit, present a written statement 
of his defence [in duplicate, one for the Court and the other for the plaintiff]; and with 
such written statement, or if there is no written statement, at the first hearing, shall produce 
in Court all documents in his possession or power on which he bases his defence or any 
claim for set-off. 

(2) Where he relies on any other documents as evidence in support of his defence 
or claim for set-off, he shall enter such documents in a list to be added or annexed to the 
written statement, or where there is no written statement, to be presented at the first 
hearing. If no such list is so annexed or presented, the defendant shall be allowed a 

further period of ten days to file his list of documents. 

(i) A document which ought to be entered in the list referred to in sub-clause (2) but 
which has not been so entered, shall not, without the leave of the Court, be received in 
evidence on the defendant’s behalf at the hearing of the suit. 

{4) Nothing in this rule shall apply to documents produced for cross-examination of 
plaintiff’s witnesses or handed to a witness merely to refresh his memory.” 

WEST PAKISTAN.—Same as in Punjab omitting the words inside square brackets in 
sub-rule (7). 


Scope and Application. ‘First hearing’ commences when court looks into pleadings 
in order to formulate points in controversy [Kalloo v Imaman. A1949, A 455]. ‘First 
hearing’ within this rule signifies the day on which the issues are framed IChikkida v Tata. 
AI961, AP 102; Sangram v Election Tri, 1955, 2 'SCR 1: A1935, SC 425; Binda V United 

Bart/:/A1961 P 1521. 

<As CO ‘‘first hearing”, see also notes to Or 13, rl. As to what the written statement 
should contain, see Or 6, r2 and other rules in that Order. The rules intervening between 
this rule and r9 are all directed to making clear what should be contained in a written 
statement. They are really of the nature of explanations to r 1 [Rangasami v Manickam. 

1917, MWN 241 : 40 IC 223]. , 

Defence on separate grounds to be stated separately and distinctly (Or 7 r 8). 

Alternative and inconsistent defences may be raised (see notes to Or 6 r 2 ante p 358) 
subject to the rule in Or 6, rl6 that defences which are unnecessary or which may 
embarrass the trial may be struck out. Written statement may be filed by defendant 
personally or by his recognised agent, but not by a third party [SEer v Jog, A1931, A 333; 

Sitrnomoyee v Bykunt, 25 WR 17]. 

Or 1, r8 has reference to the date fixed in the summons for filing written statement. 
If the defendant is not ready with the written statement on that date, he may apply for 
further time. If he does not appear and it is proved that summons has been duly served 
on him, the court may proceed ex parte under Or 9, r 6. A defendant is not compelled 
to file a written statement unless definitely directed by court to do so [Ram v Govind. 
A1945 A 352]. 

Reading Or 8, rr 1 and 9 together it appears that on failure to file written state¬ 
ment on the day fixed or before the date on which issues are framed, the defendant has 
no right at all to file it [Kodi v Agathiappa, A1949 M 622]. The penalty under Or 8, r 10 
applies only to some default of a party under Or 8, r9; an order under r 10 cannot be 
passed when a defendant fails to file written statement under Or 8, r 1 [Nagarathnan v 
Kamala, A1945 M 299; see Ram v Govind. A1945 A 352]. It has however been also 
held that r 1 deals with a party’s right to file written statement. If the written statement 
is not filed by the date fixed by the court or any date to which it may be extended, the 
consequences mentioned in Or 8, rlO are bound to follow [Gopi Charan v Ram Pd, 
A1957 A 283]. When can defendant’s right to file written statement be forfeited 
[Chikkida v Tata, A1961 AP 102]. Written statement already filed cannot be substituted 
in toto by another [Narayanappa v Siiryanarayana. A1950 M 46]. 

High Court. Time fixed by the Registrar is “time appointed by the Rules” within 
R 33, Ch 38 of O S Rules. The court has power to extend time [Moni v Radha, 43 

CWN 601]. 

New facts must be specially pleaded .—The defendant must raise by 
his pleading all matters which show the suit not to be maintainable, or that the 
transaction is either void or voidable in point of law, and all such grounds of 
defence as, if not raised, would be likely to take the opposite party by surprise, 
or would raise issues of fact not arising out of the plaint, as, for instance, fraud, 
limitation, release, payment, performance, or facts showing illegality. 

Scope and Application. [See former RSC, Or 19, rl5; now Or 18, r 8 with 

additions revised in 19621. Simple denial of an allegation is not always sufficient; defend- 
iTmZ X challenge legality or sufficiency in law (see Or 6, r 8) or set up some 
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affirmative case of his own. If a contract did in fact take place, he should confess it but 
avoid its consequence by pleading, limitation, repudation or breach by the plaintiff, fraud 
release, illegality, public policy &c as the case may be. He is not, however, bound to 
admit an allegation which he seeks to avoid or which he alleges to be bad in law. If its 
truth is denied, it must be made clear how much is denied. The defendant may take all 
three course at once (/) traverse the same allegation in point of fact; (2) object to it as bad 
in law, and (i) plead collateral facts to destroy its effect. Distinct and separate and therefore 
inconsistent defences may be raised if the facts upon which each is grounded are stated 
separately (Or 8 r 7). Condition precedent intended to be contested must be specifically 
pleaded (Or 6 r 6). Equitable defences must be specially pleaded with full details [Sutcliffe 
V Janv.’s, 27 WR 750]. Plea of part performance under s 53A T P Act must be pleaded 
[Bhaswandas v Parsadi. A1961 MP 2371. 

The way in which defences should be set out has been generally laid down in Or 6 
and the form of the statement should be like that in plaint (Or 7). 'aII points either of 
law or fact which are desired to be taken must be particularised and they should be stated 
specifically and clearly \Sanftm v Feradoul. A1923 C 578], Where a claim has never 
been made in the defence presented, no amount of evidence can be looked into upon a 
plea which was never put forward [Bhagwot v Jaswont, AI966 SC 1861; Siddik Md v 
Saran, A1930 PC 57J. Facts showing non-maintainabilitv of suit not pleaded by defendant 
cannot be raised at close of trial [Binani Prof.ertics v Gulamall A1967 C 390]. This rule 
must be read with Or 6 r6 [Krishna v Ad\a, A1944 P 77, 86]. 


The provisions in Or 6 r 8 and Or 8 r2 leave no doubt that a party denying merely 
the factum of the contract and not alleging its uncnforceabilitv in law must be held bound 
by the pleadings and be precluded from raising the legality or validity of the contract 
[Kalyanpnr L W Ld w 5. AI954 SC 165: 1954 SCR 958; )nder v Nandram, AI953 Ra] 
59]. It is open to a defendant to raise special defence by raising plea in confession and 
avoidance. For instance it is open to the defendant to admit a contract and the contractual 

liability and to avoid the effect of that admission by raising the plea of frustration or 

pcifoimancc \Manadco v Yaduvansh, A1969 A 571]. Where a contract or transaction 
cx-jacic is illegal, court is bound to take notice of illegality even if not pleaded by defendant 
[Surasaihalini v Phanindra. AI965 SC 1364; S v Gopichand, AI972 MP 43]. A plea of 
contingent contract has to be alleged and proved bv the party who sets it up. Court 
cannot raise it suo nwtu [Nemichand v Harak. A1965 Raj 1321. A decree passed in a 

suit filed by an unregistered firm is not a nullity and where the plea of non-registration 

was not raised in the suit itself it can neither be raised for the first time in second appeal 
nor in a separate suit \Jalal v Kakka. A1972 M 86; Chimanram v Gango, AI961 Or94; 
Md Ali V Kondho. A1945 P 286; Kalyan v l.achminarain. A1951 Raj 11). In an election 
petition its non-maintainability should not be allowed to be raised by application without 
filling complete written statement [Bidya v Tewan. A1963 MP 356]. 

When the defence is of discharge of contract by fraustration, the plea should be 
clearly taken in the written statement lAmiiruvi v Sahapafh. AI962 M 1321. Where the 
defence pleaded is want of consideration, the plea that the consideration was unlawful 
{cp stifling prosecution) will not be entertained at the trial [Nur v Nawaz, AI925 L 345]. 
But courts arc bound to take notice of any ground of illegality appearing on facts stated 
m the pleading or disclosed otherwise even though not pleaded [per Lindley U in 
Scott V B/ou'/i 1892. 2 QBD 724. 728 cited with approval in Hill v Clarke, 27 A 266; 

V Liihdhcswar, 1939 Nag 1. 41; Mohan v Kashiram, A1950 N 71; Appanna V 
Kodandorama. AI960 AP 190; Sewsapar v Satyanarain, AI960 P 145], If the facts 
arc in the pleadings a point of law arising from them can alwavs be taken even if the 
pica IS not specifically taken v Nawn Bros. .M961 C 6001. Where the written 

s a cmcnt says t sale deed is a sham, nominal and collusive document and further 

d' ffpH > ‘1"'“' ‘™"'- ■' creditors, though not artisticaUy 

T P At alternative plea and raises a sumcient plea of a defence basd on s53 

r P Act \Ahdtd Shukoor y Arji Papa. AI963 SC II50|. 

V specially pleaded [Kedor v Mohesh. 28 CU 216; Sheikh 

of'^de -miinV ^ r f ‘’f limitation is purely one of law capable 

aL derir i Pf^^cd. the court is bound to raise it suo molu 

the nhint*^ I f limitation raises issues of fact not arising from 

207 sec n/w! V e " 'o I'c raised [Offi Trust‘re v Raeburn. AIMO R 

zo/, sec Dhanp v 5m’ of 5. 45 B 920]. 

r 2 v’ //, n,''*1"’'' representative capacity must be raised under 

n.f I. ^ A1937 B 4761. Particulars in case of fraud (see Or6 n‘4,8). 

of^ OK **prov^'d'Tactr^^*^*^'^ :»vailtng himself of any equity which might arise out 
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In a suit for ejectment it is incumbent on the defendant to show in what manner 
the notice was not valid. Where in one para the fact of the notice being given is not 
admitted, but in another para, it is said that notice was not in accordance with law, no 
issue need be raised about the legality of the notice [Panchoo v Bata, A1958 Raj 306]. 

^3, Denial to be specific.—It shall not be sufficient for a defendant in his 
Witten statement to deny generally the grounds alleged by the plaintiff, but the 
defendant must deal specifically with each allegation of fact of which he does 
not admit the truth, except damages. 


Scope and Application. This new rule [See former RSC Or 19 rrl3, 17 and Or 21 
rrl. 3, 5; now RSC Or 18 rl3 with additions] lays down that a general denial of the 
grounds alleged in the plaint shall not be sufficient, but each and every allegation of fact 
must be ^^specifically'’ dealt with. The effect of the rule read along with rr 4 and 5 is that 
defendant is bound to deal specifically with each allegation of fact not admitted by him; 
he must either deny or state definitely that the substance of each allegation is not admitted. 
It does not of course mean that every allegation in the plaint should be reproduced at 
length in the written statement for the purpose of denial. The main allegations which 

form the foundation of the suit should be dealt with in that way and expressly denied 

Such fact should be taken up separately as far as possible in the order stated in the plaint 

and defendant should either admit them or deny or state definitely that he does not admit. 

Facts not specifically dealt with will be taken to be admitted (Or 8 r 5). 

“It often is not enough for a party to deny an allegation in his opponent’s pleading; 

he must go further and dispute its validity in law, or set up some affirmative case of his 
own in answer to it. It will not serve his turn merely to traverse the allegation; he must 

confess and avoid it.A defendant, however, is not bound to admit an allegation 

which he seeks thus to avoid, or which he alleges to be bad in law.Any number of 

defences may now be pleaded together in the same defence, although they are obviously 
inconsistent subject only to this, that enbarassing defences may be struck out (under Or 6 

r 16)” [Annual Practice, 1965 p374]. *t. a 

The English rule is that though it would be correct for the plaintiff to use the word 

**and” when setting up a series of facts, defendant desiring to deny each of these facts 

must either break the sentence up into a series of sentences and deal separately with 

each or use the word “or” instead of “and”. Thus if the plaintiff asserts; 

“The defendant broke and entered the said shop and seized, took and earned 
away all the furniture, stock-in-trade and other effects which were therein” the correct 

way of traversing will be: ^ ^ . i . • j 

“The defendant never broke or entered the said shop or seized, took and carried 

away any of the furniture, stock-in-trade, or other effects which were therein” [Bullen 

& Leake’s Pleadings, 7th Ed pp 444-45]. This was approved in Govindram v Gulab, 


At 949 N 394. 

Pleading of ‘not known’ is not tantamount to a pleading of not admitted [Lakshmi v 
Ramlal, A1931 A 423]. A denial of a knowledge of a fact is not a denial of the fact, 
nor is it even putting the fact in issue [Chettier Firm v Ko Lu. A1934 R 278: Mohammadi 

V Nawaz, A1956 Hyd 18]. The expression “not admittef’ is a specific denial [Balaghai 

V A bid, 95 IC 1]. It has, however, been held only alleging that “para 2 of the plaint is 

not admitted”, is not specific denial of each allegation of fact in that para [Ganga y 
Prem, A1949 A 173; Rishab v Motilal, A1949 N 21, 23; Pimit v Md Majid, A1964 P 348]. 
An omnibus denial of all notices required to be served under the law is not sufficient. 
Further if notice is denied, no question can arise as to its legality or validity [Union v 
Mandal 63 CWN 253]. Bare denial of adoption is denial of fact of adoption and its 
validity v Sitkya. A1953 N 2391. In a money claim defendant should say what sum 

has been paid off and if the plea is full satisfaction, it should be distinctly stated [Bhagela 

V Abdul, 36 TC 77]. In a suit for damages, it is not necessary to deny 

damages claimed; it is sufficient to plead generally [Ross & Co v Scriven, 20 CWN 1192]. 

Statement in an insurance proposal not challenged by the Insurance Co in written 
statement as incorrect cannot be investigated and no amount of evidence is admissible 
to prove it [Bal Kr v New India Ins Co, A1959 P 102]. An omnibus denial f service 
of all notices that are required to be served can never be accepted as sufficient [Union 
Mondal 63 CWN 253]. A plaintiff suing in ejectment can only succeed on the strength 
of his own title. It is sufficient that plaintiff’s title is denied in the written statement 

[Jagdish V Said Ahmed, A1946 PC 59: 50 CWN 477]. 

Each fact alleged is required to be taken up separately and said that 
admits it or denies it or does or does not admit rt [Btnda v United Bank AI96 P 152L 
Where the truth of the faets alleged in the plaint, though not specifically dealt with m the 
corresponding para of written statement was dealt in additional Pleadings the allegati^^m 
the plaint must be considered to be traversed [Sk Abdul v Union, A1970 SC J. 
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a written statement is too vague and too general, it is the duty of the court to call unon 
the defendant to furnish definite particulars of the plea even though the plaintiff 
not seek clarification [Fagir v Thakur, A1941 O 457; Ali Kader v Govind, 17 C 840 R 4 ^ 
see Or 6 r5 and Cf Or7 r5]. * 

4. Evasive denial —Where a defendant denies an allegation of fact in the 

plaint, he must not do so evasively, but answer the point of substance. Thus 

if It IS alleged that he received a certain sum of money, it shall not be sufficient 

to deny that he received that particular amount, but he must deny that he 

received that surn or any part thereof, or else set out how much he received 

And if an allegation is made with diverse circumstances, it shall not be sufficient 
to deny it along with those circumstances. 

Scope and Application. This new rule [taken from former RSC Or 19 rl9* now 
RSC Or 18 r 13 (revised in 1962)] is an amplification of r3. “A traverse whether by denial 
or refusal to admit, must not be evasive but must answer the point of substance. The 
revocation of former Or 19 r 19 which had expressly so provided has not altered this basic 
rule of pleading, which is sufficiently covered by this rule; for a traverse which is evasive 
or docs not answer the point of substance is not a specific traverse of the allegation*' 
(Annual Practice, 1965 p401). Evasive denial is not sufficient. Allegation of fact must 
either be admitted clearly or denied boldly. The purport and effect of the denial must be 

clear and distinct. A defence that: “The terms of the arrangements were never definitely 

agreed upon as alleged", was held evasive [Thorp v Holdsworth. 3 CD 6411. It is not at 
all sufficient to say that defendant does not admit the allegations in the plaint and puU 
the plaintiff to the proof of themr The principle underlying this rule is that pleadings 
should be specific [Narindar v King, A1928 L 769]. General allegations in the plaint 
cannot be said to be admitted because of general denial in written statement Wnion v 
Pandurang, AI962 SC 630: Habibhhai v Pyarelal, A1964 MP 62]. 

Evasive denials are deprecated and the points of defence must be stated specifically 
and clearly v Fcradonl A1923 C 578]. Evasive denials may be construed as 

admissions fChoahram v Khcm. A1929 S 7]. By “point of substance** is meant the gist 
and meaning of the allegation traversed, as distinct from details which are comparatively 
immaterial (Bullen & Leake’s Pleadings); thus it is evasive to plead: “defendant never 
offered \ ; the words “or any other sum** should be added [Tildesley V 

7 CD 403] Defective or embarrassing pleading may be struck out (Or 6 rl 6 ), 
uctendant may ask for leave to amend (Or 6 rl 7 ). 

5. Specific denial—EvQvy allegation of fact in the plaint, if not denied 

specifically or by necessary implication, or stated to be not admitted in the 

pleading of the defendant, shall be taken to be admitted except as against a 
person under disability: ^ 6“ 

to Court may in its discretion require any fact so admitted 

to be proved otherwise than by such admission. 

Scope and Application. [See former RSC Or 19 rr 13, 17; Or 21 rr 1 2 3 4 5' 
now Or 18 r 13 with additions (revised in 1962)]. Specific denial fOr 8 r 3). “The ride 

pleadings that every allegation of fact in a 
, . talcment of claim or m a counter-claim must be traversed specifically othc-\’'ise it is 
deemed to be admitted. It thus prescribes how the pleader shoL answer his op^nent’s 

fs ihar"i/wouirbe'"?ak^ specifically traversing an allegation^ fact 

it ihe XT of aTrUe^t- H allegation has to pS^ 

need not prove it”. (A^nua" P^Tctice! TwT p " 399 ^""“"'* “ 

,..U a of construction of defendant’s pleadings It does not annlv 

V i,s, f r 

is not debarred from civina ^^ ^ defendant not filing written statement 

IGohiiid V Baldeo AI930 P 293^ A " ‘ra'-erses the allegations made in the plaint 

amount to admission of facT sHL t c" ‘"c does not 

PhulHum V Miihailal. A1971 A T 94 ] '' Kirtyanand. A1935 P 306; 

tantamount^ to a denial" oTexiTcncT of"f P'^^ded by the plaintiff is not 

-'1967 SC 109] and has not Tven fh/'Iff ^ Dwaiika. 

Union, A1959 MP 305] If assertions Putting the fact in issue [Samnnhmal V 

It- JU3J. If assertions are not specifically denied, they must be deemed 
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to have been admitted [Gurudas V Director &c. A1964 Pu 117], ‘Not admitted’ is a 
specific denial [Binda v United Bank. A mere allegation that certain paras 

ot the plaint are denied, is however, no specific denial [Pumt v Md Majid, A1964 P 348, 
see notes under Or 8 r3]. Pleadings on the original side ^^'^e Bombay High Court 
should be construed strictly [per Subba Rao J in Badat & Co v E ^ ^A1964 SC 538]. 

The rule in this rule is known as doctrine of non-traverse which means that where 
a material averment is passed over without a specific denial, it is taken to be admitted. 
The rule says that any allegation of fact must either be denied specifically or by necessaiy 
implication or there should be a statement that the fact is not admitted. If the plea is 
not taken in that manner, then the allegation should be taken to be admitted. Tlw rule 
cannot be read to mean that every allegation of fact in the plaint when stat^ to be not 
admitted in the pleading of the defendant shall be taken to be admitted [Ch,ran,ilai y 
Rikhabdas A1959 Raj 291]. Where a defendant simply puts the plaintiff to proof of the 
allegations’in the plaint, he will be deemed to have admitted the facts alleged in the plaint 
uLbacker v Abdul Rahiman, 1960 KLT 348]. “Specific denial does not mean that 
everv allegation in the plaint should be reproduced for denial. The mam allegations on 
whi^ the suit is based must be expressly denied [Nilkanth v Gopal, A1963 MP 230]. 
Petitioner asserting that Govt had issued instructions in the matter of strike by Govt 
servants. No averment by the Govt either denying or affirming of such instructions— 
Held that as the issuing of such instructions had not been denied it must be taken to 
have been accepted [Ramrao v A G. A1963 B 121]. In the case of admission by 
implication the rigour of the rule has been modified by the proviso (which corresponds 
exactlv with the proviso to s 58. Evidence Act) under which the court may require any 
fact so admitted to be proved by other evidence. The court has discretion to require 
anv fact admitted by implication to be proved otherwise by such admission ISarala v 
Birendra A1961 MP 127]. The discretion should usually be exercised by court in cases 
where it suspects that an admission was made collusively % 

policy W-nkata v Muthii, 39 MU 463; Ramnath v Phoolchand. ILR 1959 Raj 17J. A 
failure to deny an allegation in the plaint is not conclusive, for under the proviso, the 
court may stilt call upon the plaintiff to prove his allegations [Satyes v Mohmi, 19 CU 
518]. In Bihar where there is a claim to pre-empt, omission to plead non-existence or 

such’custom amounts to admission [Sonabashi v Ramdeo A\95\ P 521] 

In the absence of specific denial it could not be held m appeal that Nepali Hindu 

uterine brothers and their mother could not form joint family 

The rule that in divorce cases the court usually does not decide on the admission 
of parties is a rule of prudence and not a requirement of law. Where there is no room 
for collusion there is no reason why admissions of parties should not be treated as 
evidence just as in other cases. S 58 Evidence Act and Or 8 r 5 vest discretion in the 
court to require any fact so admitted to be proved otherwise than by such admission 

[Mahendra v Sushila, A1965 SC 364]. 

The doctrine embodied in this rule does not apply where the averments in the plaint 
are vague and inconclusive. As to admissions and their effect, see s \7 et seq Evidence Act. 

The written statement must deal specifically with each allegation of fact in the plaint. 
The defendant must not deny evasively but answer the point of substance. If the denial 
of a fact is not specific, but evasive, the said fact shall be taken to be admitted—Letters 
passed between the parties when may be deemed to have been admitted by the defendants 
[Badat & Co w E 1 T Co, A1964 SC 538]. The result of a declaratory decree on the 
question of status affects not only the parties actually, but generations to come and so it 
cannot be granted on a mere admission of the claim by defendant, if the court has reasons 
to insist upon a clear proof apart from the admission [Razia Begum v Shahehzadi, A1958 
SC 886: 1959 SCR 111]. 


Where plaintiff relied on defendant’s letter as saving limitation and the latter stated 
that it did not save limitation, the letter must be taken to be admitted [Laxminarayan v 
Chimni, 41 B 89]. A case made out in the plaint and not denied in the written statement 
is to be taken as admitted and need not be proved [Jagannath v Amar, 61 CWN 841 : 
A1957 C 479; Tirtha v Iswar, 61 CWN 170]. Where it is merely contended that an 
allegation in the plaint needs no reply, there is no denial by necessary implication [U Lun 
V U Chit, AI941 R 49]- If in answer to a document on which the plaintiff relies, the 
defendant does not admit execution and in the alternative pleads illegality of the document, 
it cannot be taken as admission of the document [Revashankar v Gaiiriben, A1954 Sau 8], 
Before the introduction of the new rules of pleading in the Code of 1908 it was held 
in several cases that the rule as to admission by nop^r^prs6' should not be applied 
strictly to all cases of pleadings in this country [see Amndrnoyee v Sheeb, 9 MIA 287, 
301- Deo V Meghu, II CWN 225]; but as the present* rules are in force for a pretty long 
time there can be no more excuse for looseness in pleadings. Scope of the words “except 
as against a person under disability** [Nagappa v Siddlxngappa, 35 MLJ 372. 47 IC 589]. 
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Replication is a part of the pleadings and anything specifically stated therein 
for the first time if not controverted must be assumed to be accepted iSaligram v 
Shivshankar. A1971 P «& H 437 {Sk Abdul v Union. A1970 SC 479; S D G Pandarasannadi 
V S, A1965 SC 1578 rel on)]. 

u 6. Particulars of set-off to be given in written statement. —(7) Where in 
a suit for the recovery of money the defendant claims to set-off against the plaintiffs 
demand any ascertained sum of money legally recoverable by him from the 
plaintiff, not exceeding the pecuniary limits of the jurisdiction of the Court, and 
both parties fill the same character as they fill in the plaintiff’s suit, the defendant 
may, at the first hearing of the suit, but not afterwards unless permitted by the 
Court, present a written statement containing the particulars of the debt sought 
to be set-off. [or.p.my]. 

Effect of set-off. —(2) The written statement shall have the same effect as a 
plaint in a cross-suit so as to enable the Court to pronounce a final judgment 
in respect both of the original claim and of the set-off; but this shall not affect 
the lien, upon the amount decreed, of any pleader in respect of the costs payable 
to him under the decree. 

(3) The rules relating to a written statement by a defendant apply to a 
written statement in answer to a claim of set-off. 


Illustrations 

(a) A bequeaths Rs 2,000 to B and appoints C his executor and residuary legatee. 
B dies and D takes out administration to B’s effects. C pays Rs 1,000 as surety for D; 
then D sues C for the legacy. C cannot set-off the debt of Rs 1,000 against the legacy, for 
neither C nor D fills the same character with respect to the legacy as they fill with respect 
to the payment of the Rs 1,000. 

(h) A dies intestate and in debt to B. C takes out administration to A’s effects and B 

buys part of the effects from C. In a suit for the purchase-money by C against B the 

latter cannot set-off the debt against the price, for C fills two different characters, one as 

the vendor to B in which he sues B and the other as representative to A. 

(c) A sues B on a bill of exchange. B alleges that A has wrongfully neglected to insure 
B's goods and is liable to him in compensation which he claims to set-off. The amount 
not being ascertained cannot be set-off. 

(d) A sues B on a bill of exchange for Rs 500. B holds a judgment against A for 

Rs 1.000. The two claims being both definite pecuniary demands may be set-off 

(r) A sues B tor compensation on account of trespass. B holds a promissory note 

for Rs 1,000 from A and claims to set-off that amount against any sum that A may 

recover in the suit. B may do so. for, as soon as A recovers, both sums are definite 

pecuniary demands. 

(f) A and B sue C for Rs 1.000. C cannot set-off a debt due to him by A alone. 

//"I ^ ^ ^ 1 000. B cannot set-off a debt due to him alone bv A. 

ih) A owes the partnership firm of B and C Rs 1,000. B dies, leaving C surviving. 

\ ^ separate character. C may set-off the debt 

or Rs 1,000. 

fSub-nile (/) amended in Orissa, Pat & Mysore], 


High Court Amendments. 

f ■'"'’'"■""'■"ff “Rules 14 to 18 of Order VIT of this Code” 

for Order VlT, rules 14 to 18”. (30-3-I967V 

ORISSA.—Same as in Patna, 

PATNA. To ride 6(f) odd the words: — 

dpfpnd?nl Order Vll rules 14 to 18 shall, mutatis mutandis, apply to a 

defendant claiming set-off as if he were a plaintiff.” 


and oTr^^ >*17 (set-off 

chim^ Snb-rni/^rwhich in addition provided for a counter 
cross-demnnd Tt .* nicans the deduction of one demand from anothe 

purpose of which a defendant makes against the plaintiff for thi 

as it is restricted nnlJ tr* » his claim. This rule deals with legal set-ol 

of the rule arc-— ^ ‘'ascertained sum”. Conditions that must exist for the applicabilit: 

.Suit must be for recovery of money. 

(c) It*^musr^e he set-off must be an ascertained sum of money, 

(c) It must be legally recoverable from the plaintiff, ^ 
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(d) It must not exceed the pecuniary jurisdiction. 

(e) Both parties must fill the same character as they fill in the plaintiff’s suit. 

if) The claim must be made at the first hearing unless permitted by the court to do 
so aherwards. 

A set-off and a counter-claim are not the same. In one sense both are cross-actions. 
But a set-off is a ground of defence, and if established it affords an answer to plaintiff s 
claim wholly or pro tanto. The counter-claim is really an weapon of offence [Hyderabad 
R F M Co \ Vallabh, 1962, 2 And WR 447]. The question as to what is a set-off is to be 
determined as a matter of law and is not in any way governed by the language used by 
the parties in their pleadings [Hanak v Green. 1958. 2 QB 9 CA]. “Ascertained sum” 
[s&e Ulus (c), {d). (e)]; recoverable by the defendant or by all the defendants if more than 
one [see Ulus (g)]; recoverable from the plaintiff or all the plaintiffs if more than one 

[see Ulus (/)]; both parties fill the same character as they fill in the plaintiff’s suit [see 

Ulus (a). (b\ 

Set-off can only be claimed in a suit for recovery of money [Monohar v Madan. 
A1956 Pu 190]. A plea of payment means that the debt claimed has ceased to be due 
or paid off pro tanto (when partially paid). A plea of set-off is a request that the debt 
to be found due to plaintiff shall be treated as extinguished or reduced pro tanto by being 

set-off against the debt due to the defendant [Hoe Moe v Seedat. A1925 R 349; see 

Andhra Paper Mills v Anand, A1951 M 783, 786; Dalgleish v Ramdin, 14 CWN 170; 
Secy of S V Madari. 13 A 295; Bajirao v National Stores. A1927 N 120]. A plea of 
satisfaction by adjustment is essentially different from a plea or claim of set-off [Govt v 
Bank of Cochin. A1954 T-C 248; Tata Iron & S Co w Gupta. A1963 Or 174]. An 
adjustment premises the extinction of the debt prior to the date of the defence. No 
court-fee is payable on such plea [Konda v Chenchu, A1955 Hyd 176; S v Balbhadra, 
A1964 MP 231]. Difference between adjustment or plea of payment and set-off or counter¬ 
claim [Jagdish Flour &c v Shri Ram, A1966 Raj 177; Chandra v Shantiram, A1967 
P 358]. In its enlarged sense, set-off is a defence and a counter-claim combined, defence 
to the extent of wiping out plaintiff’s claim and a claim by defendant for the balance 
[Harendra v Sourendra, A1942 C 559: 46 CWN 882, 884]. Where the amount claimed 
by the defendant is below and upto the plaint claim, the claim is a pure set-off but when 
the claim is for an amount larger than the plaint claim, the claim for the excess is a 
counter-claim. For the excess amount time is be reckoned from the date of filing written 
statement [Govindji Jevat & Co w Cannanore Spinning &c, A1968 K 310]. A set-off 
may be for a sum not admitted by the other side. But it must in any case be a cross- 
claim for a liquidated amount which can be ascertained with certainty at the time of 
pleading [Sankara v Parameswaran, AI959 K 352]. When sum is not determined and 
quantified, claim for set-off cannot be allowed [Thanjavur P Bank v Dharmasamvardhanh 

A1964 M 108]. 

Where a plaintiff deducted from his claim a sum due to defendant to convert it into 
a small cause, it was illegal as a set-off cannot be enforced on the defendant [Ramdeo y 
Pokhiram, 21 C 419]. The word used being “may”, it is optianal with the defendant 
either to claim a set-off or to bring another suit [Amritsar N B Co v Fazal, A1919 L 220; 
Venugopala v Thirugnanvalli, A194I M 847]; but if he does claim set-off, he is bound to 
include the entire claim in view of Or 2 r2 [Kathersa v Abdul, A1942 M 580; Gopasundar 

V Chunilal, A1955 Or 6], , j • t. oa m 

Under the Code a counter-claim is incompetent but this rule read with Or 20 r 19 

permits what is in essence a counter-claim in proper cases (see post p 407 Counter-claim ). 
Bombay HC, OS rule 130 provides for counter-claim [see Hirji v Daulatram. A1940 


B 117J. 

Equitable Set-off. The rule in r6 though it refers to legal set-off does not take 
away any right to set-off which any party would have independently of the Code and 
such right exists not only in the case of mutual debts and credits but also when cross¬ 
demands arise out of the same transaction or are so connected in their nature and 
circumstances as to make it inequitable that the plaintiff should recover and the defend¬ 
ant should be driven to a cross-suit [Kalammd v Gir, \1 CWN 1060; Sheobachan v 
Madho A1952 P 73]. It has therefore been held that r 6 is not exhaustive of all claims 
by way of set-off and defendant may be allowed to claim an equitable set-off for an unascer¬ 
tained sum in the exercise of his general right under other provisions of the Code 
[Chisholm v Gopal, 16 C 711; Clark v Ruthnavaloo, 2 MHCR 269; Naiidram v Ram, 
27 A 145; Ram w Paramanand, 19 CWN 1183; Kishore y Madhowii. ^ f 
Durea 15 A 9; Shiva v Lalit. A1943 P 152; Govt v Bank of Cochin. A1954 T-C 2481- 
See Or 20 r 19(i) which recognises an equitable set-off. Equitable set-off can also be 
claimed ta respect of an ascertained sum [Hari. v Md. 40 CWN 751; Saran^dhar v Lakshmi. 

A10S5 P 3201 

Equitable right of set-off exists when both the claims arise out of the same transaction. 
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eg, claim to set-off a sum representing loss due to plaintiff’s breach in a suit by the 

latter for price of goods [Brojendra \ B B J Mills, 20 C 527, 531]. But it cannot bo 

allowed it the cross-demand relates to a different transaction [Ramdeo v Pokhiram, 21 C 

419; ynhal w H S & W Co, 47 B 182; Aiyappan v Narayanan, A1956 T-C 239], 

or a different cause of action [Bhupendra v Bahadur, 1952 SCR 782: A1952 SC 201]! 

Where defendant admitting plaintiffs charges for storage of goods claimed value of goods 

delivered by plaintiff without defendant’s authority or loss suffered through ineffective 

watch, effect must be given to the equitable set-off [Morgan Ltd v Marlin Ltd, 1948 1 AU 
ER 196 CA]. 

Equitable set-off cannot be claimed as of right and court has a discretion to allow 
It or not. If protracted enquiry is necessary, it may be a ground for refusal [Gidharmal 
V Surajmal, A1940 N 177]. In a suit for arrears of royalty under a lease, defendant’s 
plea that plaintiff had been overpaid is one of equitable set-off which should be considered 
[Shiva V Snsfi, AI943 P 327]. In a suit for account there may be a decree for defendant 
allowing his cmim to equitable set-off regarding his pay &c under Or 20, r 19 [Narendra v 
Ashittosh, 35 CWN 17; Surendra v Atul, 1 CU 87]. 


Suit for Money. The rule contemplates a class of cases in which or out of 

which a money claim arises. A suit for dissolution of partnership with a prayer for 

recovery of money due upon a taking of accounts is a suit for money [Ram v Chand 

10 A 587; Ha^ee v Shoffee, A1935 M 150]. In a suit for account only, doubt was 

expressed whether it was a suit for money [Nan Karay v Ko Htaw, 13 C 124 PC]. 
In a suit for enforcement of mortgage security only, the right to a personal decree being 
barred, no set-off can be claimed [Fakir v Gisborne & Co, 8 CWN 174]. In a suit for 

redemption, defendant can claim no legal or equitable set-off on account of dispossession 
by stranger [Sheohaciian v Madhii, A1952 P 73]. 

Ascertained Sum clearly means which has been determined and quantified 
[Thanjavur P Bank v Dharmasamvardhani, A1964 M 108]. It does not mean a sum 
admitted by plaintiff, but an amount which is fixed and known [Dalgleish v Ramdin, 14 
CWN 170]. It excludes such items as unliquidated damages, damages to goods, mesne 
profits &c, the amounts of which are not ascertainable until determined by court [Har v 
Rarn, A1924 A 872; Bbikan v Shridhar. A1931 N 12; Pir v Rameshwar, AI929 A 52; 
Jackson V Hockley, 88 CU 90]. Claim for commission over reduction of losses stated 
approximately is not an ascertained sum [Girdhari v Suraimal, A1940 N 177]. 

Claim by a mortgagor in mortgagee’s suit to have some statement of consideration 
P leal ° nature of an unliquidated damage Shaima v Bank of Bihar Ld, A1938 

k plaintiff for money, the amount to which the defendant would 

be entitled under a preliminary mortgage decree which was passed in his favour cannot 
be set on. as it is not an ascertained sum [Galstaun v Radha, 57 C 855 : A193I, C 23]. 

V recovery of which is barred under sll [Amir 

L. f'’ ? l^owbat V Mahesh, 32 C 654] or by limitation at the 

Plaintiffs suit [Biidhit v Sital, AI939 P 142; Narendra v Tarubala, 25 CWN 

30 P 1161; Panuganti V Zemindar, 42 M 873] is not a sum 

not p * rule as to limitation does 

equitable set-off [Dalgleish v Ramdin, 14 CWN 170, 173; Sheo V 

56?-^nNTPA Permanand, 19 CWN 1183; Parasurama v Venkata, 25 MU 

,*. ^1 * ^ ’^hen the set-off is also a counter-claim 

from the fir ^ ^ claim, for purpose of limitation time is to be reckoned 

t.™!' SS'Vc Si"*'""'"' 

its Decuni^re*^^iifrk^* J cannot entertain set-oflF it the amount claimed exceeds 

claimed as 7et off w IT", '' ® ® 20 C 527], The whole sum 

by defendanf 'hm T ‘^c portion of plaintiff's claim that may be admitted 

se^t-off 7a, nor 7 k' "^mits any portion of the sum 

Ebrahim AI925*r determining jurisdiction [Abraham & Co W 

that *bo7‘ cTain?*!nJ'l,7T'' “lu^tmtions (a) and («. It is essential 

same right \Bhainib v H for debts due from and to the same parties in the 

an amoun Hof^^^uncssa 2 CLR 414; Abnl v Zohra, 5 A 299. 301], Thus. 

supl or in a suit br?7t, “ Personal liability [/46«; v Zohn, 
cannot claim to set-off ” older against a company for dividend due, the directors 

H S & IV Co Ld 47 M e>f an alleged breach of contract [FithoJ v 

assigned before action hv iw’7-“> « Pe^o® 

White. 1910, 2 KB 643j!^ * * person to the defendant may be set-off [Bennett V 

money against reversioners of A the defendants are not entitled to set-off 
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the amount of a decree obtained not merely as reversioners of A but also as heirs of a 
third person [Surendra v Krishna, 44 CWN 924]. In a suit for rent against a tenant, 
the latter should not be allowed to make a counter-claim for damages for dispossession 
by plaintiff iJwala v Harihar, 21 PLT 821]. Joint and separate debts cannot be set-off 
[Kapil V Ramnihalsao, AI949 N 193]. 

Set-off in Various Cases. Failure to claim set-off does not bar a suit when the 
claims are not essentially of the same nature [Baidya v Kanhai, A1939 P 284]. If the 
claim to set-off exceeds plaintiff’s claim, it is to that extent a cross-claim [Harendra v 
Sourindra, 46 CWN 882]. If over payment is pleaded in a rent suit it is not truly a 
plea ot payment. It may be pleaded as a set-off [Dharendra v Bonwari, 83 CLJ 229]. 
When a person pleads that plaintiff owes him money for purchase of goods, he must 
plead agreement, set-off or make counter-claim [Jagarnath v Md Yusuf, A1965 A 266]. 
When in a suit against a Railway for loss of goods, the defendant does not plead set-off 
for freight charges and pays court-fee in the trial court, it cannot be pleaded in appeal 
[Union v Gangaji, A1959 AI959 MP 222]. 

The question of set-off cannot arise in so far as the dues are proved to have been 
adjusted in the past. It can arise only in regard to dues which are outstanding and 
which have not adjusted [Shiva v Lalit, A1943 P 152]. In a suit by a receiver, a prior 
debt due to defendant from mortgagor cannot be set-off [Banerjee & Co v Younie, A1941 
C 308: 45 CWN 169]. Account for same person in different names may be set-off 
[Firm V Jaswant, A1940 L 290]. Set-off may be claimed in respect of transactions outside 
the territorial jurisdiction of the court [Lassoo & Sons v Krishna, 34 Bom LR 1401]. 

As to set-off in insolvency, see s 47 Presy T I Act and s 45 Prov I Act. Or 8 r 6 is in 
no way referable to matters arising in insolvency or liquidation [Sundara v Offl Liq, 
A1940 M 266]. 

Set-off claimed by the defendant extinguishing or reducing the claim in a suit on 
behalf of a Company is really a defence and should be gone into [Andhra Paper Mills 

V Anand, A1951 M 783]. 

In a suit by X against A to recover a separate debt due from him, A cannot set-off 
debt if it is one jointly due to A and B [Nath Bank Ld v Sisir, A1954 C 303: 58 
CWN 385]. 

'Counter-claim. “The effect of RSC Or 18 rI8 is to assimilate a counter-claim with 
a statement of claim, and the defence to counter-claim with a defence. A counter-claim 
is therefore governed by the same rule of pleading as a statement of claim, and the 
defence to counter-claim by the same rules as a defence” (Annual Practice, 1965 p407). 
As to counter-claim against plaintiff see RSC Or 15 r2 and as to counter-claim against 
additional parties, see RSC Or 15 r3 and as to counter-claim and defence to counter-claim, 
see RSC Or 18 rl8. 

Under the Code a counter-claim is incompetent and it must be enforced by a 
separate suit [Currimbhoy v Creet, 37 CWN 265, 270 PC]; but court may grant equitable 
relief to defendant in any appropriate case [Ahmad v Khatun, 59 C 833; see Baijnath v 
Vara}, 48 CWN 481 infra]. This rule read with Or20 rl9 permits what is in essence a 
counter-claim in respect of an ascertained sum exceeding the plaintiff’s demand [Harendra 

V Soiirendra, 46 CWN 882, 885]. The essence of a counter-claim is that defendant should 
have an independent cause of action in the nature of a cross action and not merely a 
detence to the plaintiffs claim [Uthandarama v Arumugham. A1971 M 215; Abdul Majid 

V Abdul Rashid, AI950 A 201]. Defendant’s plea in a pre-emption suit that he is entitled 
to get money spent on improvements, is a defence and not counter-claim [Abdul Majid 

V Abdul Rashid, AI950 A 201]. 'So also claim for improvement in a suit for redemption 

and recovery of possession [Uthandarama v Arumugham, .si/p]. In a suit for partition 

and separate possession of properties claim by defendant amount spent bona fide in 

improvement of suit properties cannot be considered to be either one of set-off or by 
way of counter-claim—Incidents or features of set-off and counter-claim stated [Subramania 

V Shanmugham, A1967 M 300]. But no counter-claim can be given effect to unless the 
court dealing with the original action has also jurisdiction in the matter of the counter¬ 
claim [Williams Bros v E T Agius Ld, 1914 AC 518, 522; see also Bow Maclachlan & Co 

V Camosun <Scc, 1909 AC 597]. Accepting this principle it has been held that a counter¬ 
claim lies only in respect of claims to which a party could bring an independent action 
in the court in which the counter-claim is made [Vasudevanada v Sivarama, A1949 M 

630; Imam v Khadija, A1965 AP 18]. , . • u 

The legal consequences of an open and current account (and not mutual) is that either 
party has the right against the other to an account. No question arises of a counter¬ 
claim which is in substance a cross-action or a plea of set-off [Rambala v Sreeramamurti, 

A1960 AP 520]. . , , t. 

The court can treat a counter-claim as a plaint in a cross-suit and hear the two suits 
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together, provided necessary court-fee has been paid [Saya Bay a v Mg Kyaw, A1924 
R J46J. Iherc is nothing in law which precludes a court from treating a counter-cl aim 
as a plaint in a cross-suit. Cases where a counter-claim can be treated as a plaint 
explained—The crucial date for determining when the plaint in a cross-suit should be 
treated as having been filed is not the date when the conversion is ordered, but the date 
on which the written statement containing the counter-claim is filed [Laxmidas v Nanabhai, 
A1964 SC II]. A counter-claim cannot be withdrawn by the defendant after the passing 
of a preliminary decree in his favour for accounts [Haje^ v Shaffee, A1945 M 150]. 

In a suit by vendor for unpaid purchase-money, counter-claim by defendant for 
mesne profits not beyond three years can be allowed [Sakhamuri v Nimmaraiu, A1949 
M 430]. 

Where the defendant pays into court the full amount of plaintiffs claim but denies 
liability to a portion thereof, the plea cannot be agitated in the suit. Under the Code 
or the rules of the High Court, no counter-claim is permissible [Baijnath v Vara], 48 
CWN 481]. 


Sub-rule (2)— means that the plea of set-off is really a plaint. So if plaintiffs case 
breaks down for any reason, withdrawal, giving up of claim &c defendant has still the 
right to get a decree [Jamtwdas v Behari, A1941 N 258; Bansidhar v Lalta, A1934 A 
543; Jackson v Hockley, 88 CLJ 90]. 

Court-fee. Court-fee payable is the same as in a plaint (see Art 1, Sch I, C F Act 
amended by C P Code, 1908 Sch IV; see s 155 C P Code). Court-fee should be on the 
full amount of the set-ofF and not merely on the excess over that claimed by the plaintiff 
[Girdhar v Sura}, A1940 N 177; Chhokkam v Kanhaiya, 45 A 218; Jugal v Bankey* 
A1935 P 110]. Equitable set-off requires court-fee [Lakshmanan v Ramanathan, 58 M 338; 
Reazi v Md Israil, 43 CWN 838; Sodasheo v Nother, A1943 N 314; Tayaballi v Atmaram, 
38 Bom 631; Sitarania v Ramanuja, A1933 M 203; George v Shokuntala, A1950 Pu 225 
FB— contra: Subranumian v Muthuswami, 17 ML) 481; Basheshar v Grindlay A Co, 

A1937 L 73; Madan v Bohra, A1934 A 115]. There is no obligation on the court to ask 

for payment of court-fee on set-off or counter-claim. If it is not paid, the court is 

justified in not considering it [Sarangdhar v Lakshmi, A1955 P 320], A counter-claim 

requires to be properly stamped [Ghidam v G, A1956 J & K 38]. 


7, Defence or set-off founded on separate grounds .—^Where the defendant 
relies upon several distinct grounds of defence or set-off founded upon separate 
and distinct facts, they shall be stated, as far as may be, separately and distinctly. 

Notes. See lormer RSC Or 20 r 7. C/ Or 7 r 8. Any number of defences founded 
upon separate and distinct facts may be pleaded subject to the provision Or 6 r 16 that 
defences that embarrass the trial may be struck out. Under certain circumstances alterna¬ 
tive and inconsistent dctences may be pleaded (v to Or 6 r 2 ante p 358). 


High Court Amendment. 

MYSORE.^— Add the following as rule 7A: — 

7-A. Where the defendant seeks the permission of the Court under Rule 8 of Order I 
of this Code to defend the suit on behalf of or for the benefit of himself and other persons 
having the same interest as the defendant in the subject-matter of the suit he shall file 
an application supported by an aflidavit setting out the particulars detailed in sub-rule (2) 
of Rule 4 of Order VU of this Code. Notice of such an application shall be given to 
all parties to the suit, and if the permission sought is granted the plaint may be amended 
by inserting a statement that the defendants is with the leave of the court sued as tho 
representative of all persons interested in subject-matter of the suit.'* (30-3-1967). 


•*’ defence .—Any ground of defence which has arisen after 

7 ° 1“'* ?'■ presentation of a written statement claiming a 

wJi "Semen?" defendant or plaintiff, as the case may be. in his 


Scope and Application. [See former RSC Or24 rrl, 2; now RSC Or 18 r9 of 

lvhieV"h.Tt'^ f. ''".k'' “ P^rty to plead any mal 

whieh has arisen after the commencement of suit, eg bankniptcy &c. 

rr 8 9 whh r9>. Defendant can under C 

of court in har nf arf ^ ° court, plead an award in a reference without the intervent 
ot court in bar of action on the original demand [Moni v Gokut 2'> Bom TR 10481 

""rSK “ on 

a sen after institution of the suit [Udaynaih v Shivapriya, A1957 Or 199], 
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As to whether court can take cognizance of events subsequent to suit, see notes to 
Or 7 r 7 {ante p 383). 

^ 9. Subsequent pleadings ,—No pleading subsequent to the written statement 
of [b] a defendant other than by way of defence to a set-off [b] shall be 
presented except by the leave of the Court and upon such terms as the Court 
thinks fit, but the Court may at any time require a written statement or additional 
written statement from any of the parties and fix a time for presenting the same. 

[Rule amended in Bombay]. 

High Court Amendment. 

BOMBAY. —Substitute “the defendant” for “a defendant” and after the words “set-off” 
insiert “or counter-claim”. 


Scope and Application. Ordinarily the pleadings end with the defendant’s written 
statement and (in the case of a plea of set-off) with the filing of plaintiff’s written statement 
in reply. Under this rule plaintiff or defendant is not entitled to file thereafter any 
supplemental written statement except with the leave of the court [Venkalaswami v 
Upplipalayam, A1935 M 117; Javansinghji v Dola, AI925 B 390, 3921 subject to the 
provisions of Or 6 rl6; see in this connection Or 6 r7. The filing of plaintiff’s statement 
after defendant’s plea of abatement or avoidance was in the old times known as ‘replica¬ 
tion”. Formerly there could be no reply or subsequent pleading without leave, but in 
England under former RSC Or 23 rr I & 2 [now RSC Or 18 r3 with additions (revised in 
1962)], the plaintiff can now file within 7 days a reply to the defence without leave. Here 
under r9 plaintiff may file a reply, but court's leave is necessary. If the desire is merely 
to deny the allegations in the written statement no reply is necessary, since all material 
facts alleged are put in issue. But if any reply is delivered, any allegations in the written 
statement not specifically denied will be deemed to be admitted as in Or 8 r 5. A reply 
may be filed if it is necessary for the plaintiff to set up some affirmative case in answer 
to the facts alleged by the defendant. “The reply is the proper place for meeting the 
defence by confession and avoidance” [per James LJ in Hall v Eve, 4 CD 345]. But no 
new cause of action can be put forward in reply. Under the latter part of the rule if the 
pleading of either party is too vague, the court can always require him to file a further 
and fuller statement [All Kader v Govind, 17 C 840, 848; see also Or 6 r5; Or 7 r5 and 
notes thereunder]. 

An additional written statement can be accepted by court on such terms as the court 
may think fit. Where the term was that a certain amount should be paid within a fixed 
time it is open to court to extend the period originally fixed under s 149 [Jyotish v 
Rukmini, A1959 C 35; 62 CWN 588]. 

After some defendants are declared ex parte and their application for setting aside 
the order is dismissed, they can file no written statement as of right though court may 
by way of indulgence grant permission [Makku v Agathippa, A1949 M 622]. Defendant 
cannot file a supplemental statement raising a completely new point nullifying the previous 
statement. The object is to supply what might have been omitted [Douglas v Collr, 5 
MIA 271, 290]. Additional written statement which does not add to or vary the plaintiffs 
claim may be filed [Jahangeer v Bhickarea, 11 WR 71]. Additional written statement 
inconsistent with the plea in the original written statement can be allowed if both the 
pleas were legally permissible in the original written statement [Md Ibrahim v Ahmed, 
A1949 M 541; see ante p 358: **Alternative, and Inconsistent Pleadingst*^. A statement 
by plaintiff in explanation of the plaint and not raising a new case may be filed [Lall v 
Dhoolee, 22 WR 377]. Party has no right to file rejoinder after written statement filed. 
The proper procedure is to apply for amendment [Gurusanthayya v Veerayya, A1952 
M 825]. 

No supplemental written statement can be filed after plaintiffs case is closed [Haji v 
Ay^eshabai, 27 B 485 PC], or after the hearing has begun [Manchershaw -v N‘ D S & W Co, 
4 B 576]. 

Minor defendant attaining majority can only file additional written statement under 
this rule, if court permits [Venkata v Uppili, A1935 M 117]. Except for the special 
provisions in Or 32 rr 12-14 regarding a minor and next friend, the Code does not make 
any difference between minors and others. Or8 r9 and Or6 r7 apply equally to minors 
[Ram V Ganga, A1937 P 625]. 

10. Procedure when party jails to present written statement called for by 
Court .—^Where any party from whom a written statement is so required fails to 
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present the same within the time fixed by the Court, the Court may pronounce 
judgment against him, or make such order in relation to the suit as it thinks fit. 

[Rules added : All, Delhi, Guj. HP, Pat, Punjab, Raj, WP; 11-12; MP U-13; Bom 
11-30; AP, Kerala & Madras—Or 8-A rr 1-9 (third party procedure) added]. 

Scope and Application. The penalty in this rule applies only to a written statement 
and set-off. Where defendant pleads set-off and the plaintiff who is directed to put in 
a counter written statement fails to comply, this rule does not apply. The proper 
procedure is that in Or 10 rl [Chimawa v Gangawa. A1929 B 413]. R 10 applies only 
to some default under Or 8 r 9 and not when defendant fails to file written statement 
when required under Or8 rl [Nagarathnan v Kamala, A1945 M 299; Narindar v King, 
A1928 L 769; Moopan v Karupana, AI928 R 261; see Ram v Govind, A1945 A 352]—■ 
contra: If written statement is not filed as ordered by the court, the consequences in 
Or 8 r 10 are bound to follow [Gopicharan v Ram Pd, A1957 A 283]. 

Judgment can be pronounced under the rule if there are materials on the record 
to do so [Moopan v Karupana, sup}\ but an order merely dismissing a suit without 
adjudication upon any right is not a decree and an appeal is to be treated as an appeal 
from an order under Or 43 r !(/>) [Orr v Nagappa, 16 MLJ 30]. Where plaintiff stated 
his inability to supply the further particulars direct by the court, he cannot be regarded 
as having “failed to present” it within the rule [Orr v Nagappa, sup]. 

When on failure to file written statement as directed by the court, the defendant is 
declared parte, it does not preclude him from appearing at a later stage so long as 
an ex parte decree has not been passed [Mannu v Tttlsi, A1922 A 33; Bhagwat v Md 
Shibli, A1922 A 110]. Though not entitled to file written statement later, defendant cannot 
be stopped from participating at the trial and giving evidence on the issues [See Gopicharan 
V Ram Pd, A1957 A 283; Sangram v Elec Tribunal, A1955 SC 425: 1955, 2 SCR 1 and 
the cases cited under Or 9 r7]. 


High Court Amendments. 

ALLAHABAD (Notn No 1465/35(a)—5(4); 1-6-1918).— Add the following new rules 
11 and 12 :— 

“11. Every party, whether original, added or substituted, who appears in any suit or 
other proceeding shall on or before the date fixed in the summons or notice served on him 
as the date of hearing, file in court a proceeding stating his address for service, written in 
Hindi m Ueonagn script and if he fails to do so he shall be liable to have his defence, 
if any, struck out and to be placed in the same position as if he had not defended. In 
this respect the court may act suo motu or on the application of any party for an order 
to such effect, and the court may make such order as it thinks just. 

12. Rules 20, 22, 23, 24 and 25 of Order VII shall apply, so far as may be, to addresses 
for service filed under the preceding rule.” 

BOMBAY.— Add the following as rules 11 to 30: — 

“II. Parties to file addresses. —(/)(«) Every party, whether original, added or substi¬ 
tuted, who appears in any suit or other proceeding, shall file in the Court on or before the 
date fixed in the summons or notice served on him as the date for his appearance or 
within such further time as may be allowed by the Court a memorandiun in writing stating 
the address at which he may be served. 

(6) Registered address. —^This address shall be called the “registered address** and it 
shall, subject to Rule 24 of Order VII read with Rule 12 of this Order, hold good in all 
proceedings in the suit and in appeals and also for a further period of six years from 
the date of the final decision for all purposes including those of execution. 

(c) Consequence of default in filing registered address. —^If, after being required to 
file the registered address within a specified time, he fails to do so, he shall be liable to 
have his defences, if any, struck out and to be placed in the same position as if he had 
not defended. In this respect the Court may act suo motu or on the application of any 
party lor an order to such effect, and the Court may make such order as it thinks fit 

(2) When default may be condoned. —Wliere the Court has struck out the defences 

under sub-rule (/) and has adjourned the hearing of the suit or the proceeding and where 
the defendant or the opposite party at or before such hearing appears and assigns sufficient 
cause for his failure to file the registered address and also files the registered address, he 
may, upon such terms as the Court directs as to costs or otherwise, be heard in answer to 

the suit or proceeding as if the defences had not been struck out. 

(3) When decree passed on default can set aside. —^Where the Court has struck out 
the defences under sub-rule (/) and has consequently passed a decree or order, Iho 
defendant or the opposite party, as the case may be, may apply to the Court by which 
the decree or order was passed for an order to set aside the decree or order, and. if hO 
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tiles a registered address and satisfies the Court that he was prevented by any sufficient 
cause from filing the address, the Court shall make an order setting aside the decree or 
order as against him upon such terms as to costs or otherwise as it thinks fit and shall 
appoint a date for proceeding with the suit or proceeding: 

Provided that where the decree or order is of such a nature that it cannot be set 
aside as against such defendant or opposite party only, it may be set aside as against 
all or any of the other defendants or the opposite parties. 

12. Applicability of rules 20 and 22 to 26 of Order VII. —Rules 20, 22, 23, 24, 25 
and 26 of Order VH shall apply, so far as they may be applicable, to registered addresses 
tiled under the last preceding rule. 

^^Counterclaim'’ 

13. Defendant may set up counter-claim against the claims of the plaintiff in addition 
to set-off .—A defendant in a suit, in addition to his right of pleading a set-off under Or 
Vlil rule 6 of the Code of Civil Procedure, 1908 may set up by way of counter-claim against 
the claims of the plaintiff any right or claim in respect of a cause of action accruing 
to the defendant either before or after the filing of the suit but before the defendant has 
delivered his defence and before the time limited for delivering his defence has expired, 
whethr such counter-claim sounds in damages or not, and such counter-claim shall have 
the same effect as a cross-suit so as to enable the court to pronounce a final judgment in 
the same suit, both; on the original and on the counterclaim, and the plaintiff (if so advised) 
shall be at liberty to file a written statement in answer to the counter-claim of the defendant 
within four weeks after service upon him or his pleader of a copy of the defendant’s 
counter-claim; and the Court or Judge may, on the application of the plaintiff before 
trial, if in the opinion of the Court or Judge such counterclaim cannot be disposed of in the 
pending suit or ought not to be allowed, refuse permission to the defendant to avail 
himself thereof, and require him to file a separate suit in respect thereof. 

14. Defendant setting up a counter-claim to specifically state so in the written state¬ 
ment. —Where any defendant seeks to rely upon any grounds as supporting a right of 
counter-claim, he shall in his written statement state specifically that he does so by way 
of counter-claim. 

15. Where the counter-claim involves in addition to the plaintiff other persons also, 

the defendant to add further title to the title of the written statement and deliver copies 
of his written statement to such persons as are already parties to the Where a 

defendant by a written statement sets up any counter-claim which raises questions between 
himself and the plaintiff along with any other persons, he shall add to the title of hia 
written statement a further title similar to the title in a plaint, setting forth the names 
of all the persons who, if such counter-claim were to be enforced by cross-suit, would 
be defendants to such cross-suit, and shall deliver copies of his written statement to such 
of them as are already parties to the suit within the period within which he is required to 
deliver it to the plaintiff. 

16. Service of summons when counter-claim is against persons who are not already 
parties to the suit .—^Where any such person as is mentioned in the last preceding rule, is 
not already a party to the suit, he shall be summoned to appear by being served with a 
copy ot the written statement and such service shall be regulated by the same rules as 
are contained in the Civil Procedure Code, 1908 with respect to the service of a writ of 
summons. 

17. Appearance of persons other than defendants to the suit, when served with counter¬ 
claim .—Any person not a defendant to the suit, who is served with a written statement 
and counter-claim as aforesaid must appear therein as if he had been served with a writ 

of summons to appear in a suit. 

18. Reply to counter-claim.—Any person named in a written statement as a party 
to a counter-claim thereby made, may deliver a reply within the time, within which he might 
deliver a written statement if it were a plaint. 

19. Objection to counter-claim being allowed to be set up in the suit. —Where a 
defendant sets up a counter-claim, if the plaintiff or any other person named in manner 
aforesaid as party to such counter-claim, contends that the claim thereby raised ought 
not to be disposed of by way of counter-claim but in an independent suit, he may, at 
any time before reply apply to the Court or a Judge for an order that such counter-claim 
may be excluded, and the Court or a Judge may, on the hearing of such application, make 
such order as shall be just. 

20. Counter-claim may be proceeded with, even if suit be stayed, discontinued or 
dismissed .—^If in any case in which the defendant sets up a counter-claim, the suit of the 
plaintiff is stayed, discontinued or dismissed, the counter-claim may nevertheless be 
proceeded with. 

21. On default of reply to counter-claim, the counter-claim may be set down for 
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judgment. —If the defendant to the counter-claim makes default in putting in a reply to 
the counter-claim, the defendant in the suit who is the plaintiff to the counter-claim may, 
in such cases, get the suit set down tor judgment on the counter-claim, and such judgment 
shall be given as the Court shall consider him to be entitled to. 

22. Judgment whun set-off or counter-claim is established.—yJhQic in any suit a 
set-off or counter-claim is established as a defence aganst the plaintiff s claim, the Court 
or a Judge may, if the balance is in favour of the defendant, give judgment for th© 
defendant for such balance, or may otherwise adjudge to the defendant such relief as he 
may be entitled upon the merits of the case. 

"Third Party Procedure" 

,23. Third party notice. —(/) Where in a suit a defendant claims as against any person 
not already a party to the suit (hereinafter called the third party) ■ 

(h) that he is entitled to contribution or indemnity, or 

(6) that he is entitled to any relief or remedy relating to or connected with the 
original subject-matter of the suit and substantially the same as some relief or remedy 
claimed by the plaintiff, or 

(c) that any question or issue relating to or connected with the said subject-matter 
is substantially the same as some question or issue arising between the plaintiff and the 
defendant and should properly be determined not only as between the plaintiff and the 
defendant but as between the plaintiff and the defendant and the third party or between 
any or either of them, 

he may by leave of the Court or a Judge, issue a notice (hereinafter called the third party 
notice) to that ettect, sealed with the seal of the Court, Such notice shall be filed with 
the Registrar or the clerk of the Court or such other officer appointed by the Court in 
this behalf, and a copy thereof served on such person according to the rules relating to 

the service of writs of summonses. 

Form and .service of the notice (2) the notice shall state the nature and grounds of tha 
claim or the nature and extent of any relief or remedy claimed or the nature of the 
question or issue sought to be determined, and shall, unless otherwise ordered by the Court 
or a Judge, be served on the third party within the time limited for filing the written 
statement of defence and therewith shall be served a copy of the plaint. 

Effect of service of notice {3) the third party shall, as from the time of the servi^ 
upon him of the notice, be a parly to the suit with the same rights in respect of his 
defence against any claim made against him and otherwise as if he had been duly sued 
in the ordinary way by the defendant. 

24. Appearance of third party and consequences of default in appearance. —^If a 
person not a party to the suit who is served as mentioned in rule 23 (hereinafter called 
the third party) desires to dispute the plaintiffs claim in the suit as against the defendant 
on whose behalf the notice has been given, or his own liability to the defendant, the third 
party must enter an appearance or file a ‘Vakalatnama* in the suit within eight days, if 
residing or carrying on business or personally working for gain within the local limits 
of the jurisdiction of the Court, or w'ithin fifteen days, if not residing or carrying on 
business or personally working for gain within such limits, from the service of the notice. 
In default of his so doing, he shall be deemed to admit the validity of the dccrco 
obtained against such defendant, whether obtained by consent or otherwise, and his own 
liability to contribute or indemnify, as the case may be, to the extent claimed in third 
party notice: 

Provided always that a person so served and failing to appear within the said period 
ot eight or titteen days, as the case may be may apply to the Court or a Judge for 
leave to appear, and such leave may be given upon such terms, if any, as the Court or 
Judge shall think fit. 

25. ^ Decree when third party makes default in appearance. —Where a third party makes 
default in entering an appearance or filing a ‘Vakalatnama* in the suit. 

(/) in case the suit is tried and results in favour of the plaintiff, the court or the 
Judge that tries the suit may, at or after the trial, pass such decree as the nature of the 
case may require, for the defendant giving the notice against the third party: 

Provided that execution thereof be not issued without leave of the court or a Judge 
until after satisfaction by such defendant of the decree against him, and 

(2) if the suit is finally decided in the plaintiffs favour, otherwise than by trial. 

the Court or a Judge may, on application pass such decree as the nature of the case may 

require, for the defendant giving the notice against the third party at any time after 

satisfaction by the defendant of the amount decreed in favour of the plaintiff again^ 
defendant. 

26. Appearance of the third party attd application for direction .— If a third party 


THIRD PARTY PROCEDURE 


( 413 ) 


Or 8 (Local Am) 


enters an appearance or files a ‘Vakalatnama’, the defendant giving notice may, after 
serving notice of the intended application upon the plaintiff, the third party and any other 
defendant, apply to the Court or a Judge for directions, and the Court or Judge may— 

(rt) where the liability of the third party to the defendant giving the notice is establish¬ 
ed on the hearing of the application, pass such decree as the nature of the case may 
require in favour of the defendant giving the notice against the third party, or 

(/)) if satisfied that there is a question or issue proper to be tried as between the 
plaintiff and the defendant and the third party or bet een any or either of them as to the 
liability of the defendant to the plaintiff or as to the liability of the third party to 
contribute or indemnity as claimed, in whole or in part, or as to any other relief or 
remedy claimed in the notice by the defendant or that a question or issue stated in the 
notice should be determined not only as between the plaintiff and the defendant but as 
between the plaintiff, the defendant and the third party or any or either of them, order 
such question or issue to be tried in such manner, before, at or after the trial of the suit, 
as the Court or Judge may direct, or 

(c) dismiss the application. 

27. Directions to be given. —^The Court or a Judge upon the hearing of the appli¬ 
cation mentioned in rule 26 may, if it shall appear desirable to do so, give the third 
party liberty to defend the suit, either alone or jointly with the original defendant upon 
such terms as may be just, or to appear at the trial and take such part therein as may be 
just, and generally may order such proceedings to be taken, pleadings or documents to be 
delivered, or amendments to be made, and give such directions as to the Court or Judge 
shall appear proper tor having the question and the rights and liabilities most conveniently 
determined and enforced, and as to the mode and extent in or to which the third party 
shall be bound or made liable by the decree in the suit. 

28. Costs. The Court or a Judge may decide all questions of costs as between a 

third party and the other parties to the suit, and may order any one or more to pay 

the costs of any other, or others, or give such direction as to costs as the justice of the 

case may require. 

29. Party served with a third party notice may apply for a third party notice against 

some other person. —(/) Where a person served with a third party notice by defendant 

maices, as against any person not already a party to the suit, such claim as is defined in 

rule 23, he may by leave of the Court or a Judge issue a third party notice to that effect, 
and the preceding rules as to third party procedure shall apply mutatis mutandis to every 
notice so issued and the expression ‘third party notice’ and ‘third party’ in these rules 
shall apply to and include other notices so issued and every person served with such notice 
respectively. 

(2) Where a person served with a notice under this rule by a third party in turn makes 
such a claim as is defined in rule 23 against another person not a party to the suit, the 
procedure prescribed by the preceding rules shall be followed as regards such further 
person and any other further person or persons so served and so on successively. 

30 Defendant claiming against co-defendant. —^Where a defendant claims against 
another defendant— 

((?) that he is entitled to contribution or indemnity or 

(/») that he is entitled to any relief or remedy relating to or connected with the original 
subject matter of the suit and substantially the same as some relief or remedy claimed by 
the plaintiff or 

(c) that any question or issue relating to or connected with the subject-matter is 
substantially the same as some question or issue arising between the plaintiff and the 
defendant making the claim and should properly be determined not only as between the 
plaintiff and the defendant making the claim but as between the plaintiff and the defendant 
and other defendant or between any or either of them, 

the defendant making the claim may without leave of the Court or a Judge issue and serve 
on such other defendant a notice making such claim or specifying such question or issue, 
and the same procedure shall be adopted for the determination of such questions between 
the defendants as would be followed in respect of such other defendant, as if such last- 
mentioned defendant were a third party: but nothing herein contained shall prejudice the 
rights of the plaintiff against any defendant in suit.” 

DELHI.—Same as in Punjab. 

GUJARAT.— Add the following new rules 11 and 12 \ — 

“II. Parties to file addressees. —^Every party, whether original, added or substituted, 
who appears in any suit or other proceeding shall on or before the date fixed in the 
summons or notice served on him as the date of hearing, file in Court a memorandum 
in writing stating his address for service, and if he fails to do so, he shall be liable to have 
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his defence, if any, struck out and to be placed in the same position as if he had not 
defended. In this respect the Court may act suo motu or on the application of any party 
tor an order to such ettect, and the Court may make such order as it thinks fit. The 
address so given shall hold good throughout the interlocutory proceedings and appeals 
and also tor a further period of two years from the date of final decision and for all 
purposes including those of execution: 

Provided that this rule shall not apply to a defendant who has not filed a written 
statement but who is examined by the Court under section 7 of the Dekkhan Agriculturists 
Relief Act, 1879, or otherwise, or in any case where the Court permits the address for 
service to be given by a party on a date later than that specified in this rule. 

12. Applicability of Rules 20, 22, 24 and 25 or Order VII to addresses for service .— 
Rules 20, 22, 24 and 25 of Order VII shall apply^ so far as may be, to addresses for service 
filed under the last preceding rule.” (1-11-1966). 

MADHYA PRADESH (Notn No 3409; 29-6-43 ).—Add the following rules II 
to 13 : — 

“11. Registered address .—Every defendant in a suit or opposite party in any proceed¬ 
ings, shall, on the first day of his appearance in Court, file a memorandum giving an address 
for service on him of any subsequent process. The address shall be within the local limits 
of the Civil District in which the suit or petition is filed or, if an address within the local 
limits ot such Civil District cannot conveniently be given, wthin the local limits of the 
Civil District in which the party ordinarily resides. 

This address shall be called the “registered address” and it shall hold good throughout' 
interlocutory proceedings and appeals and also for a further period of two years from the 
date of final decision and for all purposes including those of execution. 


12. Consequences of non-filing of registered address. — (I) If the defendant or the 
opposite party fails to file a registered address as required by rule 11 he shall be liable, 
at the discretion of the Court, to have the defence struck out and to be placed in the same 
position as if he had made no defence. 

An order under the rule may be passed by the Court suo motu or on the application 
of any party. 

(2) Where the Court has struck out the defence under sub-rule (I) and has adjourned 
the hearing of the suit or the proceeding, and where the defendant or the opposite party 
at or before such hearing, appears and assigns [sufficient cause] for his failure to file the 
registered address he may upon such terms as the Court directs as to cost or otherwise be 
heard in answer to the suit or the proceeding as if the defence had not been struck out. 

(i) Where the Court has struck out the defence under sub-rule (/) and has conse¬ 
quently passed a decree or order, the defendant or the opposite party, as the case may be. 
may apply to the Court by which the decree or order was passed for an order to set aside 
the decree or order; and if he files a registered address and satisfies the Court that he was 
prevented by any sufficient cause from filing the address, the Court shall make an order 
setting aside the decree or order as against him upon such terms as to costs or otherwise as 
it thinks fit, and shall appoint a day for proceeding with the suit or proceeding : 

Provided that where the decree is of such a nature that it cannot be set aside as against 
such defendant or opposite party only it mav be set aside as against all or any of the 
defendants or opposite parties. 

13. Rules 20. 22 and 23 of Order VIl shall apply, so far as may be. to addresses for 
service filed under rule 11.” 


ORISSA (Notn No. 24-X-7-52 of 30-3-54).—Omit rules 11 and 12 (Patna Amend¬ 
ment). 

PATNA .—Add the following neu’ rules II and 12 : — 

“II. Every party, whether original, added or substituted, who appears in any suit or 
other proceedings shall at the time of entering appearance to the summons, notice or other 
process served on him, file in Court a statement stating his address for service and if he 
fails to do so he shall be liable to have his defence, if any, struck out and to be placed 
in the same position as if he had not defended. In this respect the Court may act siio mofu 
or on the application of any party for an order to such effect and the Court may make 
such order as it. thinks just. 

12. Rules 20 and 22 or Order VII shall apply, so far as may be, to addresses for 
service filed under the preceding rule. 

(Notn No 567-G, of 24-11-1927 ).—Add the following as new rules 21 Qfid 

11. Every party, whether original, added or substituted, who appears in any suit or 
other proceeding shall, on or before the dale fixed in the summons, notice or other process 
seived on him as the date of hearing, file in Court a proceeding stating his address for 
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service, and, if he fails to do so, he shall be liable to have his defence, if any, struck out 
and to be placed in tha same position as if he had not defended. In this respect the Court 
may act suo motu or on the application of any party for an order to such effect, and the 
Court may make such order as it thinks just. 

12. Rules 20, 22, 23, 24 and 25 of Order VII shall apply, so far as may be, to 
addresses for service filed under the preceding rule.” 

RAJASTHAN (Notn No 29/SRO of 8-7-1954).— Add the following new rides II and 
n • — 

“II (/) Same as Punjab rll with the following modifications : 

(0 For “summons, notice or other process” read “summons or notice”; 

(u) After the words “file in Court” for “a proceeding” substitute “a memo¬ 
randum”. 

(2) Same as sub-rule (2) of rule 12 of Madhya Pradesh, only substituting “good 
cause” for “sufficient cause”. 

(S) ‘Same as sub-rule (i) of rule 12 of Madhya Pradesh, only inserting after 
“decree” the words “or order”. 

12. Rules 19 (2) 20, 22, 23, 24 and 25 of Order VH shall apply, so far as may be 
to addresses for service filed under the preceding rule. 

WEST PAKISTAN.—Same as in Punjab. 

ANDHRA PRADESH.— Add Order VllIA, as in Madras. 

KERLA (Notn No Bl-3312/58 of 7-4-1959).— Add Order VIIIA, same as in Madras* 

MADRAS. (Notn P Dis No 185/15; 8-8-1951).— Insert the following as Order VIll-A: — 

“ORDER VIII-A. 

Third Party Procedure. 

1. Third party notice, —Where a defendant claims to be entitled to contribution from 
or indemnity against any person not already a party to the suit (hereinafter called a third 
party), he may, by leave of the Court, issue a notice (hereinafter called a third party notice) 
to that effect, sealed with the seal of the Court. The notice shall state the nature and 
grounds of the claim. Such notice shall be filed into Court with a copy of the plaint and 
shall be served on the third party according to the rules relating to the service of summons. 

2. Effect of notice. —^The third party shall, as from the time of the service upon him 

of the notice, be deemed to be a party to the action with the same rights in respect of his 

defence against any claim made against him and otherwise as if he had been duly sued 
in the ordinary way by the defendant. 

3. Default by third party. —If the third party desires to dispute the plaintiff’s claim 

in the suit as against the defendant on whose behalf the notice has been given, or his own 

liability to the defendant, the third party may enter appearance in the suit on or before 
the date fixed for his appearance in the notice. If he does not enter appearance he shall be 
deemed to admit the validity of th decree that may be obtained against such defendant, 
whether by consent or otherwise, and his own liability to contribute or indemnify, as the 
case may be, to the extent claimed in the third party notice: 

Provided always that a person so served and failing to appear may apply to the 
Court tor leave to appear, and such leave may be given upon such terms, if any, as the 
Court shall think fit, 

4. Procedure on default: — ^Where the third party does not enter appearance in the suit 
and the suit is decreed by consent or otherwise in favour of the plaintiff, the Court may 
pass such decree as the nature of the case may require, against the third party and in 
favour of the defendant on whose behalf notice was issued: 

Provided that execution thereof shall not be issued without leave of the Court until 
after satisfaction by such defendant of the decree against him. 

5. Third party directions. —If the third party enters aopearance, the defendant on 
whose behalf notice was issued may apply to the Court for directions; and the Court may, 
if satisfied that there is a question to be tried as to the liability of the third party to make 
the contribution or pay the indemnity claimed, in whole or in part, order the question 
of such liability, as between the third party and the defendant giving the notice, to be tried 
in such manner at or after the trial of the suit, as the Court may direct; and, if not so 
satisfied, may pass such decree or order as the nature of the case may require. 

in rule 5, give the third party liberty to defend the suit upon such terms as may be just, 

6. Leave to defend. —^The Court may upon the hearing of the application mentioned 
in rule 5, give the third party liberty to defend the suit upon such terms as may be just, 
or to appear at the trial and take such part therein as may be just, and generally may order 
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such proceedings to be taken, documents to be delivered or amendnaents to be made, and 
give such directions as appear proper tor the most convenient determination of the Question 
or questions in issue, and as to mode and extent in or to which the third party shall be 

bound or made liable by the decree in the suit. 

7. Costs. The Court may decide all questions of costs, as between the third party and 

the other parties to the suit, and may order any one or more to pay the costs of any other, 
or others, or give such direction as to costs as the justice of the case may require. 

8. Qitestiotts between co~dcfeudatits .—Where a defendant claims to be entitled to 
contribution from or indemnity against any other defendant to the suit, a notice may be 
issued and the same procedure shall be adopted for the determination of such questions 
between the defendants as would be issued and taken, if such last-mentioned defendant 
were third party; but nothing herein contained shall prejudice the rights of the plaintiff 
against any defendant in the suit. 

9. Further parties .—Where any person served with a third party notice by a defendant 
under these rules claims to be entitled to contribution from or indemnity against any 
person not already a party to the suit, he may, by leave of the Court, issue a third party 
notice to that effect, and the preceding rules as to the third party procedure shall apply 
mutatis mutandis to every notice so issued and the expressions “third party notice" and 
“third party" in these rules shall apply to include every notice so issued and every person 
served with such notice respectively.” 


AP, Ker & Mad Am. (Or 8A rl). Policy of the rule is that defendants need 

not be driven to fresh suit to put indemnity into operation. Applicability of rule is not 
limited to claim of indemnity arising out of same transaction or simultaneous transaction 
[Parasmal v Rajalakshmi, AI970 M 47]. In order to attract rl defendant must show 
that he is entitled to indemnity against a third party [Gopal Manures <fec v Manepalli, 
A1967 AP 145]. Generally speaking there will be no privity of contract between the 
plaintiff and the third party in a claim falling under Or 8-A which the defendant sets up 
against third party {Subbuhl v Perianna, A1957 M 679]. The contention that once the 
defendant obtains leave to issue notice to a third parly the court has no option but to add 
the third party, is not correct. Otherwise, the provisions of Or 1 r 10(2) would be rendered 
nugatoi'y {Vcnkatochahpathi v Surya. A1957 AP 9391. In order to bring a third party 
on record under Or 8-A r 1 it is not necessary that there should be privity of contract 
between the plaintiff and the third party, but the defendant seeking to do so should 
establish that the claim between them was capable of adjudication by the court and was 
within its jurisdiction [Roy A Chatterjee Ld v Steam A1961 M 367]. Court 

should not dismiss an application for impleading third party on the ground of jurisdiction 
[Kerala Transport Co v Colonial &c. A1971 K 230; Roy & Chatterjee Ld y Scindia Steant 
&c, sup dissented from]. Third party notice not to be issued before considering question 
of maintainability of suit \Potti Vein v Abdul Rahiman, A1962 K 326]. In a suit by 
endorsee of a promissory note against the maker without impleading the original payee 
or endorser, the defendant-maker has no right to resort to the third party procedure and 
get the endorser impleaded in the suit [Pattahhiraman v Ganapathy» A1962 M 202]. If 
a maker of a promissory note establishes even an equitable right of indemnity aj^inst 
payer of consideration money, he can be impleaded as a defendant in a suit by^ assignee 
against the maker [v Ramaswami. A1971 M 328]. Third party notice when 
expedient in suits on pronotes and negotiable instruments [Uthaman V A1956 

M 155]. In a suit by assignee of the mortgagee original mortgagee is to be impleaded 
as defendant on the allegation of defendant mortgagor of discharge of debt before 
assignment [Rudrappa v Narasimha. A1965 M 495]. 

(OrS-A r2). R 2 enables the third party to raise all grounds to the action as oould 
be available to him as against the party defendant who seeks to bring him on record 
[Ray Chatterjee Ltd v Scindia Steam sup]. Or 8-A r 2 enables the third pai^ 
to raise all grounds in defence including jurisdiction [Roy A Chatterjee Ltd V Scindifl 
Steam sup]. 

(Or 8-A r 3). R 3 docs not limit scope of rl so as to make it applicable only to 
cases where suit claim is admitted [Parasmal v Rajalakshmi, .vii/>]. 

(Or 8-A r 8). Third-party procedure can also be availed of against a person already 
on record. The considerations governing the application of the third-party procedure are 
substantially similar to the discretion of implcadinc parties under Or 1 r 10 
V Ahf^ammai. A1953 M 927: 1953. 1 MU 806].' 


ORDER DC 


Appearance of Parties and Conseqilence of Non-appearance. 
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1. Parties to appear on day fixed in summons for defendant to appear and 
answer .—On the day fixed in the summons for the defendant to appear and 
answer, the parties shall be in attendance at the Court-house in person or by 
their respective pleaders, and the suit shall then be heard unles s the hearing is 
adjourned to a future day fixed by the Court, ^ ' 


Notes. It relates to the appearance at the f irst heari ng of the suit [Zainulabdin v 
Ahmad, 2 A 61 PC]. Date of appearance in the summons is the date for hearing, but 
it may be adjourned [Palat v Baijnath, A1952 P 338]. 

Or 9 has no application in the original side of the High Court [Admnr Genl v 
Furnendu, A1970 C 231—Difference with original side rules pointed out]. 


2. Dismissal of suit where summons not served in consequence of plaintiff's 
failure to p ay cos ts .—Where on the day so fixed it is found that the summons 
has not been served upon the defendant in consequence of the failure of the 
plaintiff to pay the court-fee or postal charges [or] (if any) chargeable for such 
service, [a] the Court may make an order that the suit be dismissed: 

Provided that no such order shall be made although the summons has not 
been served upon the defendant, if on the day fixed for him to appear and answer 
he attends in person or by agent when he is allowed to appear by agent. ^ 

[Rule amended in All & Or], 


High Court Amendments. 

ALLAHABAD (Notn No 4084/35 (a)—3(7); 24-7-1926).— In para 1 after the words 
“for such service’* insert: “or that the plaintiff has failed to comply with the rules for 
filing the copy of the plaint for service on the defendant”. 

ORISSA ^otn No 24-X-7-52 of 30-3-1954).— For the words “court-fee or postal 
charges” substitute “court-fee, postal or other charges”. 


Scope and Application. The words “or postal charges (if any)” are new. See Or 48 
rl. Failure to deposit sufficient process-fee for service on all defendants before the date 
fixed for hearing justifies dismissal \Bhuneswari v Sama, A1941 P 402]. Plaintiff must 
be required to pay process-fees before fixing a date of appearance of defendant [Radhanath 
V Bihar State, Board, A1968 P 110; Sripati v Jndrajit, A1939 P 106 overrruled]. In Cal, 
Assam and Bangladesh under amended r 9 of Or 7 process-fees are to be paid along with 
the plaint and non-compliance has been made a ground for rejection of plaint under 

Or7 rll. 

Court has no jurisdiction to dismiss suit against all defendants for failure to take 
steps for service on some defendants [Ramanand v Chandrama, AI921 P 422; Krishnarao 
v Wamanrao, AI950 N 188]. 

Dismissal under this rule not being a decree [s2(2)], no appeal lies [Lucky v 

Buddrunnissa, 9 C 627; Lachmi v Darbari, 38 A 357] and plaintiff’s remedy is under Or 9 

r4 or a fresh suit. Revision lies [Ralla v Raj, A1922 L 63; see however Thakur V 

Sitaram, 8 OWN 1179]. 

v/3. Where neither party appears, suit to be dismissed .—Where neither party 
appears when the suit is called on for hearing, the Court may make an order 
that the suit be dismissed. 

Scope and Application. The crucial time for appearance is when the suit is called 
on for hearing and not at any time on the date fixed [Sachitanand v Budhiariwati, A1958 
P 86J. If neither party appears dismissal is not compulsory; the court may for sufficient 
reason adjourn the suit. When the plaintiff and one defendant were absent but another 
defendant appeared, the dismissal order as against the absentee defendant was under this 
rule; but as between plaintiff and the other defendant it was under Or 9 r 8 [Damu v 
Vakrya, 44 B 767; Makundi v Parbhu, A1926 A 169]. Where the parties were not served 
as such it cannot be said that plaintiff had notice of the hearing [Ram Reddy v Yanka, 
A1956 Hyd 139]. When plaintiff’s petition for time was rejected and the defendant was 
also absent, the dismissal is within r 3 and not r 8. What r 3 or r 8 requires is appearance 
of the party when suit is called, not appearance in the suit itself [Abinash v Surjya, 1948. 1 

S—CPC 27 
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Cal 141] or even physical presence of a party in the court room. It is for the party 
concerned to file hazira to show his readiness or respond to the call, or to inform the 
court that he is present [Suraj V Rambaran, A1956 P 127]. “Hearing'* cannot be read as 
meaning hearing of evidence in the case [Ram v Achaiya, 22 PLT 950— contra; Barkat 
Bibi V Fateh, A1949 L 63]. Meaning of “hearing” in rr 3 and 8 [Mg Ahmin v Mg Saung, 
A1938 R 360]. As to the procedure where neither party appears on an adjoiinved hearing, 
see Or 17 r 2. 

When both parties are absent and an order is made against one of them, the court 
'an set it aside without hearing the other party [Laljit v Pyarelal, A1956 A 714]. 

This Order is not applicable once a preliminary decree is passed, for once such a 
decree has been passed, a suit cannot be dismissed for default in appearance [Yagammal 
V Aridayee, 53 M 395; Lakshmi v Balmitkimd, 29 CWN 391 PC; Chandra v Amir, 
A1927 A 439]. 

Appeal. Dismissal not being a decree, no appeal lies and the remedy is by application 
under Or9 r4 or a fresh suit. There is also no review [Koilash v Nabadwip, 2 CWN 318], 

^ 4. Plaintiff may bring fresh suit or Court may restore suit to file ,—^Where 
a suit is dismissed under rule 2 or rule 3. the plaintiff may (subject to the law of 
limitation) bring a fr esh su it: or he may apply fof an order to set the dismissal 
aside , and if he satisfies the Court that there was sufficient cause for ffis not 
paying the court-fee and postal charges (if any) required within the time fixed 
before the issue of the summons, or for his non-appearance, as the case may be, 
the Court shall make an order setting aside the dismissal and shall appoint a 
day for proceeding with the suit. [d,g.hp.mp.pu,bd] ^ 

[Sub-rule (2) added in Delhi, Gujarat, HP, MP, Punjab and Bangladesh]. 


High Court Amendments. 

DELHI—Same as in Punjab. 

GUJARAT—Number r4 as r4(/) and add as s-r(2): — 

(2) The provisions of section 5 of the Indian Limitation Act, 1908 shall apply to 
applications under this rule.” 

HIMACHAL PRADESH.—Same as in Punjab. 

MADHYA PRADESH.—Same as in Gujarat (2-9-1955). 

PUNJAB (Notn No 75-Genl/XI-Y-9; 14-2-1956). Same as in Gujarat. 

BANGLADESH.—(Notn No 2455 G; 9-4-1956).—Renumber r4 as r 1(/); and add as 

.s-r (2). ^ ■ 

“(2) The provisions of section 5 of the Indian Limitation Act shall apply to applications 
under rule 4(7) of the Order.” 


Scope and Application. The remedies available under the rule are concurrent. If 
plaintiff chooses one remedy he is not debarred from availing himself of the other [Z>aya 
V Raj. 20 OC 66; Bhudeo v Baikuntha. 63 1C 239]. Court which can set the dismissal 
aside is the court which passed the order [Lachman v Devi, 56 1C 884]. Fresh suit can be 
brought even after dismissal of application under this rule [Gobind v Har, 26 ALJ 776]. 
franstercc pendente life from plaintiff is also entitled to bring fresh suit [Ram Pd V 
Chhajju. AI964 A 300]. Or9 r4 applies to a creditor’s application under Insolvency Act 
for annulment of fraudulent transfer dismissed for default [Abdul Aziz v Habib, A1919 
C 108; Amthtdbi v Sitoram. A195I N 268]. 

Ancillary orders passed in a suit get revived with restoration of the suit where the 
dismissal order for default was passed without specifically vacating ancillary ordeis 
[Shivaraya v Sharmappa. AI968 Mys 283; Saranath v Muthiah, A1934 M 49; BnnWm V 
Chandi. A1956 P 271]. 

When a court restores a suit on being satisfied that there was sufficient cause for 

default or non-appearance, it has no jurisdiction to impose any terms as to costs. The 

provisions of Or 9 r9 are different [Krishna v Ganesh, 26 B 201; Bagsar v RamjaKUh 
A1957 P 32]. 

Upon dismissal ot a suit by a she bait in the name of idol, another shebait who is 
shebait at the time can file an application [Jahar v Jvotl 42 CWN 806], “Sufficient cause" 
(see notes under Or9 rl3 post). 

If an application under r 4 is dismissed for default, another application lies if within 
time [Bepin v Abdul. 21 CWN 30]. Limitation is 30 days from dale of dismissal (Alt 
(22 I Act). Court may in a proper case grant relief under s 151 [5araf V Biwjwnr, M 
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C 405; Hourendra V Jatindra, 32 CWN 811; Bharat v Jasim, 21 CWN 769; Chandrika V 
Parsidh, A1960 P 504]. 

Notice to Defendant of Hearing. No notice is necessary in an application under 
this rule. But if the dismissal order is set aside, defendant is entitled to notice of date 
of hearing of the suit [Moolchand v Ganga, 55 A 684; Ramji v Kesho, A1923 O 55; 
Ram V Sahadeo, A1945 N 185; Babu v Dewan, A1952 A 749; Laijit v Pyarelal. A1956 
A 714]. The view in Babu v Dewan, A1952 A 749 that notice to defendant of date of 
hearing is not also necessary after restoration seems to be opposed to first principle. 
The defendant cannot be debarred from contesting plaintiff’s application for restoration 
when he wants to contest even without notice [Prahlad v Sk Abdul, A1966 Or 232]. 

Appeal. there is no appeal from an order setting aside a dismissal [Alwar v 
Seshammal, 10 M 270; Wahidunnissa v Kiindan, 35 A 427; Pitambar v Baidyanath, 27 
CLJ 117], nor from an order refusing to set aside [Shadi v Karamdin, 250 PWR 1911; 
Pitambar v Baidyanath, A1918 C 164: 27 CLJ 117; Nanalal M V Co \ Gordhandas, 
A1965 C 547]. 

Dismissal of suit where plaintiff, after summons returned unserved, fails 
for three months to apply for fresh summons. —(7) Where, after a summons has 
been issued to the defendant, or to one of several defendants, and returned 
u n^ervg d. the plaintiff fails, for a period of thjye. pionths [b,g,k] from the date 
of the return made to the Court by the officer ordinarily certifying to the Court 
returns made by the serving officers, t o apply for the issue of a fr esh summ ons 
the Court shall make an order that the suit be dismissed as against sucITaefendant, 
unless the plaintiff [bJ has within the said period satisfied the Court that— 

(a) he has failed after using his best endeavours to discover the residence 

of the defendant who has not been served, or 

(7)) such defendant is avoiding service of process, or 
(c) there is any other sufficient cause for extending the time, 
in which case the Court may extend the time for making such application for 
such period as it thinks fit. 

(2) In suchcaae the plaintiff may (subject to the law of limitation) bnng a 
fresh suit. ^ 

[Sub-rule (/) amended in Bom, Gujarat & Kerala; rule substituted in Orissa]. 


High Court Amendments. 

BOMBAY.—In sub-rule (7)—(i) for “three months” substitute “two months” and 
(ii) for the words “has within the said period satisfied” substitute ‘’satisfies'*. 


GUJARAT.—Same as in Bombay (0 


KERALA (Notn No BI-3312/58 of 7-4-1959).—(i) For the existing marginal note 
substitute “Dismissal of suit wher,e plaintiff fails to apply for steps.** 

{ii) in sub-rule (7) for the words “three months from the date of the return. 

returns made by the serving officers” substitute the words one month from the next 
hearing of the suit or from the notice regarding the non-service of summons given by the 
Court to the plaintiff or counsel”. 

ORISSA.—For rule 5 substitute the following:— , , 

“5 Dismissal of suit where plaintiff, after summons returned unserved, fails to file 
necessary requisites for fresh summons.—(!) Where after summons has been issued to the 
defendant, or to one of several defendants and returned unserved, the plaintiff fails to hie 
necessary requisites for the issue of a fresh summons, within the period fixed by the Court, 
it shall make an order that the suit be dismissed as against such defendant, and 

(2) in such a case, the plaintiff may (subject to the law of limitation) bnng a fresh 

suit. (3-5-1968). _ 


Scope and Application. Sub-rule (7) was substituted for the original sub-rule by 
C P Code (Am) Act 24 of 1920 which reduced the period of “one year to three months . 
The rule is not applicable where by reason of amendment of plaint suit is changed and 

fresh summons is to be issued [Ram v R, A1934 P 18]. iqs^ 9 

Dismissal before the expiry of three months is illegal [Subbiah v Ptchai, 1953, 2 

MU 5 m Time h t^ be calculated from the date on which the last summons was 

returned unserved [Wir v Rahman. 2 LU 774]. The rule provides a rule of limitation. 

W^ default occurs and three months expire, the court has no ^scretion to extend tmc 

and the suit must be dismissed. If within three months the plaintiff applies for fresh 
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summons and within the same period satisfies the court on the three points specified in 
the rule, the court may extend time [Shaw & Co v Shamaldas & Co, A1954 C 369: 58 
CWN 327; Laxmi Trading Co v Shriram, 61 CWN 212]. Actual attempt at service need 
not be made. If a summons never left the office of the court at all and was returned 
to the issuing authority, it would be a case of summons being returned unserved [Marjnaba 
V Surjendu. 1956, I Cal 197]. Where due diligence is shown, court has no jurisdiction 
to reject application for fresh summons [Rameshwar v Soni, 13 CWN 75 note]. Allowing 
three days’ time to take steps for substituted service and expunging defendant’s name on 
failure to do so, is illegal [Babulal v Hakim, A1948 P 238]. If summons was not 
according to law, court cannot dismiss suit under r5 and revision lies [Kurarya v Data, 
A1949 Pu 49]. A suit dismissed under r5 cannot be restored under sl51 [Paritosh v 
Devki. 1962 AU 268]. 

The rule does not apply to appeals [Babanna v Parava, 50 B 815— contra: Gopi v 
Mamburi, 25 MLJ 451J. In the matter of consequences of default, Or 41 provides a 
complete Code [Ratan v Zahoor, 1942 ALW 56]. 

High Court. Applies in the exercise of original jurisdiction [Shaw dc Co v Shamaldas 
& Co, AI954 C 369; Marjnaba v Surjendu, 1956, 1 Cal 197]. The ‘court’ means the Judge 
and not the Master [Laxmi Trading Co v Shriram. 61 CWN 212— contra; Time may 
be extended by Master, Marjnaba v Surjendu. sup]. 

Appeal. (See Laxmi Trading Co v Shriram, 61 CWN 212). 

6. Procedure when only plaintiff appears. —(/) Where the plaintiff appears 
and the defendant does not appear when the suit is called on for hearing, then— 

When summons duly served. —(^z) if it is proved that the summons was duly 
served, the Court may proceed ex parte: [raj] 

When summons not duly served. — {b) if it is not proved that the summons 
was duly served, the Court shall direct a second summons to be issued and served 
on the defendant; ^ 

When summons served, but not in due time. —(c) if it is proved that the 
summons was served on the defendant, but not in sufficient time to enable him 
to appear and answer on the day fixed in the summons, the Court shall postpone 
the hearing of the suit to a future day to be fixed by the Court, and shall direct 
notice of such day to be given to the defendant, [or.p] 

(2) Where it is owing to the plaintiffs default that the summons was not 
duly served or was not served in sufficient time, the Court shall order the plaintiff 
to pay the costs occasioned by the postponement, 

[Cl (c) amended in Pat & Orissa; Cl (a) amended in Raj], 


High Court Amendments. 

ORrSSA.—Same as in Patna. 

PATNA (Notn No 7-R 6-5-1946 ).—Delete the words “and shall direct notice of such 
day to be given to the defendant,” at the end of r6(/)(c) and substitute a full stop for the 
comma after the word “Court”. 

RAJASTHAN.—(Notn No 13/SRO of 1-6-1956). In Cl \{a) for the words ‘*thc 
Court may proceed ex parte” substitute “the Court may make an order that the suit be 
heard ex part,?”. 


Scope and Application. “Called on for hearing” means “on the first day of hearing” 
so as to di.stinguish it from Or 17 r2 [Arunochallom v Sivalingam, A1927 M 799]. As to 
the ettect of an order under (a) to “proceed ex parte”, see next rule. R 6{l){a) is confined 
to the first hearing and does not *per se' apply to subsequent hearings; the first hearing 
is either for the settlement of issues or for final hearing. If for settlement of issues, then 
the court cannot pass an ex parte decree because of the proviso to Or 15 r3(/) [Sangram V 
Elec Tribunal \955, 2 SCR 1: A1955 SC 425 {Zainalabdin v Ahmed, 5 lA 233, 236: 2 A 
67 rel on)]. Hearing in r6 has been used in its technical sense to mean a hearing at 
which the Judge either takes evidence or hears arguments or considers questions relating to 
the determination of the suit which would enable him finally to come to an adjudication 
upon it. A day on which the commissioner submits his report cannot be regarded as 
date of hearing [Sohan v Hansraj, A1960 Pu 34]. Ex parte decree cannot be passed 
before the returnable date in the summons [Dhiraj v Flormusji, 32 B 534] Term “does 

appear” in Or 17 r2 [Matilal v Md Shafi, 

A1956 N 179]. If sufficient time has not been allowed to appear and answer, the 
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should be adjourned even if defendant appears [Awlad v Abdool, 18 WR 141]. Granting 
a few days’ time to bring defendant’s witnesses and at the same time proceeding with the 
suit and decreeing ex parte is unwarranted [Rajabala v Jaichand, A1930 C 251]. 

“Proceed ex parte"’ means “proceed to take and determine on evidence”. Plaintiff 
must prove his case to the court’s satisfaction. Proof can be dispensed with only in 
undefended cases on bills of exchange &c under Or 37 r 2 [Ross & Co v Scrivtsn, 20 
CWN 1192]. Court is bound to see that plaintiff’s case is prima jade proved. Mere 
absence of defendant raises no presumption [Amrit v Roy, 15 WR 503; Manmatha v 
Jasoda, 28 CWN 300; Satyendra v Narendra, 39 CLJ 279; State v Lakshmi, A1956 C 87; 
Vasitmal v Karam, A1941 S 41]. If defendant is absent, court’s responsibility is increased. 
In such case it is the duty of plaintiff’s pleader to bring to the notice of the court adverse 
as well as favourable authorities [Satyendra v Nai\sndra, sup}. When after an ex parte 
decree is set aside, defendant again fails to appear, plaintiff may choose to depend on 
the evidence given at the former trial in the fresh trial [Doraiswami v Palaniandi, A1956 
M 6331. 

Both under Or 9 r6 and Or 17 r2 the procedure is the same where the defendant 
fails to appear at the first hearing [Damodar v Rajkumar, 1 P 188]. When the court 
decides to proceed ex parte, defendant is not debarred from subsequently appearing in the 
case [Devidas v Sunder, A1944 N 77]. Setting aside ex parte decree (Or 9 rl3); From 
of Notice (No 12 App B Sch I). 

Sub-cl (c).— That sufficient time should be given for the appearance of the defendant 
is mandatory [Joseph V Kunjan, 1961 KLT 876; Ahmed v Abdul, A1953 T-C 126]. If 
sufficient time has elapsed after service of summons on defendant, the court shall postpone 
the date of hearing and direct notice of adjourned date to be given to defendant [Varki 
V Forward Bank, A1954 T-C 513 FB]. 

—--7. Procedure where defendant appears on day of adjourned hearing and 
assigns good cause for previous non-appearance .—Where the Court has adjourned 
the hearing of the suit ex parte, and the defendant, at or before such hearing, 
appears and assigns good cause for his previous non-appearance, he may, upon 
such terms as the Court directs as to costs or otherwise, be heard in answer to 
the suit as if he had appeared on the day fixed for his appearance. 

[Rule substituted in Rajasthan]. 


High Court Amendment. 

RAJASTHAN.—(Notn No 13/SRO of 1-6-56).—For rule 7 substitute the following 
new rule: — 

“7. Where the Court has adjourned the hearing of the suit after making an order 
that it be heard ex parte and the defendant at or before such hearing appears and assigns 
good cause for his previous non-appearance, the Court may upon such terms as it directs 
as to costs or otherwise, set aside the order for the hearing of the suit ex parts and hear 
the defendant in answer to the suit as if he had appeared on the day fixed for his 
appearance.” 


Scope and Application. This rule covers the case of a defendant who did not appear 
at all on the first hearing date and suit was adjourned after declaring him ex parte, as 
also a defendant who absented after filing written statement. In both cases the ex parte 
order only covered the period during which the defendant was actually absent and it 
did not act as a bar to his resuming appearance in the suit at the stage in which it 
then was if he appeared subsequently and wanted to put forward his evidence [Venkata- 
subbiah V Lakshmi, A1925 M 1274; Pattanna v Nelli, 51 M 597; Satyendra v Narendra, 
A1924 C 806; Mehra} v Hansraj, A1931 L 616; Devidas v Sunderlal, A1944 N 11\ Pcriimal 
V Kondamma A1939 M 385; Harba v Chandrabhaga, A1931 N 122]. The rule is applic¬ 
able if the defendant wants the court to retrace its steps and to be allowed to file written 
statement But if the defendant wants to proceed from the stage already reached, he will 
have an absolute right without obtaining the court’s permission to take part in the Pjoc^^ 
ing [Deonand v Achaiber, AI954 A 361; Sankaranarayana v Sankara Iyer, A\954 T-C 
226: Kumara v Thomas, A1961 Ker 287]. The Supreme Court has also fallen in with 
the view in the above cited cases. R 7 cannot be read to mean that defendant cannot be 
allowed to appear at all if he does not show good cause All it means is that he cannot 
be relegated to the position he would have occupied if he had appeared. He cannot be 
stopped from participating in the proceeding simply because he did not appear in the 
first or some other hearing. He wiU have to show good cause for his previous absence 
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and get the ex parte order set aside, only if he desires to be relegated back to the position 
in which he would have been put if he had appeared at the previous hearings, so that the 
proceedings m his absence could be reopened [Sangram v Elec Tribunal, A1955 SC 425: 
1955 2 SCR 1 (overruling Titlsfii v Srikrishna, A1949 O 59 FB and other cases and 
approving the observations of Wallace, J, in Venkatasitbbiah v Lakshmi, sup; see Binda 

V United Bank, A1961 P 152]. On restoration of suit after setting aside ex parte decree 
without setting aside previous ex parte orders defendant would be debarred from filing his 
written statement but he could cross-examine plaintiff’s witnesses and could give evidence 
on his own behalf [Surendra v Annapurna, A1969 Or 261 {Arjun v Mohindra. A1964 SC 
993 : 1964 5 SCR 946 rel on)]. An order under r7 does not put an end to the litigation 
nor does it involve the determination of an issue in controversy. The order does not 
operate as res judicata in subsequent application under Or 9, rl3 [Arjun v Mohindra, 
sup]. Defendant who enters appearance subsequently is bound by the evidence of plaintiff’s 
witnesses examined earlier, unless he applies under r7 and gets an order for cross- 
examining the witnesses already examined during his absence [Kumara v Thomasr A1961 
Ker 287; Petumal v Kondamma, A1939 M 385]. 

Rule 7 invests the court with the widest possible discretion to accept a written state¬ 
ment even though a defendant who was declared ex parte for previous absence assigns 
good cause [Binda v United Bank, A1961 P 152]. Rr 4, 9 and 13 speak of “sufficient 
cause’’. There may be a “good cause’’ for non-appearance though not sufficient cause 
[Kashi V Ram, sup]. There is no material difference between “good cause” in this rule 
and “sufficient cause” in Or 9, rl3; if any, the requirement of “good cause” is complied 
with on a lesser degree of proof than “sufficient cause” [Arjun v Mohindra, sup]. When 
defendant appears on date fixed for isx parte hearing, the court is not bound to accept 
written statement in the absence of explanation [Bidresh v Basant, 1950 AU 124], The 
defendant on his appearance at the adjourned date may on terms be placed in the same 
position retrospectively as if he had appeared at the proper time [Kalla v Shivji, A1926 
S 181]. Under the rule there can be no order striking off the defence in default of fulfil¬ 
ment of the terms subject to which the ex parte order is set aside [Tulshi v Srikrishna, 

sup]. 

A defendant who was declared ex parte for non-appearance on the day of hearing and 
whose application under this rule to be heard is rejected and suit is decreed ex pane 
may apply under Or 9, r 13 {Sankaralin^a v Ratnasabhapoti, 21 M 324 (reld on in Arjun 

V Mohindra, sup); Kashi v Ram, A1948 N 362], or he may appeal [/f^hrM^/iissa V 
Lehareaux, 8 C 272; Karuppan v Ayyathori, 9 M 445]. Revision is not entertainable 
[Malleshappa v Firm of Shah &c, A1965 Mys 300]. Rule 7 does not apply to an election 
petition [Koti v Venkayya. 1951 1 MU 847]. 

Where the hearing has been completed and suit adjourned for judgment the rule docs 
not apply [Arjun v Mohindra, sup]. There is no inherent power to be exercised on the 
lines of Or 9, r7 [Arjun v Mohindra, sup]. 


8. rrocedure where defendant only appears .—Where the defendant appears 
and the plaintiff does not appear when the suit is called on for hearijng. the 
Court shall make an order that the suit be dismissed, unless the defendant 
admits the claim, or part thereof, in which case the Court shall pass a decree 
against the defendant upon such admission, and, where part only of the claim 
has been admitted, shall dismiss the suit so far as it relates to the remainder. 


Scope and Application. R 8 applies only to those cases where on the date fixed 
the plaintiff fails to prosecute the suit. Plaintiff’s remedy was to apply under s 151 [Shk 
Md V Rukmina, A1946 A 506]. Or 9 r 8 applies where a single plaintiff or all the plaintiffs 
where there are more plaintiffs than one, do not appear; and Or 9 r 10 applies where 
there are more plaintiffs than one and one or more of them appears and others do not 
appear [Kulendra v Raikishori. 48 C 57]. Rule 8 is the converse of r6—the defendant 
appears and plaintiff docs not appear—and in such a case the suit shall be dismissed 
unl^ the defendant admits the claim or a part of it. No option is left to the court as 
in Or9 r3. Judgment on admission (Or 12 r6). Where the plaintiff does not appear, 
defendant is entitled to an order dismissing the suit and he has no option to give evidence 
m support of his case TA'r.vri v N J M Co. 40 C 119; Porhati v Tulsi, 18 CWN 604], 
^aintiff includes Persons claiming through him. eg his heirs and representatives [Bn/fl/i v 
Hiralol, A1957 AP 364], The rule applies when the suit is dismissed for default of 
appearance of counsel and the suit can be restored on his establishing good cause for 

tTl- i ’ A1932 B 634], When once there has been a 

prelim nary decree in a suit it cannot be dismissed for default for failure to appear to 

take steps to make the decree final. Disciplinary action can be taken by adjounS^ the 
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proceedings sine die untU all costs are paid [Lakshmi ^ Balmukund, 29 CWN 391 PC; 

Jamaluddin v Abdul, 1950 All 65; B^eepathumma v Abdul A1957 . , 

Ihe date tixed tor settlement of issues is a date fixed for hearing within this rul 

\Firm H v Ram. 48 IC 192: A1919 P 32], Where the issue stage has m part been 
Lssed the court is not compelled to act under Or9 r8 but may make another orde 
uX Orl7 r2 [Manek v Phulabai. A1939 N 213], Where a date for hearing has not 

been fi^ed or notified to the plaintiff, the rule does f 3P®”°„^de°r 1963 Act" 

for restoration would be 3 years under Art 181 Limitation Act (Art 137 under 1963 Act; 

VSheikb V Saritannessa. As 92L ^ 

When defendant admits part of the claim, ^ appeal was preferred by the 

•pis .Up. gop.- 

pro,«, r.m.<!y »opld te «»<!=. Or 9 r 9 IM.tor™ v MM. 16 CU 5W In 

f,“ tpV?n15nS/r„‘S“ r.^ i“rS/JirdSJfl‘n dSnn'.-. nd.Mon 

““ WhirAnllt lS’ie.th ol phinllH. ordrr I. 

of death. In such a case dismissal can ' It does not al^o apply for non- 

Sp,™.™' Sii on .coon.. .1 ™K wd” ‘“S S” 

PWN 221 A suit cannot be dismissed under this rule wnen ^ • n 

£^nia.ntiff did not appear at the subsequent hearing [Nmgnppa v Gov^ndappa. 7 Bom 

Mr dTpli" alorp'eton Kt"”v rrS;rAr9«5 P IlSi v 

rlibu'^al, A1960 J & K 25 FB]. Rule applies to petitions under Hindu Marriage Act 

\TiruJ<appa V Kamalamma, A1966 Mys 1]. . • i * 

When a suit is dismissed for default, the rights °^^!Sations on prior ^ 

orders are enforceable between the parties [Raju v Palamsani, ^1964 M 205]. As to the 
effect of an order of dismissal under this rule and its remedy, see Or 9 r y. 

High Court. Meaning of “entering appearance” under Original Side rules—A suit 
can be defended without filing written statement, eg by cross-examination and argument^ 
^Debendra V Satyabala. 54 OWN 110: A1950 C 217] Where a suit is dismissed 
under r8 the order is not appealable as a judgment and the only remedy is Or 9 r9 
[Mohanlal V Bombay Life &c. A1950 B 355]. 

Decree against plaintiff by default bars fresh suit^I) Where a suit 
is wholly or parti? dismissed under rule 8. the plaintiff shall be precluded from 
hrineine a fresh suit in respect of the same cause of action. But he may apply 

with thc SUit. rAS»C,D»HP»PU»BD,WPj- « , i* ** 

proceeding wdh ^ application 

us SdV has tefSrved on the opposite party. Up.d.o,h,,k.mp M or.pu]. 

INe. seb-nUe B) M s"b” >= 

g' .Idr’in* D.r ™'S Sn?.rsXS O) .dd«. in AP. G„i, K.,.,.. MP. Mad. 
Orissa; Proviso added in WP]. _______ 

High Court Amendments. 

ANDHRA PRADESH.—44£/^/ sub-r(J) as in Madras. 

ASSAM & NAGALAND.—Same as in Calcutta. 

rATCTHTA (Notn No 35I6-G 3 - 2 - 1933 ).—New sub-rule (2) added and present sub- 
rule {2) renumbered (3) with added words read as follows: — 
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(2) The plaintiff shall, for service on the opposite parties, present alone with his 
application under this rule either— 

copies thereof on plain paper as there are opposite parties, or 
* Court by reason of the length of the application or the number of ODoosite 
pa les or tor any other sulficient reason grants permission in this behalf, a like numW of 
concise statements. 

(-?) No order shall be made under the rule unless notice of the application with a 
party smement as the case may be) has been served on the opposite 

DELHI.—Same as in Punjab. 

GUJARAT.— Add as sub-rule {3) viz: — 

(i) The provisions of section 5 of the Indian Limitation Act, 1908. shall apply to 
applications under this rule.” ^ 

HIMACHAL PRADESH.—Same as in Punjab. 

KERALA.-(Notn No B 1-3312/58 of 7-4-1959).-^sub-rule (i) as in Gujarat. 
MADHYA PRADESH.— Add sub-rule (^) as in Gujarat. 

MADRAS (29-3-1949).— Add sub-rule (i) as in Gujarat. 

ORISSA.-fNotn No 25-R X-9-55 of 24-4-1957). Add sub-rule {3) as in* Gujarat. 

«‘D (Notn No 2212-G 12-5-1909).— Add the following proviso to t9 (/):_ 

Provided that the plaintiff shall not be precluded from brining another suti for redemption 
^ although a former suit may have been dismissed for default” 

ib) (Notn No 75-Genl/XI Y 9; 14-2-563) Add sub-rule (i) as in Gujarat. 

BANGLADESH.—(/) Sub-rules (2) and (i) as in Calcutta. 

(i7) Add the following sub-rule (4): — 

anlv'f? provisions of s5 of the Limitation Act shall 

aply to an application under rule 9(/) of this Order”. 

WEST PAKISTAN.—Same as in Punjab (a). 


and Application. Or9 r9 applies to suits and proceedings in the nature of 
suits or original proceedings in the nature of suits [Jethmal v Sakina A\96\ Raj 59] It 

does not apply to proceedings in execution by reason of s 141 {ante p 265). So r 9 does 

not apply to an execution petition dismissed for default [Raj v Mojibul, 22 PLT 965; 

w • '' ^^ligar. 45 A 148; Narayana v Miilhii. 50 M 67; 

//a/rat V Valiiihmxa 18 B 429] or to e.r pane orders in execution proceedings even though 

Afo-IQ A V Veerappa. A1931 M 656 FB; Baldeo v Sukhdeo, 

^^'1'""’' Y Sakma. A1961 Raj 59— contra; Gaiiri v Hinga. A1920 O 177; 

for defaiiU m '' h ® ® proper case execution petition dismissed 

for default may be restored under s 151 [Bhagwan v RamiUvan. 1944 AU 437; Md Hanif 

VAU. 55 A 891 Han v Balaqi. A1930 L 20; Bajrang v Suraj. A1945 O 210-COmilA 
Narayana v MuOu,. sup; Bahai v Alakh. sup]. -^lu-comnA. 

Or22^1 *“f'*™**®' under Or 10. r 4(2) [Venkata v Royal Chit Fund. A1968 

M mTi iSuhbaraya v Sundaresa, A1933 M 5; Krishna v Janaki A1939 

u rn- Ap„p„g ^ A1954 Sau 65; Ghalam v Ali Md. S J & K 5] or to 

M f""’'' '' Manmatha. 41 Cl; Kaliakkal V Palani,'Am6 

Hindu M^rr aerAcn’r'^ Proceedings [Rum v Lakhu. 20 PLT 768], or to proceedings under 

V / Alf69 Ra 4^7 proceedings [Ram- 

T 8631 n.-Vmicc I P ^ ’ r proceedings under s 141 [Ruplal v Manohar, A1936 

/uv 53 r 57^ p probate does not bar a fresh application V 

t"pnnn£,f'A196rp73''G,Z:f ^24= Coruft v Jamana. A1943 P 284; 'Sn V 

^U^Vc^lVI^Ti 1-“ 

was dismissed 7n*^th^rdatt7oT'^phInUfr<fTbTen”^^^ hearing and it 

the proper remedy is 

Order ^aL refe^ to b^lh 7h7''plaintHT7nd th^def^nr'^t' 

in person, or by a pleader or bv a parfv bf "tav be by a party 

Ahara. 34 C 403 FB; 11 CWN 329; Soolder v" Goor, 2^ B71^/^^ 
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FB; Manickam v Mahudam. 47 M 819 FB]. “Appearance” has a well-recognised meaning 
and means appearance in person or through pleader for conducting the case. When a 
pleader asks for an adjournment which is refused but has no further instructions to 
represent his client, there is no “appearance”, though the party was present in person in 
court iDamodar v Raj Kumar, 1 P 188; A1922 P 485; Kaliappa v Kumaraswami, A1926 
M 971; Hindusthan Steel Ld v Prakash, A1970 Or 149; Gopala v Maria, 30 M 274; 
Satish V Ahara, sup; Ganesh v Baikunthesh, A1951 P 291; Bejoy v Satisli, 9 1C 842; 
Sikandar v Kushal, 59 C 756; Sardar v Jahar, 59 C 906; Baijnath v Kedar, AI938 C 74; 
Biswanath v Kishori, A1958 C 1]. These decisions accord with Robinson v Chadwick, 
1878, 7 Ch D 878 where plaintiff’s counsel declined to proceed on refusal of an adjournment 
and Fry J held that he could only deal with the case as if the plaintiff had not appeared 
at the trial. Substantially, when a party is ready to do something or other in relation 
to the progress ot the suit, he shall be taken to have appeared [Kulamorii v Lokenath. 
A1949 Or 35]. It is not proper for a pleader merely to state “No instructions”, but the 
reason for not proceeding with the case should be stated, eg non-receipt of fees, withdrawal 
of instructions &c [Lachmi v Shankar, A1936 A 670], As to non-appearance, see further 
notes under Or 17 r2 post. R 9 applies also to involuntary absence [Karai v Deenadayalu, 
A1948 M 480]. 

“Sufficient Cause’\ In order that the order of dismissal may be set aside sufficient 
cause tor non-appearance must be shown to the satisfaction of the court (see post Or 9 
rl3 "Sufficient cause"). Where no “sufficient cause” can be shown court has no jurisdiction 
to restore a suit under s 151 (see notes to Or 9 r 13 post p 436). 

Inherent Power. See notes to Or 9 r 13 post. 

“Precluded From Bringing a Suit in Respect of the Same Cause of Action. 
The test to be applied is “are the causes of action in the two suits in substance are 
not technically identical”. Thus the term “cause of action” is to be construed with 
reference rather to the substance than to the form of action \Suroj Rattan v Azamabad 
Tea Co, A1965 SC 295 {Md Khalil v Mahbub. 75 lA 121; A1949 PC 78; Soorjomonee v 
Suddanund, 12 Beng LR 304, 315: lA Sup Vol 212 folld)]. The bar in Or 9 r9 does not 
create merely a personal bar or estoppel against the particular plaintiff. It has neither 
principle, nor logic to commend it. The word “plaintiff” includes his assigns and legal 
representatives iSuraj Rattan v Azamabad Tea Co sup; (Gopiram v Jagannath, A1929 P 
685 not apprdjj. To apply the bar—(/) plaintiff must be the same and (2) cause of action 
must be identical. Where plaintiff was only a defendant in the prior suit, the rule is no 
bar though the cause of action was identical [Gopala Krishnamurti v Madireddi, A1949 
M 882]. Dismissal under this rule precludes a fresh suit on the same cause of action 
[Balkishan v Raghubar, 45 A 81; Gobind v Afzal, 9 C 4261. As to the identity of 
cause of action one workable test, though not conclusive, is whether the same evidence 
would support the claim in both suits [Saunders v Land Corpn A.c. A1955 C 169; Ram Pd 
V Gaya Munply, A1960 P 387]. “Plaintiff” in r9 includes his heirs and representatives- 
in-interest [Balaji v Hiralal, A1957 AP 364; Suraj v Azamabad Tea Co, Ar955 NUC(C) 
2867; Yellapragada v Pettit, A1949 M 882]. A difference in the mode of relief in two 
suits does not affect the identity of the cause of action [Shankar v Daya, 15 C 422 PC; 
Mg Ba V Ma Thit, A1928 R 73]. Thd words “cause of action” should be strictly construed 

for this purpose [Ram v Khatal, 10 B 28]. As to ‘cause of action’, see notes to s 20. 

Dismissal under r 8 does not operate as res judicata. It only imposes a disability on 

the plaintiff. Where the causes of action are not identical, fresh suit is not barred 

[Chand v Partab, 16 C 98 PC; Shankar v Mudha. 14 CWN 298]. Dismissal of suit by a 
co-sharer for declaration of title does not bar his subsequent suit for partition of his 
share [Mukha v Ramchariter, A1956 P 1431. If the subsequent suit is based on events 
happening during the pendency of the previous suit, it is not on the same cause of action 
[Ram Pd v Gaya Munply, sup]. A dismissal of a suit for rent is not a bar to a suit 
for enhancement ot rent [Gopal v Taj, A1927 P 375]. Dismissal of a partition suit does 
Hot bar a fresh suit, for the jointness continues and it is a continuing cause of action 
[Theyyan v Raghavan, A1935 M 458; Mg Ba v Ma Thit, sup; Bisheshar v Ram, 28 A 
627; Madan y Baikuntha, 10 CWN 839; Manohar v Onkar, A1959 Pu 252]. In a mortgage 
in favour of more than one person, only one of them brought a suit which was dismised 
for default. Second suit by other mortgagees lie [Fateh Chand v Shankar, A1963 Pu 
401]. Dismissal of a pauper application bars a fresh application [Chinnammal v Papathi, 
A1925 M 986[. 

Where the right of redemption is not specifically extinguished, dismissal will not bar 
a fresh suit for redemption [see Raghunath v Hansraj, A1934 PC 205; Thota v Mattapalli, 
1949 FCR 484; A1950 FC 1; Shridhar v Gann, A1928 B 67]. 

Though a fresh suit is barred under the rule, it does not preclude the plaintiff from 
setting up his claim as a defence in a suit against him [Sukumari v Raghunath, 42 CWN 
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853]. Where dismissal of suit for default was due to gross negligence of minor’s guardian, 
he can on attaining majority bring a suit for the same relief [Samankatha v James, A1947 
M 153; see Vaithillinga v Devanaiammal, A1949 M 46]. 

An assignee of plaintiff is affected by the disability of the plaintiff \,Gopiram v 
Thakur, A1929 P 685]. 

Remedies Available. An order of dismissal under r 8 not being a decree there is 
no appeal. The remedy is an application under this rule. It was held in Ra] v Ananga, 

26 C 598 that a review lies, but in view of Chajjuram V Neki, 49 lA 144: 26 CWN 697: 
AI922 PC 112 it is doubtful whether that decision is now good law [see also Mahadev 

V Lakshmi, A1925 B 521 and Tarit v Iswar &c. A1942 C 99: 45 CWN 932 and notes 
under Or47 rl]. It has been held in a case that it cannot be said generally that an 
order purporting to be under Or 9 r8 is not at all subject to review [Bhairabendra v 
Punyendra, .M950 As 47]. The remedy under r 9 is available only when the dismissal 
is for default in appearance under r 8. Thus, when a suit is dismissed for want of evidence, 
the dismissal was on merits [Kartick v Sridhar, 12 C 563] or failure to establish case by 
reason of absence of witnesses [Sohanlol v Deva. AI957 Raj 11]. 

Remedy under r 9 is open where only a part of the claim is decreed and the remainder 
is dismissed under r8 although remedy by way of appeal may be open to the plaintiff 
[5i6 Gulom V Syed. A1957 P 162]. What Or9 r8 primarily contemplates is a disniissal 
for default whether the whole suit or, where a portion of the claim has been admitted, 
of the rest of the suit. If there has been an appearance on the part of the plaintiff, the 
decree passed is not a decree made on default and even when a part of the claim is 
dismissed, it must be a dismissal on Iho merits. And in such a case when there is dismissal 
in spite of appearance, the decree passed cannot be set aside and the suit restored on an 
application [Tuhiram v Sitararn. A1959 C 389]. 

Minors* For earlier decisions on the point see Sheo v Ramanandan, 22 C 8; 
Hanmatuappa v Jivubai, 24 B 547. The matter was considered in Madras and it was held 
that if the non-appearance of the next friend is bona fide, ie for reasons which would 
constitute sufficient cause within Or 9 r 9 that rule can be invoked. If non-appearance 
is the result of collusion between the defendant or the next friend, there may be sufficient 
cause. But where the next friend is negligent or deliberately obstructive there is no 
“sutticient cause ' lyaithilinga v Devanai, A1946 M 46 (rel on in Satyanarayana v ^Lrirh/ia- 
murthy, A1961 AP 446)J. When a suit filed on behalf of a minor is dismissed for default 
the negligence of the next friend does not invariably constitute a * sufficient cause but 
recourse may be had to s I5I [Bui Dahi v Shankarhhai, A1954 B 214], When a question 
arises as to whether a minor has been prevented by sufficient cause from appearing it has 
to be determined with reference to the conduct of the next friend. Where it is the result 
of accident, it will be treated as sufficient cause. If the court is satisfied that the next 
friend has betrayed his trust the court will set aside the decree or dismissal [Visrikataraniayya 

V Prakasa, A1957 AP 293]. It has. however, been held that the fact that minors, 
after they attain majority, agitate the matter again is no ground why they be denied 
their present remedy and relegated to a future remedy [Sivunuruyu/ia v Nasasubbamma* 
A1952 M 600]. 

An appeal lies from an order rejecting an application (in a case open to appeal) 
under this rule [sec Or43 rl(c)], but no appeal lies from an order granting it [Hirdharam 

V Jhingoor, 5 C 711]. In Patna it has been held that in the case of an appeal under 
Or 43 rl(c) there is no ground for discriminating between rejection of an application 
on merits and its rejection for default [Doma v Ram Naresh, Ai959 P 121 FB; Bodhia V 
Ram Ch. 6 P 474: Mufti v Mah‘:sbanand, A1929 P 529]. When the court wrongly acts 
under an appealable provision and passes an order which is appealable (eg dismisses a 
suit on merits although the dismissal should have been for plaintiff’s default), an appeal 
will lie even though the order should have been passed under a provision which would 
not carry a right of appeal [Somasundaramma v Seshagiri, AI947 M 378; see Muthia V 
Goviudoss, 44 M 919 FB]. 

Revision lies against an order restoring a suit dismissed for default [Fenltafa V 
Chinmt, A1930 M 268; Ajodhya v Chabila, 29 IC 1004; Baiinath v Ranu A1941 O 367; 
Kanshi v Diwan, A1933 L 169; Krishna v Raj. A1931 A 452], but an order restoring 
the suit will rarely by interfered with in revision IGopaJa v A/nr/n. 30 M 274], Where 
a suit dismissed for default w'as restored on the ground that it was of high value although 
there was no “sufficient cause” within the rule, the High Court interfered in revision 
[Manickam v Mahudam. A1925 M 209: 47 M 819]. Revision lies against dismissal 
[Marwadi v Naswadi, A1934 M 669]. 

Notice. As to notice on opposite party, see Or 9 rI4. 


When Application Under Or 9 r 9 is Itself Dismissed For Defaolt. The 

not unanimous as to whether r 9 applies in such a case. It was held in some casa8 
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that another application lies if filed within the period of limitation [Bepin v Abdul, 21 
CWN 30: AI9i7 C 548; see also Venkata v Surya, AI926 M 325; Nand v Jetha, A1929 
L 878; Rameshar v Harihar, A1937 O 344; Solar v Kotayya, AI926 M 654; Ravukumara 
y Veera, A1966 AP 263—cases discussed; Medan v Gaddala, A1971 AP 332— contra: 
Ram V Sheo, 4 PLJ 287; Manke v IValwekar, A1923 B 386; Menon v Lajon, A1926 
R 74; Sarat v Bisieswar, 31 CWN 576: A1927 C 534; Soiirendra v Jatindra, 32 CWN 
811; Pooranchand v Komalchand, AI962 MP 64; Laxmi Investment Co v Tarachand, 
A1968 B 250]. It has also been held that such a revival application may itself be treated 
as an application to restore the suit if made within the limitation for the original application 
\Pitambar v Dodee, 46 A 319: A1924 A 503; Sarat v BiSieswar, sup^. It has been further 
held that in proper cases sl51 may be invoked [Sarat v Biseswar, sup; Soiirendra v 
Jatindra, sup; Ganesh v Bhagelu, 47 A 878: A1925 A 773; Kapura v Narain, A1949 P 
491; Pooranchand v Komalchand, sup; Laxmi Investment Co v Tarachand, sup; Chandrika 

V Parsidh, A1960 P 504; Madanlal v Tripura Modern Bank, A1954 As 1 FB— contra: 
Sundaresa v Subba, A1933 M 258]. No appeal lies from an order rejecting an application 
to restore a tormer application which was dismissed for default [Lokenath v Sattan, A1923 
L 302; Hiralal v Sitla, A1951 Pepsu 82; Laxmi, Investment Co v Tarachand, sup; Sadaya 

V Chinnaswami, A1935 M 609; Dayachand v Ramphal, A1972 P & H 45— contra: 
Rameshwar v Harihar, sup^. 

It has also been held in some cases that irrespective of whether an application under 

Or 9 r9 is dismissed for default or on merits, an appeal lies under Or 43 r 1(c) [Kamma 

V Thimmappa, A1943 M 584; Uma Dutt v Zakia, A1936 A 737; Nanak v Paras, A1958 
HP 9]. 

Limitation —tor application under Or 9 r 9 is 30 days (art 123 Lim Act). It cannot 
be extended [Madhuram v Tupoo, A193I C 319]. S 5 Lim Act does not apply [Sundaresa 

V Subba, A1933 M 258; Karai v Deienadayalu, A1948 M 480]. S 5 Lim Act has been 
made applicable in AP Bom, Guj, Kerala, MP, Madras, Orissa, Punjab and Bangladesh 
[see Am; Pandhari v Thakor, 53 B 453]. 

Cal Am. Where a notice does not contain even a concise statement of the facts, it 
does not comply with sub-r (2)—Notice when to be served [Biswanath v Kishori, A1956 

C 1]. Sub-r(.?) only prohibits an order being made unless notice with a copy had been 

served on the opponent. It does not mean that the application itself must be dismissed 
[Mahabir v Sohanlal, A1955 C 476]. 

High Court. An order by a Judge on the original side refusing to set aside a 
dismissal for default is a “judgment” within Cl 15 of Letters Patent and is therefore 
appealable {Mathura v Haran, 20 CWN 594; Mohanlal v Bom L A Co, A1950 B 355]; 
but an order restoring a suit dismissed for default is not appealable [Maharaj v Kiran, 
49 C 616]. Or 9 r9 does not apply to revision petition in High Court dismissed for 
default [Ramamurti v Meenakshi, 1945, 1 MU 4]. 

Or 9 rr8,9 apply to the Original Side [Biswanath v Gosto, 44 CWN 576; Debendra 

V Satyabala, A1950 C 217: 54 CWN 110— contra: Admnr Genl v Purnendu, AI970 C 
231], Service of notice of motion is service of the application itself within Or 9 r9(i) 
[Mahabir v Sohanlal, A1955 C 476]. Limitation for setting aside order of dismissal is 
under Art 163 Limitation Act (Art 122 of 1963 Act) [Srichand v Sohan, 47 CWN 450]. 

^^0. Procedure in case of non-attendance of one or more of several plaintiffs. 
—Where there are more plaintiffs than one. and one or more of them appear, 
and the others do not appear, the Court may, at the instance of the plaintiff 
or plaintiffs appearing, permit the suit to proceed in the same way as if all the 
plaintiffs had appear^, or make such order as it thmks fit. 

Scope and Application. The case of the non-appearance of a single plaintiff or all 
the plaintiffs (it there are more than one) is provided in Or 9 r 8 {ante p 422). When 
one or some of several plaintiffs appear, the court may under this rule permit the suit 
to proceed in fhe same way as if all the plaintiffs had appeared. Thus, where in a suit 
on a mortgage, one of the two plaintiffs did not appear in spite of the court s order, there 
was nothing illegal in the suit being tried and a decree being passed in favour of both 
plaintiffs^ [Kulendra v Kalikishore, 48 C 57: A1921 C 176]. 

Procedure in case of non-attendance of one or more of several defen¬ 
dants,—Where there are more defendants than one, and one or more of them 
appear, and the others do not appear, the suit shall proceed, and the Court 
shall, at the time of pronouncing judgment, make such order as it thinks fit with 
respect to the defendants who do not appear. 

Scope and Application. This rule must be read with Or9 rl3 and effect should be 
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given to all the provisions contained in them [Jadubans V Moliunt, 6 CU 226], There 
is nothing in this rule which conflicts with or limits the operation of Or 9 r 13 and the 
application of the latter rule is not limited to the case of a sole defendant who has 
appeared, or where there are more defendants than one and none has appeared [Cooke 
V E Coal Co Ld, 8 CWN 621J. 

Where some defendants do not appear while others appear, a decree passed is not in 
the nature of an ex parte decree against the absent defendants [Doorga v Shamanund, 
12 WR 376; Sheelabiitty v Tarinee, 9 WR 597; Kissenlal V Muttanmal, A1964 C 328— 
contra: Sukhmoyee v Nurmoda, 15 WR 210]. Where there are several defendants one 
of whom is a minor represented by a guardian, if the guardian fails to appear at the 
hearing, the court has full power under this rule to pass the same decree against the 
minor as against the other defendants [Hakim v Gobind, A1948 A 117]. Instead of 
passing a general order decreeing the suit against all the defendants, it is desirable, as 
contemplated in the concluding portion of the rule, that a specific order should be passed 
against the absent defendants; and if a decree is to be given against all, it should be 
stated that it is ex parte against the absent defendants. 

12. Consequence of non-attendance, without sufficient cause shown, of party 
ordered to appear in person. —Where a plaintiff or defendant, who has been 
ordered to appear in person, does not appear in person, or show sufficient cause 
to the satisfaction of the Court for failing so to appear, he shall be subject to 
all the provisions of the foregoing rules applicable to plaintiffs and defendants, 
respectively, who do not appear. 

Scope and Application. Personal appearance (Or3 rl; Or5 r3; Or 10 r4; Or29 
r3). This rule applies to all cases where a party has been ordered to appear in person 
[Vaiguntathammal v Valliamman, 41 M 256, 258]. The rule not merely imposes the 
disabilities in the preceding rules for failue to appear in person, but gives the right to 
the remedies contained in the other preceding rules also v Thenammal, 55 IC 

945]. An order to appear personally applies to that date only. Disposal of a suit under 
the rule without a fresh order after an adjournment, is without jurisdiction [Sundar v 
Mallii. 39 A 4761. 

The court has power to strike out his defence on defendant’s failure to appear in 
obedience to an order under Or3 rl [Sheo v Ghirrao, A1928 O 262], but it should not 
be illegally exercised [Appavoo v Sornammal, A1933 M 821]. Before imposing penalties 
under the rule the court must be satisfied that plaintiff was absent without sufficient cause 
[>inryanarayamram v Appanna. A1959 AP 645]. If a party desires the appearance of 
his opponent as a witness, the proper procedure is to take out summons against him under 
Or 16 and not the one under Or 3 r 1 [Appavoo v Sornammal. sup] and to deal with the 
defaults in the manner provided by law. The exercise of powers under Or 3 r 1 and 
Or9 rl2 could not be said to be proper or legal [Suryanarayanaraiu v Appanna, sup]. 
Failure of guardian of minor to appear in obedience to court's order enables it to act 
under this rule [Ayya v Thenammal, 1920 MWN 241; see however Rajagopala v Muthu, 
23 MU 676]. 

^ Setting aside Decrees ex parte. 

13. Setting aside decree ex parte against defendant. —In any case in which 
a decree is passed ex parte against a defendant, he may apply to the Court by 
which the decree was passed for an order to set it aside; and if he satisfies the 
Court that the summons was not duly served, or that [b.mp.or] he was prevented 

by any sufficient cause from appearing when the suit was called on for 
hearing, the Court shall make an order setting aside the decree as against him 
upon such terms as to costs, payment into Court or otherwise as it thinks fit, 
and shall appoint a day for proceeding with the suit: 

Provided that where the decree is of such a nature that it cannot be set 
aside as against such defendant only it may be set aside as against all or any 
of the other defendants also, [a.ap.as.b.c.d.g.hp.k.mp.m.my.or.pu.bd]. 

[Rule amended and further proviso added in Bombay; Rule amended, further proviso 
and sub-rule (2) added in MP & Orissa: further proviso added in All and Mysore, further 
proviso and sub-rule (2) added in AP & Mad; sub-rule (2) added in Assam. Cal, Delhi. 
Ouj. HP, Punjab & BD; proviso amended and sub-rule (2) added in Kerala], 


High Court Amendments. 

ALLAHABAD (Notn No 4084/35 (n)-3(7); 24-1-\926y-Add the following further 
proviso:- Provided also that no such decree shall be set aside merely on the ground 
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of irregularity in the service of summons, if the court is satisfied that the defe^ant knew, 
or but^r his wilful conduct would have known of the date of hearing m sufficient time 

to enable him to appear and answer the plaintiffs claim. 

ANDHRA PRADESH.—Same as in Madras. 

ASSAM & NAGALAND.—Same as in Calcutta. 

BOMBAY.—(a) For the words “he was prevented by any sufficient cause from 

appearing" substftute "there was sufficient cause for his failure to appear . 

(b) Add as an additional proviso and explanation to sub-rule U): — 

Provided also that no such decree shall be set aside merely on the ground of irregularity 

in service of summons, if the Court is satisfied that the defendaiit knew, or ^ 

wilful conduct would have known of the date of heanng in sufficient time to enable him 

to appear and answer the plaintiffs claim. r*n on adult 

Explanation— a summons has been served under Order V rule 15 on an adult 

male n^ember having an interest adverse to that of the defendant 

of the suit, it shall not be deemed to have been duly served within the meaning of this 
rule”. [1-11-1966]. 

CALCUTTA (Notn No 3316-G; i- 2 -\ 9 i 3 ).—Renumber r 13 as r 13(1) and add as 

Thrdefendant shall, for service on the opposite party, present along with his 

application under this rule either— . 

(i) as many copies thereof on plain paper as there are opposite ^ of oDDOsite 

(ii) if the Court by reason of the length of the °n„Xr of 

parties or for any other sufficient reason grants permission in this behalf, a like number or 

concise statements.” 

DELHI.—Same as in Punjab. 

rjTTTAPAT_ R.ontitnber r 13 as J3(]) and add as sub-rule (2). 

?(^) ^he ^;ovfsio^o/section 5 of the Indian Limitation Act, 1908 shall apply to 
application made under this rule. 

HIMACHAL PRADESH—Same as in Punjab. 

KERALA—(Notn No B 1-3312/58 of 7-4-1959). 

(a) RenumTer rule 13 as rule 13(7); substitute a comma for the full stop at the end 

ttrovi^o find add notice to them. ^ j . 

%) Aft^.r the existing proviso as amended add a further proviso as in Madras. 

(c) Add sub-rule (2) as in Madras. 

MADHYA PRADESH.-(Notn No 3409; 29-6-1943>-(fl) a® 

sub-rule (/) and in renumbered sub-r(7) make substitutions and additions as m Bombay 

^ 

“CT/The provrsioiiTT^ seefiM'^S of the Indian Limitation Art IX of 1908 shall apply 
to aPP^catmn^^"*^" 1914 )—Rem/mfcr r 13 as rl3(/) and add as 

'"'’■©'tS provision of section 5 of the Indian Limitation Act, 1908 shall apply to 
‘(ROC No "f \n6).-Add as proviso to sub-rule (/) -“P-vided further that 

ified thaf the defendant had notice 

ciTr 

ir£‘^of‘Uring"rsUli^^^^^^^^^^^^ him to appear and answer the plaintiffis 

claim.” (30-3-1967). 

ORISSA.-(Notn No 24-X-7-52 of 30-3-1954). (u) Remember existing rule as sub- 

(fpor the words “he was prevented by any sufficieiit cause from appearing” ..«6- 

ifi/ute “there was sufficient cause for his failure to a^ear . 

(c) Add the following to the existing sub-i^e (/) . 

“Provided further that no such Lisfied that the defendant knew of the 

. Explanation,-A summons served under Order V rule 15 on an adult male member 
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having an interest adverse to that of the defendant in the subject matter of the suit shall 
not be deemed to have been duly served within the meaning of the rule”. 

{d) Add sub-rule (2) as in Madras. 

PUNJAB.—(Notn No 239-GenI/XI-Y-8 of 6-12-1954). Renumber rule 13 as rule 
]3(y) and add sub-rule (2) as in Madras. 

BANGLADESH.—Same as in Calcutta, supra. 


Scope and Application. This rule lays down the orocedure for setting aside an 
ex decree against defendant. The original rule has been added to or altered in 

several jurisdictions (see local amendments ante) and the particular amendments should 
be borne in mind when applying the previous decisions under the Code. Among other 
things, in most provinces the rule adopted is that mere irregularity in the service of 
summons is no ground tor setting aside an ex parte decree. Notice to opoosite party 
(Ur 9 r 14), A person in tact a minor though sued as a major is not a “defendant” and 
cannot apply under r 13 [Prahhat v Latika, 56 CWN 757]. 

Proceeding under Or 9 r 13 is an original proceeding independent of the suit. So, 
substitution ot the heirs of the deceased decree-holders made in the proceeding under r 13 
docs not ipso facto amount to substitution of heirs also in the suit. If the ex parte 
decree is set aside, the heirs of the dead plaintiff may get themselves substituted or if 
time has run out it may abate necessitating an application under Or 22 r9(2) [Salil v 
bailendra, 63 CWN 883J. This rule does not apply to non-appearance of defendant by 
reason ot death. In such cases dismissal can be set aside under s 151 [Pillayathiri v 
Lakshmi. A1967 K 135 {Debt v Habib, 40 lA 151; Radha Pd v Lai. 17 lA 150: 13 A 53 
rcl on)j. I he legal representative of a deceased defendant can apply for setting aside an 
ex pane decree [Ifanoo v Hardwari. A1923 A 30; Venkatasubbier v Krishna. 38 M 442; 
Mongol V Naga. 1962 BLJR 695]. 

Only detendant can apply. A minor or person of unsound mind not represented 
cannot apply \^Armugha v Peria, A1924 M 489; Paramanand v Lakhmi, A1922 N 249; 
Gendalal v Sitabai. A1957 MB 10— contra; Bhagwan v Param Sukh, A1917 A 477]. 
"Appearance ' (see notes to Or 9 r 9). “Duly” does not mean “personally” [Dormsivamf 

V Balosundaram. A1927 M 507]. Exparte decree will be set aside even if defendant 
had knowledge ot institution of suit as it does not dispense with the necessity of proper 
service ot summons [Kassim v Johurmall, 43 C 447; Jhabarmull v Bhagatram, 54 CWN 
189J. but see now the amendments in All, AP, Ker, MP, Orissa & Mad. 

S 153-A B 1 Act applies to applications for setting aside decrees in rent suits; see 
also s 148 (A.) (I'v) ibid, which empowers the court to direct deposit of one half of the 
decretal amount. S 17 Prov S C C Act prescribes a similar procedure. “Decree passed 
ex parte” in s 17 ibid must be read with with Or 9 r 13 [Jamuna V Seri, 2 CWN 693]. The 
proviso to s 17 cuts down the very wide discretion under Or 9 r 13 [PUchamma v Peda- 
muneyya, 58 M 687J. 

Ur 9 r 13 applies to proceedings under the Prov Insolvency Act [Ram v Lachman, 
A1940 H 623; Unar v Raghu. A1932 L 522], or under the Land Acquisition Act [Xnsfmo 

V Lhinna, Aiy48 M 416| or under the Hindu Marriage Act, 1955 [Sw/wndn V Gundopant, 

A1961 B 225) or probate proceedings [TnAcni v Shankar, A1971 P 391]. It applies to 
application under Or 34 r 6 [Babulal v Raghu, A1930 A 841] as also to a final decree for 
sale or torcclosure [Braja v Gour, 1946 1 Cal 333; Awadh v Ffl/iimnn. A1929 A 279;- 
Raghu V Pyari, A1944 N 181— contra: Surendra v Mukund, A1949 P 68], or proceedings 
under Companies Act [Hindusthan Bank v Meharaj, A1920 L 51; Veeramachineni V Boda, 
Aiy49 M 675). It is not entirely inapplicable when the decree is against a firm [Ki7<ii/iram 

V C hangonuil, A1942 S 99], A person against whom an ex parte decree has been passed as 

a partner without being served individually and denies that he is a partner can apply under 

the rule \ChokaJingam v Soobramnnian. 8 TC 448]. An e.r parte decree against a firm 

after service under Or 30 cannot be set aside on the allecation of a partner who alleges 

that he was not duly served rAdiveppa v Prauji. A1924 B 366; Chief Engineer V HarikiraU 
Aiy6() Mys 2051. 

A ‘’ecree passed under s 17 Arbitration 

Act; but Its nnnciples should he followed rCaiicshmal v Keshoram. A1952 C 10], and the 

court in Its inl^rcnt jurisdiction has nower to recall order or decree pttssed irregularly 
Ibooraimull v Golden Pibre ctr. A1969 C 381]. 

When there Is e.v nnrte decree after suhslituted service. Or 5. r 20 (2) does not preclude 
a defendant trom showina that the circumstances for substituted service did not ewst or. 
that It was not pronerly served [Jadahanoda v NOT Union, 27 Cut LT 331]. 

Or 9 r 13 applies to orders passed at first hearing. The provisions relating to ex parte 

decrees at adjourned hearings are contained in Or 17 rr2. 3 [ilog/rnWr V Pyari» sup: 
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see notes under Or 47 r 2 post^. An ex parte decree can be set aside even after satisfaction 

by execution {Zendoo v Kishori, 23 B 716]. 

The merits of the case are not a relevant consideration in deciding an application 
under the rule yOokul v Behari, A1947 S 116]. The only points for considerations are: 
{a) whether there was due service of summons, or (b) whether there was sufficient cause 
tor non-appearance at the hearing. On failure to substantiate any of these grounds. Court 
has no jurisdiction to set aside an ex parte decree under s 151 (post, p 436). 

Although application under rule 13 must be made to the court which passed the 
decree; it may be transferred under s 24 [Dt Board v Sarafat, 2 DR 242]. 

The ettect of setting aside an ex parte decree is to wipe out all previous proceedings, 
and so when both parties are absent on any subsequent date of hearing, the materials 
available at the time of the former decree cannot be utilised in passing an ex patte decree 

again in favour of plaintiff [Phani v P, A1957 C 170]. 

It is permissible to set aside a decree under Or 9 even when the court purports to 
act under Or 17, r 3 if the circumstances are such that the actual order passed is one 
which could be legally passed under Or 9 read with Or 17, r 2 [Munnalal v Jaiprakash, 

A1970 A 257 FB]. 


Affidavit Evidence. Application under r 13 being an interlocutory application. Or 19, 
r 2 annHes and evidence upon the application may be given in an afhdavt ^Suhbarayudu 
V Haneiah, 1961. 1 And WR 212]. 

Remedies Available. The remedies available are: (i) an application under this rule; 
(I'O an application tor review under Or 47 r 1 \LaIa v Rampal, 16 CWN 643: Bibi v Elahi, 
6 A 65. See however Chajjuram v Neki. 26 CWN 697 PC which has considerably restrict¬ 
ed the scope of a review]; (iz7) an appeal under s 96; (iv) revision [Manicka v Krishna, 
A194y M 396; see post: Appeal & Re virion”]. Where the only ground is non-service of 
summons or non-appearance for good cause, the matter can chiefly be agitated in an 
application under this rule which has the advantage of enablnig a party to adduce evidence. 
But where the decree is against record or against law, it may be challenged in appeal. 
There is nothing to confine the appellate court to the investigation only of the cause of 
non-appearance yBama v Gadadhar, A1929 C 322; Jnanendra v Prafulla, 32 CWN 101. 
The contrary view in Janardan v Ramdhone, 23 C 738, 743 FB was regarded as obiter in 
the last case]. The propriety of refusal of adjournment can be questioned in appeal 
yMuirick V Ganga, A1925 P 934]. The only two grounds on which ex parte decree can 
be set aside are non-service of summons or non-appearance for sufficient cause yAshraf V 

Karim, A1949 A 198]. j u- i a * *u 

All the remedies are concurrent. A party can apply under this rule and at the same 

time appeal from the cx parte decree, or apply for review. He can also appeal without a 

previous application under this rule [Karuppan v Ayyatherai. 9 M 445; Ashruffunissa v 

Lehareaux, 8 C 272; Raj v Ananga, 26 C 598]. Defendant in appeal against ex parte 

decree can urge that he was prevented from appearing by sufficient cause [Shibani v Balau 

68 CWN 1064J. The appellate court may remand the case for a re-trial [Jnanendra v 

Prafulla. sup; Hadhu v Kuppan, 30 M 54; Jetha v Vara], 46 B 184; Ram v Kali. A1932 

Where both remedies have been availed of, the original court is competent to hear the 
application under this rule notwithstanding the pendency of appeal ^ 

irt:W-N 846; Kumud v Jatindra. 15 CWN 399; ™ 

795- A1924 C 830- Palaniappa v Stibramania, 44 M 731; Mathura v Ram, 37 A 208. 
il9I5 A 2 HumZi VLzuLn. 39 A 143], It makes no difference that the appheahon 
IS hied by one defendant and the appeal by another defendant [Palaniappa \ Siibramania, 
But when the ex par,e order has been confirmed or otherwise H 

appeal the court which passed the ex parte decree ceases to 

even though the application was made 53 ^^ v Safia. 

J ^ 1 It Am4 GiMarUal^v ^ Commr. A1929 O 35; 

A1937, N 381; 322]'^The same is the case when the appeal is summarily 

dismissed [Vatoomal y ^ ^22- Sohan v Moll. A1934 L 1016], So also, 

appcl by the fomer bJJP'”'? a]plS.tlon to L aside 

Where appeal was filed against dismissal for default o^t^^ became final 

an ex-parte preliminary dec^^it ecam^ Madras is that even after 

iJosendra v Satyendra, 29 640] _ the ex parte decree [In re 

an anpeal is dismissed, it is open to ytA^minlu A1927 M 

Venitm, A1944 M 576; see Subramania v Varadara,aU.. A1927 M 
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Independent Suit. An independent suit is maintainable to set aside an ex parte 
decree on the ground of fraud or collusion even after rejection of application under rl3 
\yrannath v Mahesh, 24 C 546 affirmed in 28 C 475 PC; Khagendra V Prannath, 6 CWN 
473 PC; Dwarka v Lachman, 24 A 289; Debendra V Prasanna, 5 CLJ 328- Himat v 
Rustomji., A1947 B 87; Nirsan v Kisinm, A1931 P 204 FB; Ashraf v Karim. A1949. A 198‘ 
Girish v Kalochand, A1957 C 242; Haricharan v Dwarka, A196I P 88; Harbilas v 
Jeewarom, 1962, ALJ 84J. A suit will lie to set aside a decree on the ground of fraudulent 
suppression ot summons [Abdul Maiumdar v Md. 24 C 605; see Ibrahim v Jusuf. 22 B 
788J; but if the only fraud alleged is the non-service of summons and the plaintiff had 
unsuccessfully applied under Or 9 r 13 no suit is maintainable on the principle of res judicata 
[Narsifig V Kafiqan, 14 CWN 507; Kshirod v Astullabu, 20 CWN 845; Puma v Sheodat, 
29 A 212; Yogamba v Arumuga. 20 MLT 126]. Where fraud is not proved, it cannot be 
set aside merely tor non-service of summons. A separate suit on that ground only would 
be barred [Kajaram v Kanhaya. A1950 P 284]. Suit to set aside an ex parte decree on 
the ground that it was obtained by false or periured evidence does not lie [Manindra v 
Hari. 24 CWN 133; Haji v Haji, A1955 Sau 28; Girish v Kalachand. A1957 C 2421. 
it the ex parte decree is sought to be set aside on grounds not touched in the earlier 
proceeding. It is permissible for the court to enter into the mater [Radha v Prannath, 
28 C 475 PC sup'\. In a case if was held that the decision of a small cause court under 
Or 9, r 13 that summons was duly served did not operate as res judicata in the subsequent 
suit there being matters in the present suit which could not have been raised in the applica¬ 
tion under Or 9. r 13 [Nalini v Hari. 29 CWN 325]. 

Effect When Ex-parte Decree is Set Aside By a Regular Suit. As to whether 
the original suit is revived or not when an ex parte decree is set aside by a regular suit it 
depends on the pleadings, the issues and the actual decision in the subsequent suit. It is 
held that th® original suit was fake and fraudulent there can be no revival and retrial, 
if on the other hand it is found that there was suppression of summons and defendant 
was prevented from defending the suit by reason of such fraud, the original suit is 
revived for retrial \Nirsan v Khhim. A1931 P 204 FB: Bisesar v Pha^uni. A1948 P 33- 
Haricharan V Dworika. A1961 P 88: Chandi v Sarat. A1955 As 231; Sankara v Syed 
Abdul. A1957 M 512: Ajahlal V Devilal. A1964 Raj 71]. 


'^Summons Was Not Duly Served’\ Under Or 5 r 19 it is imperative that th© 
court should record a declaration of due service before it can proceed ex parte 
[Azhagappa v Ramanathan. 64 MLJ 629, ante, p 344]. If no such declaration is recorded 
the decree will be set aside [see Adisesha v Pappamaf. A1950, M 341]. “Due service” 
IS not always substituted service, but service which has been effective in bringing the 
claim to the knowledge of defendant [Bashyom v Parthosarathi. A1954 M 195]. 
Nubatituted service may or may not be due service according to the circumstances of the 
case [Shanmukhi V Utaktrr, A1957. AP 1 FBI. Summons not accompanied by copy of 
plaint is not duly served [Dim v Balli, A1959 Pu 467]. 


“Sufficient Cause*'. There is no material difference between “good cause” in 
Or 9 r 7 and "sullicient cause** in this rule [Arjun v Moliindra, A1964 SC 993]. There 
IS no ditterence at all between “sufficient cause** and *‘good cause'* [Devi \ S V Bastikar, 
A1968 B 571. Court, in considering whether a party has established sufficient cause, need 
not be over-strict \Vnion v Ramcharon, A1964 SC 215]. What is or is not suffident 
cause tor non-appearance is a question of fact [(7/mcimvi v Gurcharan. A1937. A 691] 
and It must depend on the varied and special circumstances of each case. In cases of 
discretion, it is very undesirable to act on precedents, as every judge has to deal with the 
particular facts ot each case IShnwdasani v Ceiirmf Bank, A1938 B 199]. So, the 
question cannot be decided with the aid of decisions unless thev lav down anv prindple 

ot univcr«=al anpl,cation fGairai v Surai. A1948 O 1161. A distinction was soucht to bo 

drawn between "suflicient cause" and “valid reason" for non-appearance [Somavva V 

Suhamma. 26 M 599; Lalfa V Ram. 34 A 4261 but it has not been approved [CAon# Ch V 

Chandi. 19 CWN 25; Debendra v Sotyahala. 54 CWN 110]. 

1 he Question is not whether by human possibility, being wise after the event ho 
could not have got in time to the court, but whether he honestly intended to be in court 
and did his best thoiich in his own stupid way to cet there in time. In order to deprive 
a litigant of hearing there should be something equivalent to misconduct or gross 
negligence \AnmaclicUa v Suhharamiah. 46 M 60: Venkata v Maharaia. At937 M 503]. 
or gross carelessness IRavnkmnara v Vecra. A1966 AP 267], Negligence of minor’s 

f'"'’“'■'“Wy constitute sufTicient cause [B<ii Dahi v Shankarbhai. 
AI954 B 214; see however Kachtinarayani v Vela. A1955 T-C 325], In such cases 
minor s interest can be protected by recording that a subsequent suit by another n«t 
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triend or by minor himself when he attains majority may not be precluded [Satyanarayana 

V Krishnamurthy, 1961 2 And WR 15]. Minor when can be said to have been prevented 
by sufficient cause from appearing {Aiidiseshii v Prakasa, 1955 And WR 368]. 

As to dismissal of case or ex parte decree due to a party’s failure to appear or 
negligence, see Bindubashini v Secy of S., 51 C 70; Ismail v Haji, 33 B 475, 478; Abdul v 
P N Bank, 10 L 570; Bhagwan v Jagar, 101 IC 880; Chunni v Gandu, 101 IC 444; 
Balmokand v Wazb', 79 IC 504; BUlimoria & Sons v Gopj, A1938 N 370. Less leniency 
should be shown to pleaders than to parties seeing that it is a pleader’s business to attend 
court regularly and to provide suitably for meeting his daily engagements [Govinda v 
Ranga, 62 1C 253J. Absence of counsel when may be a sufficient cause [Indian Jute &.c 

V Nandlal. 57 CWN 495]. 

A misjudgment by a counsel of the length of time a particular case would take is 
not sufficient ground [Biru v Boda, 100 IC 793]. So also when a litigant seeing the 
judge engaged in a case leaves the court on the assumption that his case would not be 
taken up dunng his absence and finds on return that it was disposed of [Charu v Chandi, 
19 CWN 25 relying on Dhun\i v Gulam, 13 B 12 and Ibrahim v Jan Md 10 Bom 
LR 904]. 

in some cases orders of dismissal for default or ex parte decrees are passed on account 
ot non-appearance of a party’s pleader at the hour fixed for commencement of judicial 
business on account of an assumption by him thati an adjournment will be granted or 
that the case will be passed over. There appears to be a certain amount of wishful 
thinking in such cases that his client will not be penalised for his own laches or negligence. 
It IS not sate to act on such assumptions, as a pleader being an agent his negligence is 
the negligence of his client. 

A bull Bench has pointed out that lawyers engaged in cases fixed for hearing at a 
given time and place cannot be allowed to treat the court with contumacy and indiffer¬ 
ence and then apply casually for reinstatement of a suit merely because they hoped or 
believed that they might attend the hearing. They must take reasonable precautions and 
the provision of Or 9 become meaningless if it can afterwards be urged that although 
none were taken and there was no sufficient cause for their non-attendance, the suit can 
still be restored because the litigant would suffer if it were not [U Aung v Govt, A1940, 
R 162J. That applicant’s pleader was preoccupied in another court is not a sufficient 
cause [Gajraj v Suraj, A1948 O 116 (many cases reviewed)]. High Court cannot always 
accomodate attorneys on the ground that counsel briefed is elsewhere, especially 
it is a matter certified fit for employment of two counsels [Mahabir v Sohanlal, A1955 

C 476]. 


Cause Held Sufficient. Late arrival of a train [Amir v Karan. A1927 L 40]; Mistake 
in entering wrong date in pleader’s diary [Fazal v Md. A1929 L 69: Inder v Corpn, 
A1969 C 4181: Bona fide mistake as to date [Bakshish v Bint. A1932 L 176]: Unawareness 
of the date of hearing if not due to any fault Wevi v S V Bastikar. A1968 B 57]; slips of 
solicitor or counsel \Bur 90 xne v Taylor, 1878, 9 Ch D 1, refd to in Karali v Apurba, 
34 CWN 11191- Strenuous effort to cet ready though in a muddlehe^ded wav ^Akhtnr v 
Bosseini. 56 CLT 12; 1933 C 73]: Durinc progress of the suit defend^^nt coins to fetch 
a mftenM "’itnec*: held un due to civil dicturhance and police firine ^Sohonlnl v Kedarnath, 
A1969 C 5161. Woman defendant eivins birth to a child 6 days before or after date of 
hearinc ^Modnn v RnniU, AI969 Or771. Failure of defendants to annear due to non- 
availabffitv of their advocate as he was busy in another court {Parik^hit v indra, A1967 
Or 14 fDissenting iudement of D^s Gupta. J in Siikhpal v Kalyan, A1963 SC 146 folld)]. 
Collusion of next friend with defendant [Vaithilinea v Devanai. A1949 M 46]; Neglieence 
of minor’s guardian to appear [Siva Narayana v Nagasubbamma, At952 M 600]. Where 
summons sent by registered post under Or 5 r21A (Bom Am) was returned refused 
failure by plaintiff to summon postman to prove tender [Meghji v Kundanmal, A1968 

B 387]. 


Cause Held Not Sufficient. Departure of applicant from court on the supposition 
that he would be back before the finish of a case which was being tried and dismissal 
during his absence Wamlal v Gulom. 13 B 12; TooUey v 2 490: C/-nr» v 

Chandi. 19 CWN 25]; Failure to be in time to catch a tram iKaU v Prayag. 19 IC 234, 
88 IC 481]; Failure to receive intimation of date &c from attorney when due to defendant s 
not seeing that information was sent to him [Gopal v Naba. A1941 C 2541. Inability to 
be present does not mean inability to raise the wherewithal to continue the suit, eg 
lack of funds or absence of witness [Simdaresam v Ram, A1943 M 38]. Negligence or 
obstruction on part of next friend or guardian as it would give a great impetus to fnvolous 
and vexatious suits [Vaithilinga v Devanai, A1949 M 46; Bai Dahi v Shankharabhau 
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A1954 B 214J. Knowledge of suit is not sufficient so long as party is not served with 
summons [Narendra v Banamali, 1949 Cut 511]. Imprisonment of defendant may be a 
sutticient cause, but not when he applied after 8 months from the date of the ex parte 
decree \Collr v Ashutosh, A1963 Or 102]. 


‘^Upon Such Terms as to Costs &c.” The words “payment into court” do not 
relate only to costs. When ordering the setting aside of a decree, the court can as a 
condition precented direct the payment into court of the costs, decretal amount or a portion 
or impose such other condition as it thinks fit [In re Saroda, 1 CWN 59/i; Shyma v 
Rwn, A1920 P 660; Sassoon v Sivjiram, A1926 S 50: Me Carron v Welti, 27 A 192* 
Ahmad V Hardayal, 48 A 199: A1926 A142; Gayadin v Lalta, A1936 A 477; Nanakchand 
V Ooswami. A1972 A 166; Kanimuri v Thadepalli, A1950 M 618], or to furnish security 
tor decretal amount [Sanatan v Dinanath, 3 CWN 228] and that in default of 
fulfilment of the conditions the application shall stand dismissed. If there is no such 
default clause and time is simply fixed for payment, it can be extended [Jagarnath v 
Kamta, 36 A 77 J and also by lower court when the order for payment is by appellate 
court \Mazaharul v Sultan. 2 DR 235]; but not when the consequence of default is stated 
{eg, that on non-fulfilment of certain condition before a certain date petition to set 
aside decree to stand dismissed) as it is final order [Kommineni v Narasimham, A1949 
M 469; isee notes under s 148 p 279]. Even if there be sufficient ground for non- 
appearance, court has ample discretion to impose reasonable terms for setting aside 
the decree [Chalamiah v Rubiab, A1953 M 464]. When setting aside ex parte decree, 
the court should not affix any onerous condition on defendant unless he was at fault 
iMaiiakial v Ratanlal. A1960 MP 234]. Condition as to payment of costs and furnish¬ 
ing surety when defendant was not at all at fault is wrong and such an order is liable 
to revision [Devi Pd v Radha Kishen, ILR I960, Raj 796]. 

A condition as to payment of a large sum may work hardship [Ittdra v Gurdayal, 
74 k: 86J and ordinarily without special circumstance the court will not impose onerous 
conditions [Karumuri v Thadepalli, sup]. Appellate court has power to consider whether 
the condition imposed was reasonable [Narayan v Vaikunt, 51 B 67 FB]. When defendant 
is not at fault, no terms should be imposed [Venkataswami v Shanmugam, 32 IC 
984J. Court has power to order the deposit of costs or to furnish security pending the 
trial of the application under Or 9 r 13 [Narayanan v Chidambaram, A1940 M 585]. 


As Against Him' —Proviso. The proviso may, in appropriate cases, be invoked in 
two classes of cases: (/) where the decree is passed ex parte against all the defendants 
and some of them apply under this rule, and (i7) where the decree is passed e.v parte against 
some ot the detendants and on contest against others who defended the suit, and the appli¬ 
cation to set aside the decree is made by some of the defendants against whom it was 
passed ex parte. But where the suit has been dismissed against any of the defendants who 
appeared and contested, the decree can not be set aside against such a defendant under 
the proviso. Ihe substantive part of the rule as well as the proviso contemplates the 
setting aside of a decree “against” a defendant, not one in favour of a defendant. Em¬ 
phasis lies on the word “against” and the proviso does not empower the court to set 

^Sainst one of the defendants [B/iimmo v Girdharilah 
Ainz-o ^ ^ Chatidra. A1954 As 183 FB (cases reviewed; Madan v /{nnjir, 

A 1969 Or 77: see however Loon Karan v Prov Co-op <!tc, 1958 AU 367]. Suit cannot bo 
restored against detendants who have been exonerated [K//marnm v K, A1960 AP 114], 
Ordinarily ex parte decree should not be set aside against those who do not apply 
except »n suits for pre-emption, redemption &c [Suraj v Champalal A1%1. Rai 281], 
Jn a suitable case an ex parte decree can and should be set aside only acainst the 

applying, eg a rent decree should be set aside as against such defendants 
only [Keshab y Joyfulnessa. 32 CWN 507] or a money decree. The proviso contemplates 
ases ‘ c a ecree for the possession of a house in the joint possession of persons, a 
par I ion ecree and a decree for joint possession of property in the joint possession of 
two or more persons [Vasant v Tukaram. A1960 B 485], Where the decree is not joint 
and indivisible and each defendant has a separate defence, the whole decree need not 
be set aside [Vishwanadham v Venkaleswara, 1960 2 And WR 160]. Generally in ttte 
1 ^ money decree the proviso is not attracted [Fownr v Tukaram. A1960 B 485]. 
fl plaintiff acqumes a valuable right against persons not applying. But if there 
be an infirmity in the decree itself [Hiralal v Sitaram. A1952 B 446], or if a decree is 

'4 '' ^’^37 P 17; Bala Baksh v Ai«iri«fdin. 

\rhinri u v’v Mii’t'iu. A1959 A 251], or a decree against a person and a firm 

lennrlh Syndicate. A1938 L 82.3], or when the libilities of the defendants are not 

separable [Suryaprakasha V Srecramulu. A1931 M 61 eg, a decree for joint possession of 
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property in the possession of two or more persons, or a partition decree, the decree must 
be set aside in ioto and not in part. (See the proviso). 

When one of three defendants against whom an ex parte decree is passed applies 
and it is set aside, ft is re-opened against all of them [Padtnanabhan v Yohannan, A1957 
K 37 J. 

Dismissal of Application Under Or 9. r 13 for Default. As to the remedy 
when an application under Or 9, r 13 is dismissed for default, see notes to Or 9, r 9, ante 
p 426. An appeal lies under Or 43, r(/)(J) from an order rejecting for default an applica¬ 
tion under Or 9 r 13 as there is no ground for discriminating between rejection on merits 
and rejection for default [Doma v Ram Naresh. A1959 P 121 FB; Kumud v Hari, A1916 
C 391; tiuranjan v Malati, A1970 C 229; Madanlal v T M Bank, A1954 As 1 FB]— 
contra: No appeal lies from an order dismissing for default an application under Or 9 r 13 
[Chandar v Durga, A1924 A 682: Ram Cli v Tej, A1929 A 906; Gaja v Md Farukh, 
A1961 A 561 J. In appropriate cases application under the rule dismissed for default may 
be restored under s 151 [Sarat v Biseswar, A1927 C 534: 31 CWN 576; GanesJi V Bhagelu, 
A1925 A 773; Madanlal v Tripura M Bank, sup; Kunj v Chanchala, AI966 Or 24; Kapura 

V Naraxn, 27 P 187: A1949 P 491 obiter: see Doma V Ram Naresh. A1959 P 121, I26FB— 
contra: Vdayanath v Baikuntha, A1960 Or 176]. High Court would not ordinarily 
exercise its inherent powers to set aside order when remedy of appeal is not availed of 
except in exceptional cases [Sitranjan v Malati, sup; Jnanendra v Profulla, A1928 C 812: 
32 CWN 101; Abdul Jabbar v Azhar. A1937 C 425: 41 CWN 893 folld)]. 

Execution Proceedings. Or 9 does not apply to execution proceedings but only 
to decrees in suits or in proceedings in administration or guardianship akin to suits 
\XJ Po V Rioufreyt, A1939 R 115; see notes under s 141 and Arunachalam v Veerappa, 
55 M 17 FBJ. This rule does not apply to an ex parte order under Or 21, r 101 
[haricharan v Manmatha. 41 C 1]; or an ex parte order under Or 21, r 55 delivering 
possession to a decree-holder purchaser [Kaliakkal v Palani, A1926 M 980]. Execution 
proceedings not being amenable to Or 9, r 13, remedy open to defendant is to invoke 
inherent jurisdiction under sl51 [Awadh v Bindeshwari, A1969 Or 79]. 

All., A.P., M.P., Mad., &c, &c. (Am.). Failure to take acknowledgement or to 
affix the summons under Or 5, r 17 is cured by the added proviso and decree will not be 
set aside tor such irregularity [Anaithalayan v Marudamuthu, 1953 1 MLJ 302; A1953 

M 528]. 

Or. Proviso- 'Hie proviso applies only in the case of irregularity in service and not 
when there is no service at all [Radha v Dayal, A1962, Or 15]. 

Limitation -for an application under this rule is 30 days from the date of the decree 
or where summons was not duly served, when the applicant has knowledge of the decree 
(art 123 Urn Act). Apnlication for setting aside ex parte order is however. 3 years being 
governed by art 137 [Kiran v Abdul, A1966 Or 105]. "Knowledge” is something more 
than mere knowledge that a decree has been passed in some court. Tt is knowledge that 
a particular decree has been passed against him in a particular court in favour of a parti¬ 
cular person tor particular sum [Bapurao v Sadhu, 47 B 485: A1923, B 193; Kumud v 
Jatindra, 15 CWN 399, 403; Chintaman v Panna, A1931 N 119; Md Sahib v Alagappa, 
A1926 M 31J. 

Appeal and Revision. An appeal lies from an order rejecting an application 
under Or 9, r 13 [See Or 43, r 1 (d^] and for this purpose there is no distinction between a 
dismissal on merits and a dismissal for default [Kumud v Hari, 2! CLJ 628 . A1916 C 391, 
Doma V Ram Naresh, A1959 P 121 FB; Madanlal v T M Bank. A1954 As 1 FB; Bodhia 

V Ram AI927 P 240; Mufti v Maheshanand. A1929 P 529]. Defendant is not bound 
to appeal from an order rejecting an application; he may appeal from the ex patre decree 
itself under s 96 There is however no appeal from an order setting aside an ex parte 
decree [Shama v Harbans. 16 C 426; Binayak v Putain, 17 AU 10521; nor can any 
objection be taken to the order under s 105 in an appeal from the subsequent decree m the 
suit (see notes under s 105 ante). Appeal lies against an order under r 13 rej^ecting an 
application to set aside an ex parte decree in terms of award [Nihal v Khushal, 38 A 297; 

Muthukrishna v Muthalagiri, A1950 M 295]. , - , , ^ i. i- *■ 

When an application under this rule is dismissed for default and a fresh application 

to set aside that dismissal is also rejected, no appeal lies against the order [Sharif v Haidar, 
A1922 A 337- Brij v Baghoba A1932 N 101]. When a conditional order is passed setting 
aside a decree and the application under Or 9, r 13 is later dismissed for non-fulfilment 
of the condition, no application lies under Or 9, r9 .for this disrnissal. There is also no 
appeal against the order dismissing the second application [Venkatachartar v Md, 1940 
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2 MLJ 374; see however Narayan v Vaikunt, A1927 B 1 : 51 B 67]. Where the order 
was that on non-payment of costs within a certain date the application shall stand automa¬ 
tically dismissed, it is a “final order” [Kotiah v Narasimham, A1949 M 469]. 

Revision lies if an order setting aside an ex parte decree is based on any ground 
not recognised by law [Subramania v Varadarajalii, A1927 M 722; Pratap v Bhagwati 
Aiy3y O 111; Zenab v Md. A1938 S 76; Sadiq v Saimulnisa, A1936 L 618; Firm S T \ 
Khulsoom. 6 R 46; K B Dutt v Shamsuddin. 34 CWN 419; Keshab v Joyfidnessa» 32 
CWN 507; Radhamohan V Abbas, A1931 A 294— CONTRA : Shk Kallu v Nadir. A\922 A 
441 which was overruled by Ramsarup v Gaya, 48 A 175 : A1925 A 610 FB; Hari v 
Moinnddin, A1944 L 397]. The High Court will not entertain a revision application against 
a decree coming up in second appeal [Ghaznavi v Gur, A1937 A 691]. 

If when setting aside an t?x parte decree against some defendants, the decree passed 
on contest against other defendants and confirmed in appeal is also set aside, the High 
Court will interfere [Monmohini v Naranarayan, 4 CWN 456]. The filing of an applica¬ 
tion under Or 9, r 13 does not take away the right of revision [Manika v Krishna AI949 
M 396]. 

Exercise of Inherent Power. The majority view is that court has no jurisdic¬ 
tion to restore a suit or set aside an ex parte decree under sl51 if no case can be made 
out as required by Or 9, rr9 and 13 [Surajmal v Baliram, 48 CWN 415; K B Dutt v 
Shamsuddin. 34 CWN 419, 421; Radhika v Surendra. 67 CLJ 519; Haridas v Be/oy. 34 
CWN 222; serajul v Kashim. 39 CWN 894; Indian Jute <Scc v Nandlai. 57 CWN *495* 
Tulsiram v Sitaram. A1959 C 389; State v Shibsaran. A1960 A 360; Arun v Bharat 
Airways. A196I As 47; Debendra v Satyahala, 54 CWN 110; N^elaveni v Narayana, 43 M 
94 FB; Ghaznavi v Gur. A1937 A 691; Ajodhya v Phul. 1 P 277; Surendra v Mukund, 
A1949 P 68; Jagannath v Abdul A1923 L 147; Sharaf v Yakub. AI947 L 409; V Aung v 
Govt. A1940 R 162 FB; Damroo v Gokid, A1942 N 78; Pragji v Khilawan, A1946 N 393 
-^ONTRA : Lalta v Ram. 34 A 426; Bilasi v Curson. 44 B 82; Abdullabhai v Ishabhal 
A1932 B 634; Dajiba v Champat. A195I N 216; Sarup v Nilkant. 1953 B 109; Balmati v 
Jagbandhan, A1950 P 497 (decree set aside although application was filed after limitation)]. 

As to whether court can under s 151 restore an application under Or 9, rl3 dismissed 
lor detault, see ante, p 426. 

High Court. An earlier case held that though followed in principle Or 9, rl3 does 

not apply to Original Side decrees and a suit may be restored even where there is 

negligence [Banarji v Surhawardy. 55 C 473]. Later decisions did not quite agree with 

this [see Debendra v Satyabala, 54 CWN 110] and the view now is that rl3 applies and 

the limitation is under art 164, Limitation Act (art 123 of 1963 Act) [Debji V Santl 

A1952 C 332; Surendra v Hrishikesh, 46 CWN 280; Abid Ali v Prafulla. A1952 C 544; 
56 CWN 97J. 


ii^u* decree to be set aside without notice to opposite party, —No decree 
shall be set aside on any such application as aforesaid unless notice [as, c, bd] 
thereof has been served on the opposite party. 

[Rule amended in Assam, Cal & BD; r 15 added in Bom and Gujarat & Mysore]. 


High Court Amendments. 

ASSAM & NAGALAND—Same as in Calcutta. 

BOMBAY (Notn No 6373 of 21-12-1927).—.4rfrf rule 15. viz: — 

this Order ><> ^PPeah.-ln the application o 

appeiVant the word m r° h®’** '"elude ai 

PP ant, the vsord defendant a respondent, and the word ‘suit’ an appeal”. 

3-2-1933).-Cflnce/ the word “thereof’ am 
together with a copy thereof (or concise statement as the case may be)”. 

GUJARAT.—Same as in Bombay. 

MYSC^E.—Add as rule 15 the following: — 

application ™druX"U'ru?^^^^^^ 

BANGLADESH.—Same as in Calcutta. 


Delawar^^]9%C 2^r^^2T^Mi*T 4 R 71 party is imperative [Yarakantha 

.he „.,ee ,o ,, neet.™'(J,?”. tX « c”^:' A? 
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C 692; Govinda v Lukose, A1955 T-C 113]. The fact that the petition omits the name 
of some decree-holders or that notice is served on them beyond the period of limitation 
will not make the application defective or invalid [Dulal v Atuh 62 C 1057: 39 CWN 863]. 
An order for restoration of a suit dismissed under Or 9, r 8 without notice under Or 9, r 9 
is void [Ratnakar v Kulamoni. 1949 Cut 572]. Principle of representation cannot be 
urged under r 14 {Dadii v Dhani, AI934 P 396]. An auction purchaser of property sold 
in execution of an ex parte decree [Jatindra v Srinath, 3 CWN 261], or a person attaching 
such decree LSevugan v Obla, 20 MLJ 524], or a co-defendant [Sushil v Annada, 31 
CWN 906] are not opposite parties. 


ORDER X 


Examination of Parties by the Court 

1. Ascertainment whether allegations in pleadings are admitted or denied. 
—At the first hearing of the suit the Court shall ascertain from each party or 
his pleader whether he admits or denies such allegations of fact as are made in 
the plaint or written statement (if any) of the opposite party, and as are not 
expressly or by necessary implication admitted or denied by the party against 
whom they are made. The Court shall record such admissions and denials. 

Scope and Application. This rule prescribes the proper way of clearing up the 
pleadings at the first hearing. The oral examination should be carefully carried out and 
admissions or denials as are not contained in the pleadings must be recorded. Waste of 
much time and money can be avoided if the court makes proper use of this rule after 
case is opened iRam Kr v Ram Janki. A1952 A 355; SiSwaram v Munna, AI959 MP 5]. 
A writtan application is not a substitute for this oral examination [Aniumanunnissa v 

Ashiq, AI922 O 178]. , . . . , 

i\dmissions mad© by sl party under this rule are conclusive against him \^A odul v 

Maryam. A1926 R 710; Balmiki v Mathura, A1968 A 259]. Difference between rr 1 and 2 
indicated [Balmiki v Mathura, supi- Joint statement of defendants confessing judgment 
can be recorded [Khusi v Hakim. A1934 L 540]. When plaintiff is present but his advocate 
has not appeared, the court should proceed under this rule and interrogate the plaintiff 
without dismissing the suit [Esmail v Haji. 33 B 475]. A statement of defendant’s counsel 
on examination by court that he did not know how the defendant acquired his title to the 
mortgaged property, fell under this rule and could not be recorded [Vasumal v Karam, 
A1941 S 41]. 


2, Oral examination of party, or companion of party. —At the first hearing 
of the suit, or at any subsequent hearing, any party appearing in person or 
present in Court, or any person able to answer any material questions relating 
to the suit by whom such party or his pleader is accompanied, may be examined 
orally by the Court; and the Court may, if it thinks fit, put in the course of 
such examination questions suggested by either party. 


Scope and AppUcation. The examination under this rule should be made not 
with a view of taking evidence, or of ascertaining what is to be the evidence in case, 
but with the object of ascertaining the real matters in controversy in the suit [Oanga v 
Tiluckram 15 lA 119 : 15 C 533, 537]. Where the defendant was first called by the Judge 
and examined and allowed to be cross-examined, the unusual procedure was condemned 
by the Judicial Committee holding that the power under this rule is to be used only when 
he finds it necessary to obtain from any party information on any material question relat¬ 
ing to the suit and ought not to be employed to supersede the or^naiy procedure as to 
Irfal in Or 18 v Ramdei. 35 CWN 925 PC: A1931 PC 175; see Vasurnal v 

Karam A1941 S 141]. An appellate court cannot explain away a clear statement under 
r 2 on the surmise that the trial court might have wrongly recorded it iJagarnath v Md 
Yusuf A1965 A 266]. Statements under r2 are intended for clanfication of pleadings, but 
their value cannot be set at naught by any subsequent tutored statement ^ 

Premchand, AI962 A 447]. The rule does not provide for examination on oath 

A statement made by a party under this rule is binding only on him [Sitj-aj v Chhote, 
A1926 A 411; Amrita v Sripat. A1962 A 111] and is not evidence against the opposite 
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party until the latter has an opportunity of cross-examining [Dagar v Pleader, A1930 
L 947]. 


3. Substance of examination to he written .—The substance of the examina¬ 
tion shall be reduced to writing by the Judge, and shall form part of the record. 

This rule docs not apply to Provincial S C Courts (Or 50, rl). 

High Court. Does not apply in the exercise of ordinary or extraordinary original 
civil jurisdiction [Or 49, r3(2)]. 


4. Consequence of refusal or inability of pleader to answer. —(7) Where 
the pleader of any party who appears by a pleader or any such person accom¬ 
panying a pleader as is referred to in rule 2. refuses or is unable to answer any 
material question relating to the suit which the Court is of opinion that the 
party whom he represents ought to answer, and is likely to be able to answer 
if interrogated in person, the Court may postpone the hearing of the suit to a 
future day and direct that such party shall appear in person on such day. 

(2) If such party fails without lawful excuse to appear in person on the 
day so appointed, the Court may pronounce judgment against him, or make 
such order in relation to the suit as it thinks fit. 


Scope and Application. Personal appearance of party (see also Or 5, r3 and 
Or 9, r 12). The object of this rule is to get obscure points cleared up by obtaining infonna- 
tion from the parites and also if possible to get admissions so as to narrow down the 
issues \Bhimarao v Vcnkatrao, 5 Bom LR 687; Sewaram v Mimna, A1959 MP 5]. Court 
cannot issue an order under this rule unless the pleader refuses or is unable to answer a 
material question \Sotu v Hanmant. 23 B 318; Parmarath v Krishna. A1933 A 517- 
Sadeshwar V Quadir. 21 OC 252; Raghunath v Sitaram. A1965 J & K 60]. Where pleader 
expresses inability to state further pleadings, suit must be adjourned \Murl\dhar v Vithal, 
A1934 N 101]. In a suit against three defendants, the court struck off the defence of one 
for failure to appear in person but ultimately decided on merits and passed a decree against 
all. f/eW that the person whose defence was struck off could appeal from it and object 
^ striking off his defence under rl05 [Madhava v Bithal, 39 A 450 : 15 AU 

4 OJ. The stringent provisions of this rule should be used in the case of contumacious 
litigants who willfully refuse to obey the order [Data v Oodoy. 6 WR 247; Rajehookun V 
Busjeet. 20 WR 168; Oboy v Pearce. 22 WR 270; Sodhi v Dalchand, A1933 L 922]. 

Pronounce judgment'* means that in the case of the plaintiff the court may dismiss 

the case of defendant may decree it [Rajehookum v Busjeet, 5 «p]. This 

nprtnn and provides for all cases where a party is required to appear in 

[7Cfl/irfflr/i y Piithiyadath. 1921 MWN 390: 63 1C 961]. Under 
restore dismiss a suit for default in appearance and it can also 

A^68 Or 77 s7 ^ ’ ? l^andan v Hart. A1932 A 595; Venkata v Royal Chit 
bars a frech Cl *f \u ^t'der dismissing a suit under this rule operates as a decree and 
esh suit on the same cause of action [Ptmamchand v Mollison, 13 Bom LR 658]. 

out fOr 43. rl W], An irregular order with- 

ut any reason can be rechfied under s 151 and Or 47, rl [Parmarath v Krishna. A1933 

A 595] “ ^ fo’' default. Or 9, r9 applies [Nandan v Hari. A1932 


ORDER XI 

Discovery and Inspection 

by leaveCourt or defendant 

of the opTOsite oarS or^nv in writing for the examination 

tories when delivered shall of such parties, and such interroga- 

such interrogatories each of such Lrsolfc hereof stating which of 

without ^an order for thm plirpos?"^ ProvidpH"^T'’®ti°"^® P^ 

do not relate to anv m'xttf-rF V* that interrogatories whiti 

notwithstanding that they micht^”hf'°nd ® deemed irrelevant, 

of a witness. ^ admissible on the oral cross-examination 
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Re£ See RSC Or 31, rl. In the English rule “any cause or matter” appears for 
“any suit”. Power of court to order discovery &c suo motu (s 30); Premature discovery 
(Or 11, r20). On Discovery, Inspection &c, see Report of Civil Justice Committee Ch UI. 
Form of order for delivery of interrogatories (No 1, App C). 

Scope and Application. Scope of Or 11 [_Ganga v Krushna, A1967 Or 19]. Many 
of the rules in this Order relating to Discovery and Inspection are new and it follows 
English Or 31. By discovery a party is enabled to obtain from his opponent material 
facts or information as to documents or admissions which will support his own or damage 
his opponent’s case. Though the nature of each party’s case is set out in the plaint and 
the written statement, they may not sufficiently disclose their respective cases. The 
machinery provided in this Order may be availed of with the leave of the court for the 
elicitation of additional materials for better preparation of a case before it is brought 
to trial and to shorten its duration and minimize costs. For this purpose interrogatories 
may be submitted for answer by the opponent and discovery of documents may be asked 
for. In determining what interrogatories should be aUowed regard should be had to Or 11, 
r2. Inspection may also be obtained of documents disclosed in the opposite party s 
pleadings and affidavits. See also Or 12, r2 which disaUows costs of proving any docu¬ 
ment which a party neglects or refuses to admit after service of notice to admit. 

It will be remembered that the Court has power in a suitable case to order a further 
and better statement of the nature of the claim or defence under Or 6, r 5 and if the 
pleading of either party is too vague or general it may under Or 8, r 9 require him to 
file a further and fuller statement furnishing definite particulars. See also m this 
connexion Or 8, rr 3 and 7. The power of examination of the parties by the court at 
the first hearing (Or 10, rrl, 2) has also the object of clearing up the pleadings and of 
ascertaining what are the questions in controversy between the parties. 

At the time of framing the issues (Or 14, rrl,2) the court has the further duty of 
ascertaining after reading the pleadings and examining the parties upon what material 
propositions of law or fact they are at variance. The court may further under s 30 
suo motu make such orders as may be necessary in regard to answer of interrogatories, 

admission of documents and facts, discovery, inspection &c. .t. i r 

By a judicious and timely use of the above provisions, the parties with the help of 
the court may get themselves fully prepared before the trial. The advantages of a systematic 
and intelligent use of these rules have been thus expressed by Sir Cecil Walsh, KC, late 

Chief Justice, Allahabad High Court:— , j * j j *•!• a 

1 “ * ♦ ♦ The machinery of “Discovery”, if nghtly understood and utilised 

extracts from either side all the material documents in his possession, and with 
the aid of inspection and the supply of copies, enables both sides to go to trial fully 
equipped with all the relevant documents relied upon by either party. Nearly all 
questions relating to the relevance of the documents have already been determined 
in Chambers before the trial begins. Facts within the knowledge of one party, but 
unknown to the other have been disclosed, and elucidated, by admissions and interro¬ 
gatories. Thus nearly aU the cards are on the table and the risk of ‘surprise’ is 

reduced to a minimum. ♦ ♦ ^ ^ i.- 

Save in very exceptional circumstances a defendant is not ordered to produce his 

documents before the plaintiff has delivered his statement of claim [Gale v Dcnnam P 

H Ld 1930 1 KB 588 CA]. Similarly the plaintiff is not generally allowed discovepf 

untU kter defence [Union Bank V Manby. 13 CD 239], though in rare cases it may be 

allowed before statement of claim. As a rule a defendant is not allowed general discovery 

before putting in his defence [Disney v Longbourne, 2 CD 704]. Interrogatories are 

allowed—(a) to discover the nature of the case, or the facts on which reliance is placed 

in support of the case as distinguished from evidence,—the object being that his opponen 

may toow what case he has to meet [Fade v Jacobs. 3 Ex D 335 337; Marriott ^ Chamber- 

lain 1886 17 QBD 154 CA; Baijnath v Raghiinath, 41 C 6]; (6) to impeach or destroy the 

opponent’s case or to obtain information or f 

[Oriimbreecht V Farry, 1884, 32 WR 558; Bhagwan v Burjorn. 37 B 347, Ah Kader v 

Gobind. 17 C 840; Prasanna v Ram. 17 CLJ 66]. In the case of newspapers the practice 
is not to allow interrogatories asking the name of the person who gave information con¬ 
tained in the offending article, except in special circumstances In the case of othe 
publications the court has a discretion [Georgius v Vice-Chancellor &c. 1949 1 KB 

Lawson v Odham Press Ld. 1941 1 KB 1291. ;ncr„.rti‘nn 

An Election Tribunal has undoubtedly the power to direct discovery and inspect on 

of documents, but such power which the civil court may exercise is to the 

narrow limits of Or 11. The Tribunal can in a proper case call upon the returning officer 

to produce the ballot papers [Ramsewak v Hussain. A1964 SC 1249J. 


1 Foreword to the Author’s Law of Evidence. 
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Discovery will not be allowed of matters—(a) which are criminatory or penal (see 
however s 132 Evidence Act); {b) which come within the doctrine of legal professional 
privilege (see ss 126, 129 Evidence Act); (c) which relates solely to a party’s own casp 
iBrooks V Prescott, 1948 1 All ER 907 CA post; Benhow v Law, 16 CD 93, 95* Dinawur 

^ 55 CLJ 440]; {d) which are injurious to public interests (see ss 123 

24 Evidence Act) (Bray’s Digest, Art 42), The respondent is not bound to answer 
interrogatories which arc likely to lead to an incrimination of himself in any criminal 
offence [M,,enakshi v Radhakrisfma, A1960 M 184]. A person cannot be made a partv to 
a suit solely for the purpose of discovery [Rahimbhoy v Turner, 17 B 341], A partv is 

1*9 I rKR isenbow v Law. sap; Knapp v 

i^il 2 KB 730-1 CAJ. The nature of the case must be discovered or the facts which are 
relied upon as distinguished from the evidence of the case [Bade v Jacobs, sup- A-G v 
Cask,!,. 20 CD 537; Marrio, v Chamberlain. s„p]. It is not permissible^ ask the 

names of person merely as being the witnesses whom the other party is going to call 

substantial part of the material facts in the case; but 
here the name is a material fact it must be disclosed [Marriott v Chamberlain, sup- 

Z °TcL 3 KB 499 CA; Osram Lamp Co v Garbriel & Co. 1914 2 a 

u 129 CAJ. As to Discovery of documents, see Or 11, rl2. 

Pleadings and Discovery have now been adopted in the 
Code, their limited scope which was pointed out in earlier decisions [eg. Ali Kader v 

^ 2.3 C 117] is of no effect. There should not be any 

distinction at Present between the English and Indian systems [Bni;7iflt/i v Raghunath. 41 

A n'.,;. K i7^' . « eovemed by Or 3, rl [Majumdar v Surai. A1941 N 2051. 

^•senveL ‘^7 T ^ deprived of his right to deliver interrogatories or to get 

discovery [Ramlahao v Tansingh. A1952 N 135], 

two adjusted between two plaintiffs or 

wo defendants they are opposite parties within this rule. The words “opposite party” 

7 rh tv’ rJ2 "'wn any opposite party F^/imv v Smith. 18 QBD 193; Birchal v Birch. 1913 

shoiiM he In U ' Badra. n B 384]. For persons to be opposite parties there 

1090 between them at the stage of discovery [Gopal v Hansraj. 58 C 

A thJr^ n ^ defendant IS not an opposite party [Krishna v Madhava, 63 IC 258]. 
232] ° cannot be made to answer interrogatories [Kunwar v Jatan, 1946 ALW 

SueeZ'L^J!!. proceedings [see s 141 and s266 

Succession Act, Amla v Rajendra C 300]; proceedings before a land acquisition judge 

[Barn &Co\tfZ Disputes Act, IM? 

V i ^ & Co V Ind Tri. A1961 C 185; Delite 

A%59li isn" 189]; Payment of Wages Act [Afatingei- &c v Civil Judge. 

Railways Act s 77r Tf'"®* f 7 Mamage Act [Gmiga v Krashna, A1967 Or 19]; 

Le^s A^f rc t Pw AI968 MP 199]; proceeding under Money 

A?955 A 251- We nT-'' ^ 537]; Election Tribunal [Sri Niwas v Elec Trt. 

A1963 P 73 v’p^ ’S'*: Laliteswar v Bausshwar, 

the B T Act’(see sUs’t) 

wheth?ZTt>D^ean*r‘T™M is to detennine 

What QuestiZ Pho lid h h'" *° ‘"‘errogate the other side, but not to detennine 

interroSes %ho.?M h d ^ “ 5 C 707]. Tbe 

in the case but not ^ directed to ascertain actual facts bearing upon issues arising 

words or documents iw /f of 'aw, inference from facts or construction of 

7sZe^ by rermento^^ “'r^Th '' C 117], A party is enUUed to have 

as to facts material the Purpose of extracting from his oppenent information 

securing aLTsionI as ti s TTT “"V or for 

own case The r^ere faet Jh opponent’s case or to support his 

not make them cood as int Question would be admissible in cross-examination does 

purpose of fishing out a case'^fSh*”"®*’d should interrogatories be allowed for the 
A1957 Pu 141 Ll^LLlT V Bariorii. 37 B 347; Lajpat v Tejbhan. 

ting has other means of prorin'c"thp* '’®/’'!“"owed merely because the party interroga- 
interrogatories is to obtain'^adm ® rl'**^'* ‘'uestion, since one legitimate purpose of 

deliver in°rrrogatories to his v Motilal. A1960 C 536]. The ri^t to 

deprived of it [Ramlal v TutSf a" 952^ 
interrogatories of professional coi7m’iiniJr ^ cannot be allowed by 

Evidence Act [.Vriite Bank v w T ? aT admissible under s92 and s 126 of 

allowed in divorce cases r//i7//.m v S’ ?957 2 AH ER SJi *’'*®"°Satories ate very rarely 
Discovery should not be ordered at a preLSrJIlage. The points in contro««y 
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must be specified before order for discovery [B I S N Co v Secy of State, 15 CWN 87, 97. 
As to premature Discovery, see Or 11 r20]. Party directed to answer interrogatories 
can answer through recognised agent in the absence of a special direction to answer 
personally [Majiimdar v Sitraj, A1941 N 205]. Order wrongly declining to re-issue 
interrogatories can be revised under s 107 Govt of India Act (now art 227 of Constitution) 
[Jawahir v Shaw & Co, A1937 L 28]. 


2, Particular interrogatories to be submitted. —On an application for leave 
to deliver interrogatories, the particular interrogatories proposed to be delivered 
shall be submitted to the Court. In deciding upon such application, the Court 
shall take into account any offer, which may be made by the party sought to 
be interrogated to deliver particulars, or to make admissions, or to produce 
documents relating to the matters in question, or any of them, and leave shall 
be given as to such only of the interrogatories submitted as the Court shall 
consider necessary either for disposing fairly of the suit or for saving costs. 

Scope and Application. (See RSC Or 31 r2). Interrogatories should be disallowed 
if aimed at discovering the nature of opponent’s evidence, to ascertain what documents 
the defendant had and their particulars [Upendra v Sarada, 36 IC 883 (C)]. Under this 
rule the Judge has not any power to settle interrogatories, but he can only decide what 
should be administered [Anila v Rajendra, 43 C 300 : 23 CLJ 480; Tye v Willoughby, 
38 Sol Jol 338J. Procedure of delivering interrogatories in order to prove contents of 
inadmissible documents is entirely misconceived [Shamrao v Motiram, A1934 N 181]. 
Refusal to issue interrogatories is not a ground for revision [Roopchand w C M T Asscn,, 
A1923 L 282]. R 2 does not apply to arbitration proceedings [Kesrimal v Union. A1964 
C 545]. 

3, Costs of interrogatories.—In adjusting the costs of the suit inquiry shall 
at the instance of any party be made into the propriety of exhibiting such 
interrogatories, and if it is the opinion of the taxing officer or of the Court, 
either with or without an application for inquiry, that such interrogatories have 
been exhibited unreasonably, vexatiously. or at improper length, the costs 
occasioned by the said interrogatories and the answers thereto shall be paid 
in any event by the party in fault. 

See RSC Or31 r3. 

4, Form of interrogatories. —Interrogatories shall be in Form No. 2 in 
Appendix C, with such variations as circumstances may require. 

See RSC Or 31 r4. 


5. Corporations.—Where any party to a suit is a corporation or a body 
of persons, whether incorporated or not, empowered by law to sue or be sued, 
whether in its own name or in the name of any officer or other person, any 
opposite party may apply for an order allowing him to deliver interrogatori^ 
to any member or officer of such corporation or body, and an order may be 

made accordingly. 

Scope and Application. (See RSC Or 31 r 5). “Member or officer” [Welshbach Co 
V New Sunlight Co. 1900, 2 Ch 1; Berkeley v Standard D Co, 13 CD 91, 99]. If it is 
desired to interrogate a member who is not the secretary officer, he should 

also as a rule must be served [Chaddoch v Br S A Co, 18^, 2 B ^3]. Discovery by or 
against corrporation [Md Mehdi v G-G. A1948 S 100 FBT When a ^ 

liquidation the liquidator is the proper person [Re Contract Corpn. LR 7 Ch 207] but 
when he is cariying on a suit in another person’s name, he cannot be interrogated 

[Massey v Allen. WN 1878, 246]. 

6 Objections to interrogatories by answer. Any objection to answering 
any interrogatory on the ground that it is scandalous or irrelevant or not 
exhibited bona fide for the purpose of the suit, or that the matters inquired into 
art not sufficiently material at that stage, or on any other ground, may Iv taken 

in the affidavit in answer. 

Scope and AppUcation. (See RSC Or 31 r6). Leave to driver interrogatories do^ 

irr^r^Ur nrHer to answer them and any objection to answer can be taken imder this 
not imply an order to answer them y ^ ^^3 

.b£o» fc. V G-C ,« 5, CWN 2!0; CMn,., 
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V Lallu, A1947 A 343] When an ex parte order is made giving leave to interrogate, the 
other party has a right to come to have it set aside iSham v Sashi, 5 C 107]. Nothing 
can be scandalous which is relevant [Fisher v Owen, 8 CD 645, 653; Allhusen v Labourchere, 

3 QBD 654, 660]. The concluding portion of Or 11 rl distinguishing between discovery 
and cross-examination, shows that the discovery must be directly relevant to the matters in 
issue [Re Howel Morgan, 39 CD 316; Kennedy v Dodson, 1895, 1 Ch 334]. Respondent 
is not bound to answer interrogatories which are likely to incriminate him in any criminal 
offence [Meenakshisundaram v Radha Kr, AI960 M 184]. 

Interrogation of facts which will inform the party as to evidence to be obtained is 
allowed [A-G v Gaskill, 20 CD 519, 528]. Where the petitioner did not answer the 
interrogatories, but objected to delivery of interrogatories, his objection was under xl and 
not r6 [Kartick v Amal, 68 CWN 804]. An objection to the relevancy of interrogatories 
requires adjudication by the court [Bhagwan v Ram, 16 AU 762: 46 IC 660]. A party 
should not be compelled to give discovery of documents the relevancy of which is denied 
[Nittomoyee v Soobul, 23 C 117], 

In determining whether the matters enquired into are “sufficiently material at that 
stage”, the provisions of Or 11 r 20 should be borne in mind. A party may refuse to 
answer on the ground that the matter is premature [Neckram v Bank of Bengal, 14 C 
703]. “On any other ground” has reference to the grounds in Or 11 r7 as also to the 
general grounds on which discovery can be resisted {ante p 439). 

In a case when a person is called upon to answer all the interrogatories, the proper 
procedure for him is to apply under r7 [Raimohan v Kirit, A1961 Tri 23]. 

7. Setting aside and striking out interrogatories. —Any interrogatories may 
be set aside on the ground that they have been exhibited unreasonably or 
vexatiously, or struck out on the ground that they are prolix, oppressive, unneces¬ 
sary or scandalous; and any application for this purpose may be made within 
seven days after service of the interrogatories. 

Notes. Cf Or 6 rl6. Though the interrogatories have been allowed under Or 11 
r 2 any ground for setting them aside or striking them out under this rule is of course 
a ground for disallowing them or for objecting to answer them under r6 [Fisher v Owerit 
8 CD 645, 654]. Even when a party is ordered to answer interrogatories, it is open to the 
court to change its order and set aside or strike out the interrogatories. He is not materially 
affected as he could get the necessary answers in the cross-examination of witnesses and 
he can also let in evidence on his side [Raimohan v Kirit. «/p]. 

8. Affidavit in answer, filing. —Interrogatories shall be answered by affidavit 
to be filed within ten days, or within such other time as the Court may allow. 

See KSC Ur 31 r 8. Ordinarily time runs from date of service. 

9. Form of affidavit in answer. —An affidavit in answer to interrogatories 

shall be in Form No. 3 in Appendix C, with such variations as circumstances 
may require. 

See RSC Or 31 r9. 

10. No exception to be taken.— exceptions shall be taken to any affidavit 
in answer, but the sufficiency or otherwise of any such affidavit objected to as 
insufficient shall be determined by the Court. 

Notes. Where the whole answer is an evasion, the opponent may apply to have the 
whole struck out and a fresh answer put in [Furber v King, 20 WR 536]. 

11. Order to answer or ansyver further. —^Where any person interrogated 
omits to answer, or answers insufficiently, the party interrogating may apply 
to the Court for an order requiring him to answer, or to answer further, as the 
case niay And an order may be made requiring him to answer funher, 
either by affidavit or by viva voce examination, as the Court may direcc. 

Scope and Application. (See RSC Or 31 rll). The question for the court is whether 

sufficient or insufficient: it has not to go into the question of its truthfulness. 
A substantial answer is considered sufficient. If an answer is insufficient, a further answer 

^ Kennedy. 1884, 27 CD 15, 19. 21 CA; Field v Bennett, 1885, 2 
ILK 122|. Answer should not be evasive {Cf Or8 r4). When there is a viva voce 
exaiTunation. a roving cross-examination is not legitimate [Litchfield v Jones. 51 LT 572]. 

Ihe terms of this rule contemplate two orders: First an order for answer to the 
interrogatories or for the discovery or inspection of the documents within a specified timoj 
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and secondly upon the failure to comply with such order a further order dismissing the 
suit [Jagannath v Bala Pd^ 50 CLJ 397]. Appeal or review lies from an order of dismissal 
[Jagannath v Bala Pd, sup}. 

A party may deliver interrogatories to ascertain the nature of opponent’s case or to 
support its own. Interrogatories as to contents of a document cannot be issued. It is 
open to an assessee to object answering interrogatories on the ground of privilege. It may 
be necessary to interfere in revision to prevent injustice [Sliamrao v Motiram, A1934 N 181]. 

12, Application for discovery of documents .—Any party may, v/ithout 
filing any affidavit, apply to the Court for an order directing any other parly 
to any suit to make discovery on oath of the documents which are or have been 
in his possession or power, relating to any matter in question therein. On the 
hearing of such application the Court may either refuse or adjourn the same, 
if satisfied that such discovery is not necessary, or not necessary at that stage of 
the suit, or make such order, either generally or limited to certain classes of 
documents, as may. in its discretion, be thought fit ; Provided that discovery 
shall not be ordered when and so far as the Court shall be of opinion that it is 
not necessary either for disposing fairly of the suit or for saving costs. 

Scope and Application. (See RSC Or 31 rl2). Its object is to elicit admissions from 
the opposite parties that may obviate the necessity to produce lengthy evidence and 
expedite disposal IRajnarain v Indira, A1972 A 41]. Discovery may precede particulars 
if two conditions exist: (0 where the information sought is necessarily within opponent’s 
knowledge; (ii) where the court is satisfied that no unfair attempt to fish out a case is 
being made [Ramchandrayya v Buchayya, A1935 M 288]. The practice is for a party to 
apply for discovery of opposite party’s documents without any affidavit in support 
\Nittomoyee v Soobul, 23 C 117, 125]. Discovery of title deeds cannot be allowed on a 
fishing application; precision and description of documents are necessary ISomeshwari v 
Maheshwari, AI931 P 426]. No right to discovery of evidence from defendant to enable 
plaintiff to show that court has jurisdiction to try suit [Shivbhagwan v Onkarmal, 6 DLR 
(B) 98]. The words “possession or power’’ do not bear the limited meaning which they 
have tor the purpose of an order for production under r 14 (C/ the words “possession or 
power” in s 65(a) and s 162 Evidence Act). 

“Any party” and “any other party” contemplate “opposite parties” within r 1 [Gopal 
v Hansraj A1931 C 935; ante p 440]. A person cannot be made a party solely for the 
purpose of discovery IBerry v Keen, 26 Sol Jol 312]. A corporation can obtain discovery 
and inspection and can be compelled to make discovery and give inspection [Md Mehdi 
V Gov-Genl, A1948 S 100 FB obiter}. 

“Matters in question” means a question or issue in dispute in the action, and not the 
thing about which the question or issue arises [Phillips v P, 1879, 40 LT 815, 821]. 
Documents containing information directly or indirectly enabling a party to advance his 
own case or to damage his opponent’s [Compagnic <&c, v Peruvian &c, 1882, 11 QBD 
55, 63], or which throw any light on the case [Hutchinsoti v Glover, 1875, 1 QBD 138, 
141] are documents which relate to the matter in question in the suit; and they are not 
confined to such documents as would be admissible in evidence [Compagnic <&c sup, per 
Brett LJ], \ | 

As to matters of which Discovery will not be allowed, see notes to Or 11 r 1 {ante 
p 439). When an order for discovery is passed the party must file affidavit even if document 
is not in his possession [Jawand v Krishna, A1950 N 8]. Discovery of defendant’s note 
books and documents which related solely to his own case and did not in any tend to 
support the plaintiff’s case or to impeach defendant’s case cannot be allowed [Books v 
Prescott, 1948, 1 AU ER 907 CA]. 

Or 11 r 2 is considerably wider than Or 13 r 1. The right to obtain discovery is not 
limited merely to those documents which may be held admissible in evidence when the 
suit is ultimately tried [Gobinda v Magniram, A1940 C 3311. All the documents relating 
to the case should be embodied in the affidavit filed by the party. If he considers that he 
is entitled to protection in respect of production of any document entered in the affidavit, 
he is at liberty to raise such objection if and when he is ordered to produce the document 
under Or 11 r 14 or to give inspection under Or 11 rl8 [Gobinda v Magniram, sup}. 
There is nothing in Risk Note “B” which stands in the way of delivery of interrogatories 
to the Railway or to obtain discovery of documents to prove misconduct [Domn v 
Namdeorao, A1952 N 36]. 

No presumption can be drawn for non-production of a document unless necessary 
notice has been served on the party and the procedure in rr 12 and 13 has been followed 
iGordhan v Anand, A1942 A 242; Ramraja v Deo, A1945 P 453; Ramkishun v Abu, A1943 
P 64; see Silas v Desraj, 42 LA 202: 37 A 557]. When there is an order for discovery 
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upon a party and it is alleged that some of the documents may have been destroyed, it is 
incumbent on him to give evidence of diligent search and in its absence a presumption 
may arise that the contents are unfavourable to that party [Motilal v Kundan, A1917 
PC 1; 21 CWN 929]. In a suit for accounts on the basis of adjustment of accounts, 
defendant cannot be heard to say relying on the abstract doctrine of onus that it was no 
part ot his duty to produce them unless he was called upon to do so [Hiralal v BadkulaL 
A1953 SC 225]. If one defendant is not entitled to discovery against his co-defendant, 
he cannot obtain it indirectly by insisting on performance of such order obtained by 
plaintiff but not complied with [Gopal v Hansraj, 58 C 1091]. 

As to State documents, the court is entitled to prescribe, in any particlar case, the 
manner in which the claim for privilege must be made if it is to be allowed. It can 
always enquire into the nature of the document and require some indication of the injury 
to the State which would result if it were produced [Robinson v South State of Australia, 35 
CWN 1121: A1931 PC 704. For a fuller discussion on the subject, see Sarkar's Evidence, 
12th hd s 123 pi 161 et The English rule that when the Crown is a party to a suit 

it has a prerogative not to give discovery of documents at all does not apply in this 
country. An order for discovery can be made against the State under Or 11 as it does 
not stand on a higher footing than a subject [Md Mehdi v G-G in Council, A1948 S 100 
FB; Dinbai v Dorn, A1951 B 72]. Claim for privilege by Govt should be decided at the 
stage of recording of evidence, such decision at the stage of interrogatories is premature 
and liable to review [S w S Mahajani, A1970 B 306]. 

The rule is permissible in election petitions [Rajnarain v Indira, A1972 A 41]. 

13. Affidavit of documents. —The affidavit to be made by a party against 
whom such order as is mentioned in the last preceding rule has been made, 
shall specify which (if any) of the documents therein mentioned he objects to 
produce, and it shall be in Form No. 5 in Appendix C, with such variations as 
circumstances may require. 

Scope and Application. It is sufficient if the documents are described in such a 
manner as to enable production, if ordered [Taylor v Batten, 1878, 4 QBD 87, 88]. When 
privilege is claimed the affidavit should set out the grounds and the grounds of privelcgo 
must be sufficiently disclosed [Urnbica \ B S & W Co, 22 C 105]. No privilege attaches 
. to statements made by defendants’ servants relating to subject matter of suit [Cen I S dt 
Co V G I P R, A1927 B 367; see Wallace v Jefferson, 2 B 453; Ryrie v Shiv, 15 B 7]. 
In the case ot documents for which protection is claimed, identification but no description 
is necessary {Budd?n v Wilkinson, 1893, 2 QB 432]. 

When affidavit is insufficient, a summons may be taken out to consider its sufficiency 
[Oriental Bank v Brown & Co, 12 C 265; Jabub V Kanai, 20 C 587], If the affidavit is 
insufficient, the party will be ordered to amend it [Arnarendra v Kally, 2 CWN 17], or 
a further affidavit will be ordered (see rI9). The party’s affidavit claiming privilege on the 
ground that the documents related exclusively to his own title is conclusive [Vinayak V 
Narotam, 17 B 581 following Morris v Edwards, 24 QBD 287 affirmed in 26 Ch D 724]. 

Court may in a particular case allow a party’s agent to make affidavit [Dt Board V 
Atul, A1934 P 693], A party’s statement that he has no document relating to the matteis 
m question other than those set forth in the affidavit is conclusive and there can be no cross- 
examination upon it. nor can there be interrogatories on the question [Lai v Secy of Stattt 
A1944 L 209; Kedar v Biswanath, 46 A 717], It is conclusive unless and until the other 
party applies under Or 11 rl8(2) supported by an affidavit for inspection of documents 
not mentioned in the pleadings of affidavits of his opponent v Rikhnalh, 5 

PLJ 550; 58 IC 281]. Only if the court was satisfied that there might be some specified 
rclevent documents in the party’s possession, and a prirna faci^ case was shown, would 
an interrogatory be allowed [Kail v Truman, 29 CD 307; Nicholl v Wheeler, 17 QBD 
101], An affidavit is ordinarily conclusive, but if court is satisfied as to the existence of 
other relevant documents, it can order a further affidavit v Afarfin & Co, A195I 

C 39], It is the duty of the solicitor to sec that the relevant documents have been omitted 
from his client’s affidavit [Woods v Martins Bank Ltd, 1959, 1 QB 60; United Bank y N S 
Bank. A1962 C 325. 327J. The Advocate-General cannot be called upon to make discovery 

upon oath [Adv-Genl v Adamji, 30 B 4741. As to presumption from non-disclosuic ctf 
documents, sec Moti v Kundan, 19 Bom LR 471. 

14. Production of documents, — It shall be lawful for the Court, at any 

time during the pendency of any suit, to order the production by any party 

thereto, upon oath, of such of the documents in his possession or power, relating 

to any matter in question in such suit, as the Court shall think right; and the 

Court rnay deal with such documents, when produced, in such manner as shall 
appear just. 
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Scope and Application. (See RSC Or 31 r 14). In conformity with the then established 
practice in the equity courts, the words “it shall be lawful” were interpreted to mean that 
the court has no discretion to refuse production provided the documents relate to the matter 
in question and are not privileged \_Bustros v White, 1876, 1 QBD 423, 426; see Wallace v 
Jefferson 2 B 453 and the observations in Balamoney v Ramaswami, 30 M 230 contra : 
Vishnu V New York L I Co, 1 Bom LR 790]. But notwithstanding the wording of the 
rule the power to order production should be taken as subject to special discretion given 
by the proviso to r 18 post [Hope v Brash, 1897, 2 QB 188 CA; Ramanathan v Annamalai, 
A1931 M 825] A later case has held that “it shall be lawful” pnma facie import 
discretion [Ramhari v Niranjan, 50 CWN 8451. An order under r 14 is not dependent 
upon any prior order being made under r 12. It can be made at any time 
application or sito molu [Ramhari v Niranjan, sup; Sri Niwas v Elec Tribunal, AI955 
A 251; Varalakshmamma v Bala, Ai958 AP 157; Ghulam V 5. A1961 J & K 20]. Order 
for discovery of document before delivery of statement of claim can be made only in 

exceptional circumstances [^Speyside &c v Wraymond &c, 1950, 1 Ch 96]. 

In order to justify an order for production, “possession or power” in this rule has 

a narrower meaning than for purpose of inclusion in an affidavit in pursuance to an order 
under r 12. It means sole legal possession, a right and power to deal with the documents 
[Kearsley v Phillips. 10 OBD 36, 40 (before CA ibid p465); Coomes v Hayward. 1913, 1 
KB 150], Possession of agent is possession of principal, and one partner represents other 
partners [Haji v 1 B 496]. See generally ss 130, 162 Evidence Act. In a suitable 
case a defendant may object to production on the ground that the document relates solely 
to his title but if that document may have some bearing in support of plaintiffs title, 
such objection cannot be validly raised [Gobinda v Magniram. A1940 C 331]. Power 
under r 14 should be exercised with caution. It applies to existing documents in possession 
or .power of a party. An order on the defendant to apply for certified copy of incorne- 
tax return and to produce it is not legal [Velayudhan v Subramama. AI941 M 709; 

Ma Hla v M, A1938 R 276]. . ,, 

“Relating to” includes documents which may directly or indirectly enable a party 

to advance his own case or damage his opponent's [Hutchinson v C/over, 1 QBD 141; 

Compagnie &c v Peruvian &c. 11 QBD 62, 63; O’Rourke v Derbyshire. 1920 AC 581, 

606 per Viscount Finlay]. . .... . - 

Non-compliance with an order under this rule does not justify the striking out of 

the defence [Kripa v Jawahir. 26 ALJ 1376], or summary dismissal of suit [Subramania 

V Bomercotty. A1933 M 870]. Deliberate refusal to produce justifies the assumption 

that the documents would have supported the other party’s case [Ahmed v Joti. A1944 

Order for production against Collector in a suit in which Government is a party 
r5ecy of S \ Krishnaswamy. A1939 M 521. There can be order for discovery against 
Government [Md Mehdi v G-G in Council A1948 S 100 FB ante\. Order under r 14 
is not subject to revision [In re Nizam. 9 M 256; Balamoney v Ramaswamy. 30 M 230]. 


15. Inspection of documents referred to in pleadings or affidavits .—Every 
party to a suit shall be entitled at any time to give notice to any other party, in 
whose pleadings or affidavits reference is made to any document, to produce 
such document for the inspection of the party giving such notice, or of his 
pleader, and to permit him or them to take copies thereof; and any party not 
complying with such notice shall not afterwards be at liberty to put any such 
document in evidence on his behalf in such suit unless he shall s^bsfy the ^ourt 
that such document relates only to his own title, he bemg a defendant to the 
suit, or that he had some other cause or excuse which the C^urt shall deem 
sufficient for not complying with such notice, in which case the Court may allow 
the same to be put in evidence on such terms as to costs and otherwise as the 


Court shall think fit. 

Scope and AppUcation. (See RSC Or 31 rl«. Inspection of property which is 

the subject matter of suit, see Or 39 r7 (/)(a)^ ^ ’’"'lilted i^tL lis^^ ^ 

does not apply to documents relied upon by the plaintiff and mentioned in the list filed 

under Or7 r 14 [ChandmuU v Dhanraj. A1920 C 416: 24 J 

1953, 2 Cal 3091; folld in Orissa [Achyatananda v Khawa, A1967 Or 156], see Go/ja/ 

V Sved A1944 P 177* Nagpur tSec v Onama &c, A1938 N 239] contra: m Bombay 

that ft allies to documents relied upon bv the plaintiff as also to documents referred 

to n thH v Nurhury, 18 B 368; Khetsidas v Narotamdas, 32 B 152]. 

The MadrL view is the same as in Bombay boWing that T^Td v 

A1956 AP 115], In a suit against a public body the defendant must allow 
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inspection of the relevant documents to which the plaintiff has no access [Munpl Bd v 
Asharfi, 44 A 202J. Inspection of documents referred to in the list filed under Or? r 14 
[Janki \ Kushalaya, AI943 L 207; Nagpur Slc v Onama &c, sup^, 

“Affidavits” include answers to interrogatories {Moore v Peachey, 1891, 2 QB 1071 
Until an affidavit of documents has been directed to be filed, the court would have no 
jurisdiction to order inspection {Burn & Co v Jitendra, A1956 C 592]. Right to inspection 
includes right to take notes and obtain copies [Gobinda v Kunja, 14 CWN 147] If 
necessary court can order photograph to be taken [Lews v Londesborough, 1893, 2 QB 1911 
A party proceeding under r 15 or r 18(2) must act promptly and delay in itself mav 
be a pod ground for refusing to grant time for filing written statement until after 
inspection has been made [A^ G Works Co v O G Works Co, AI938 N 239]. In the 
cases of documents referred to in the plaint, the defendant can inspect them even before 
filing written statement. But before filing written statement he is not entitled to inspect 
documents not referred to in the plaint under Or 11 r 12 even though they relate to a 
matter in question m the suit [Gopal v Sycd, A1944 P 177]. There is no provision in the 
Code entitling a party to have a search warrant from the court for seizure of documents 
trom the opponents house and their inspection [Rafiqa v Aisha, A1945 A 363]. 

Inspection of ballot papers should be ordered after the greatest circumspection [jRaimj 
Kr V Nooncy, AI928 M 1129; see Ramsewak v Hussain, A1964 SC 1249]. In an election 
petition inspection of documents which are referred to in the pleadings or in the affidavit 

A ordered under rI5 [Ramsewak v Hussain, 

^ ^ Repr of People Act is applicable, but it contemplates CPC as 

passed by Legislature and not inclusive of local amendments [Kidwai v Yadav, A1964 
A 86], Disciplinaiy proceedings against Govt servant under art 226—Inspection of 
documents [5 v Soilendra, 68 CWN 203]. Court should not order inspection of documents 
pertaining to election without notice to the successful candidate and before a prima 
facie case is made out [Tadulinga v Sakuntala, AI949 M 835]. 

/o Iv^tice to any party to produce any documents 

referred to in his pleading or affidavits shall be in Form No. 7 in Appendix C. 
With such variations as circumstances may require. 

See RSC Or 31 r 16. 

for inspection when notice given.— The party to whom such 
notice IS given shall, within ten days from the receipt of such notice, deliver to 
the party giving the same a notice stating a time within three days from the 

documents, or such of them as he does not object 
to produce may be inspected at the office of his pleader, or in the case of bankers' 

books or other books of account or books in constant use for the purposes of any 

business, at their usual place of custody, and stating which (if any) of 

J pSm 8 produce, and on what ground. Such noti^ shdl be 

. 8 in Appendix C, with such variations as circumstances may require. 

conlmu"ed%r? AppUcation (See R'SC Or 31 r 17). "Document^’-This rule is not 
conI nued to cases where there has been an affidavit of documents under rr 12. 13; it 

? documents mentioned in rl5 [Re Fenner & Lord, 1987. I QB 667]. Proper 

"'bere business is conducted and accounts are kept 
\_Kevaldas v Pesionii, 5 B 467; Indra v Bansropan. 39 CWN 667]. 

nii^. *is‘ >"^P^otion.—{l) Where the party served with notice under 

insDectinn"^r)r 9^ “ ''P’® inspection or objects to give 

Sin nla Jo f P'P‘'0" ‘^e party desiring it. make an order for inspec- 

f2) An^ of ‘be suit of for saving ?osts. 

; tu r “PPbcation to inspect documents, except such as are referred to 

tlon is^nnde"or disl££* or affii^vits of the party against whom the'applica- 
an affidivlf show?nc- of ^ of documents, shall be founded upon 

n" H “auTS „ro?JS. ws 

not necessary either for disposing fairly of the suit or for saving costs. 
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Scope and Application. (See RSC Or 31 rl8). Before an order under this rule the 
preliminary notice under rl5 must be given [Mahendra v Ishan, 10 C 56]. The proviso 
to sub-rule (7) gives a discretion limited to its terms. Refusal of inspection on the general 
ground that it was sought before the filing of the written statement is not a proper 
exercise of the discretion [Ramanathan v Annamalai, A1931 M 825: 61 MLJ 704]. There 
is absolutely nothing in rI8 to suggest that it is a pre-requisite to rI5. It lays down 
an alternative procedure [Venkanna v Ramarao, AI935 M 234]. Ordinarily no inspection 
should be allowed of documents not mentioned in the plaint till after defendant has 
filed written statement; but the rule is not inflexible [Kluetsidas v Narotam, 32 B 152; 
Andhra Bank Ld v Narendra, A1956 AP 115]. When documents sought to be inspected 
have not been referred to in pleadings or affidavits and appears only in the list filed 
under Or 7 rl4(2), the defendant unless he proceeds under Or 11 rl8(2) cannot insist on 
a right of inspection before he can be called upon to file written statement [N G Works 

V O G Works, A1938 N 239]. In a suit on settled accounts, the mere inability of a 
party to particularise his allegations in not a ground for refusal of inspection [Rama- 
krishniah v Satyanadhan, 55 M 704]. In a fit case an order for inspection of the 
opponent’s books may precede particulars of fraud, if any [Damodaran v Aaron, A1960 
K 2011. 

Under sub-r (/) a party can inspect only particular entry or entries referred to in the plaint 
and for inspection of other portion of account books recourse has to be had to sub-r (2) 
[Firm Balmakund &.C v Firm Fatehchand, A1968 P 474]. Under sub-rule (2) inspection 
can be made not only in respect of documents mentioned in the pleadings and the affidavit 
of discovery, but also in respect of other documents. The difference between the two 
cases is that in the case of documents not mentioned in the pleadings or the affidavit, 
the court has to be satisfied about their relevancy by an affidavit, if the court is not otherwise 
satisfied [Gobardhan v Jai Devi, 53 A 442: A1931 A 231; see Basanta v Kumudini, 38 
C 428]. In such a case the other party should be given an opportunity to file a counter 
affidavit in answer [Nittomoyee v Soobul, 23 C 117, 127]. In an election petition inspec¬ 
tion of other documents in the possession or power of the other party may be ordered 
[Ramsewak v Hussain, A1964 SC 1249]. Before ordering inspection of marked rolls, 
ballot papers &c court must be satisfied that they are required bona fide [Krishnaswamy v 
Hatesan, A1950 M 258]. 

The rcouit must apply its mind and give reasons for determination whether the 
documents sought to be inspected are relevant [A H Society v Workmen, AI966 M 375] or 
whether it is necessary either for disposing fairly of the suit or for saving costs [Chunilal 

V Dharamshi, A1969 G 213]. Inspection of documents filed by party cannot be had as a 
matter of course. When the question was whether a suit temple was public or not, the 
court cannot order inspection of defendant’s documents before determination of that 
issue [Bhagyalakshmi v Srinivasa, A1960 M 510 {Br I S N Co w Secy of S, 38 C 230 
rel on)l. 

Court finding party entitled to inspect document cannot refuse prayer for taking 
copies [5 C Sen Gupta v Durgabati, A1967 C 628]. 

If a notice under rl5 be not answered under rl7 the party may apply for an 
order under this rule supported by a affidavit [Dhapi v Ram Pd, 14 C 768]. Order 
of inspection “forthwith” takes effect even though it is not drawn up [Gulraj v Kaniram, 
42 CWN 457]. If a party thinks that he is entitled to protection, he niay raise objection 
when he is ordered to produce under r 14 or to give inspection under rl8 [Gobind v 
Masniram, A1940 C 331]. 

Appeal. No appeal lies from an order allowing inspection [Ahmed v Ayesha, 11 
Bom LR 248]. There is also no appeal under Cl 15 of Letters Patent [Sonbai v Ahmedbai, 
9 BHCR 398, 409]. The High Court will not interfere in revision with an order refusing 
inspection [Balamoney v Ramaswami, 30 M 230— contra: revision maintainable against 
order allowing inspection [Chunilal v Dharamshi, A1969 G 213]. 


19. Verified copies. —(7) Where inspection of any business books is applied 
for, the Court may, if it thinks fit, instead of ordering inspection of the original 
books, order a copy of any entries therein to be furnished and verified by the 
affidavit of some person who has examined the copy with the original entries, 
and such affidavit shall whether or not there are in the original book any and 
what erasures, interlineations or alterations: Provided that, notwithstanding 
that such copy has been supplied, the Court may order inspection of the book 
from which the copy was made. 

(2) Where on an application for an order for inspection privilege is 
claimed for any document, it shall be lawful for the Court to inspect the docu¬ 
ment for the purpose of deciding as to the validity of the claim of privilege. 
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(i) The Court may, on the application of any party to a suit at any 
time, and whether an affidavit of documents shall or shall not have already 
been ordered or made, make an order requiring any other party to state by 
affidavit whether any one or more specific documents, to be specified in the 
application, is or are, or has or have at any time been, in his possession or 
power; and, if not then in his possession, when he parted with the same and 
what has become thereof. Such application shall be made on an affidavit stating 
that in the belief of the deponent the party against whom the application is made 

has, or has at some time had. in his possession or power the document or docu¬ 

ments specified in the application, and that they relate to the matters in question 
in the suit, or to some of them. 

Scope and Application. [Sub-rule (2); Privilege]. (See RSC Or31 r 19-A). Privilege 
in regard to documents of State (s 123 Evidence Act). While the court cannot inspect 

documents relating to affairs of State under s 162 Evidence Act. it may take “other 

evidence” under that section in order to determine the character of the document [Jjiatali 
V R, 47 CWN 928; Bhaiya Saheb v Ramnath, 1940 Nag 280; In re Mantubhai» A1945 
B 122; State v Sodhi Snkhdeb, A1961 SC 493 [See Sarkar’s Evidence, 12th Ed notes under 

ss 123 and 162]. i 

_ # • 

The Judicial Committee held that the court has always the power to inspect State 
documents in order to decide the validity of the claim for privilege. In this case apart 
from common law principles, reliance was placed on Or31 r 14(2) of the Rtiles of the 
Supreme Court. Australia, which corresponds exactly with RSC Or 31 rl9-A corresponding 
to this rule [Robinson v South State of Australia, 35 CWN 1121; 1931 AC 709]. This 
case was not approved by the House of Lords in Duncan v C Laird <6 Co Ld, 1942 AC 
624]. It was held that as Robinson's case turned on the construction and meaning of a 
provision which corresponds exactly to Or 11 rl9(2), it is good law for the purpose of 
construing that rule [Ijjotali v R, sup'l. But when privilege is claimed on the allegation 
that it is a State document, the prohibition of inspection by court in s 162 Ev Act holds 
good [G G in Co///rc/7 v Pe,?r Md. A1950 Pu 228 FB]. It has later been held that Or 11 
rl9(2) cannot override the provisions of s 123 Evidence Act which is a specific provision 
of law [Lakshman v Union. A1960 P 192; State v Sodhi Sukhdev, A1961 SC 493: 1961, 2 
SCR 37J. As to claim of privilege by affidavit by Minister, see notes to s 123, Sarkar's 
Evidence 12th Ed p 1174. 

Sub-rule (3). To justify an order under sub-r(.?) the party must in his affidavit 
name and specify the document so that it can be identified. It is not sufficient to make 
a general affidavit \Sonbai v Ahmedbhai. 9 BHC 398; Ahmed v Ayeshabai, 11 Bom 
LR 248]. Sub-r(.?) “is not a process of discovery, but only a process in aid of discovery; 
and the documents must be so specified that thev can at once be indentified'* [p(?r 
Fletcher Moultan L J. Huntly v Backworth Collieries. WN 1911, 34 CA]. 

20. PremaUtre discoverw — Where the party from whom d'seoverv of any 
kind or insnection is soucht obiccts to the same, or anv part thereof, the Court 
may. if satisfied that the right to the discovery or inspection sought depends 
on the determinat’on of anv issue or question in disnute in the suit, or that 
tor any other reason it is desirable that any issue or Question in disnute in the 
suit should be determined before decidme uoon the richt to the discovery or 
inspection, order that such issue or ouestion be determined first, and reserve 
the question as to the discovery or insnecdon. 

Scope and Application. fSec RSC Or 31 r20). The making of the common order 
under r 12 docs not preclude an order beinc subseouentlv made under this rule fDe 
Carteret v Land &c. 70 LT 323; NaUni v Martin & Co. Ai951 C 39]. Discovery should 
not be refused if it is required for ascertaining the plaintiff’s rights at the trial [LeitcH 
v Abbott, 1886, 31 Ch D 374, 3761. The purpose of r20 is to give the court power 
of raising and determining an issue before the hearing of the suit itself [Ahmedhho^ Y 
VuUeehhoy, 6 B 572]. The mere fact of filing certain documents by a party does not give 
the other side the right to inspect them as a matter of course. When the decision in any 
suit depends on the finding of a preliminary issue going to the root of plaintifTs case, court 
cannot order inspection of defendant’s documents before the determination of that issue 
[ hat^yalakshini v Sruiivasa, A1960 M 510], R 20 is not a bar to discovery when for deter* 
mining the very issue of a settled account, the discovery or production is essential [Rtana 
C landrayya V Buchayya. A1935 M 288]. Postoonoment of discovery and inspection unffi 
^me issue IS determined is discretionary and not obligatory [t/nion v rATmirtaroyfln, A1953 

2811 . Where plaintiff wished to inspect account book of partnership with a view to 

hsh ou entries in support of his case, it was disallowed {Lajpot V TeL A1957 P 14; see 
Bhafjyalakshmi v Srinivasa, sup^. 
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21. Non-compliance with order for discovery .—^Where any party fails to 
comply with any order to answer interrogatoiers, or for discovery or inspection 
of documents, he shall, if a plaintiff, be liable to have his suit dismissed for 
want of prosecution, and, if a defendant, to have his defence, if any, struck out, 
and to be placed in the same position as if he had not defended, and the party 
interrogating or seeking discovery or inspection may apply to the Court for an 
order to that effect and an order may be made accordingly. 


Scope and Application. (See RSC Or 31. r2I). The penal provisions of r2I 
can be invoked only if there has been an order to answer interrogatories or for discovery 
or inspection of documents under rr 11, 12 and 18 [Krishnarao v S, A1962 AP 249, 
DevkdTQn v Satigidos, A1925 B 386j Kishan v Sultan, 38 A 5j Ratnpat v Habib, A1926 
A 553; Chandra v Lallii, AI947 A 343], or to produce documents under r 14 [Tafazul v 
Shah Md, A1949 A 261]. It does not apply to case of non-compliance with order for 
production of documents under r 14 [Lyallpur S M Co v Rant, A1922 A 235; Sithamalli v 
Ramanathan, A1924 M 582; Khaliluddin v Matluba, 48 CWN 677— contra : Ramnath v 
Prabhu, 65 IC 661]. It is doubtful if in such a case a penal order can be passed under 
sl51 [Khaliluddin v Matluba, supY There is no difference between “stands dismissed’* 
and “be dismissed”. The order becomes on default a final order [Gulra} v Kaniram, 42 
CWN 457]. R21 does not provide for a notice before an order under it. and notice is not 
necessary in every case [Arya I Co Ltd v Channalal, A1957 A 400]. If the party concerned 
is a pardanashin lady it should be taken into account before making the order [Behart 
v Habiba, 8 A 267]. The penalty was not enforced in case of pardanashin ladies [Kalian 

V Safdar, 8 A 265]. . • . . 

R 21 is not attracted where the order does not indicate the manner in which the 
answers can be characterised as incomplete or vague [Kishanram v Gewarchand, ILR 11 
Raj 47]. The power cannot be exercised suo motu without any application by a party 
[Abdul Aziz V Raj, A1968 A 119]. The power to strike out should not be exercised 
except in extreme cases [Sham v Sashi, 5 C 707; Rameshwar v Rikhnath, 5 PLJ 550] where 
there is obstinacy or contumacy or a wilful disregard of court s order [Banshi v Palit, 1 
CLJ 295; Allahabad Bank v Ganpat, A1929 L 750; Chettyar Firm v Nachiappa, AI935 
R 310; Jaganram v Chandu, 49 CWN 132; Shyamlal v Ganpatlal, A1954 MB 65]. Not 
swearing an affidavit on counsel’s advice that denial in witness box would be sufficient is 

not wilful default [Javan v Krishna, A1950 N 8]. 

The rule does not justify shutting out all evidence, although the party in default was 
allowed to defend the suit [Chattra v Mohan, A1931 P 114]. Non-compliance with an 
order on defendant to pay certain sums to the receiver does not justify striking out of 
defence [Ramayya v Sama, A1947 M 92]. Infliction of the penalty after the trial is closed is 
improper [Dinbai v Fromroz, 43 IC 71]. Non-compliance with order and presumption 
under sll4 Evidence Act [Ram v Abu, A1943 P 69]. Refusal to produce certain docu¬ 
ments is not a lapse within r2I. If documents are not produced under r 14, the court 
would be entitled to make an adverse presumption [Amarsing v Chaturbhuj, A1957 Raj 
367]. 

On non-compliance with an order for inspection of goods the defence was struck out— 
Held that such judgment can be signed if the inspection order contained a provision to 
that effect. Without it the failure to comply did not fall within “discovery or inspection 
of documents”. Sentences in the defence dealing with the goods in question were ordered 
to be struck out [Oxford v Gonshaw, 1948 2 All ER 229 CA]. For non-compliance by 
defendant with interlocutory order under r 21 appeal against decree eventually made is not 

incompetent [5* v Jagannath, A1968 Pu 298]. 

Besides the power under the rule, the High Court can enforce obedience to order by 
committal for contempt [Hassonbhoy v Cowasji, 1 B I; Godu v Suraj, 27 A 380; see 
Sudhir v Raseswari, 55 C 1110]. 


High Court, Endorsement on summons directing defendant to file affidavit of docu¬ 
ments within a certain time is an “order” within the rule. On failure to do so, the Master 
has power to strike out defence [Mahindra v Poddar Bros, A1952 C 614]. 


Appeal. An order under r21 is appealable under Or 43, r 1 (/) [Jnanada v Falkner, 
34 CWN 220; Mg Kant v Mg Thet, A1925 R 218; Abdul Aziz v Raj, A1968 A 119]. 
Where simultaneously with dismissal order a decree is passed, notwithstanding that an 
appeal lies against the decree itself, an appeal also lies against the dismi'^sal order 
[Vasudevan v Nedungathiripad. A1932 M 316]. A second appeal lies against the decree 
u JL „ Aio'5t A 7711 ExDorte decree resulting from erroneous order strikmg 

'StSs ui£ ' .A 1- sV* -r cl 

suit dismissed for default in giving inspection can e se . .. Committal for 

V YoHbai, A1932 B 271; see however Ashutosh V Indu, A1927 C 158J. committal 
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contempt is appealable under Cl 15 Letters Patent [Navivahoo v Narotam, 7 Q 
contra: Godu v Surat, sup], 

22. Using answers to interrogatories at trial .—Any party may, at the trial 
of a suit, use in evidence any one or more of the answers or any part of an answer 
of the opposite party to interrogatories without putting in the others or the whole 
of such answer: Provided always that in such case the Court may look at the 
whole of the answers, and if it shall be of opinion that any others of them are so 
connected with those put in that the last-mentioned answers ought not to be 
used without them, it may direct them to be put in. 

Notes. See RSC Or 31, r24 and Lyell v Kennedy, 27 CD 15, 29. A party must put 
in the answers of the opposite party as part of his evidence, if he wishes to use them at 
the hearing [Gosto v Johur, 4 C 836]. Great caution should be exercised in using then! 
as evidence p^'arayana v liiuli, 39 IC 893]. 


23. Order to apply to minors .—This Order shall apply to minor plaintiffs 
and defendants, and to the next friends and guardians for the suit of nersons 
under disability. 

See RSC Or 31 r29. 


High Court Amendment 

MYSORE.—After rule 23 add rules 24, 25 and 26: — 

“24. If where inspection has been ordered out of Court or is to be given out of Court, 
it is found that a satisfactory inspection cannot be obtained, or if it is shown that the 
documents are being or are likely to be tampered with, an application may be made to 
Court for an order for the deposit and inspection of the documents in Court. Such applica¬ 
tion shall be supported by affidavit. Notice of such application shall be given to the 
party affected thereby and orders passed only after hearing both sides, if they appear on 

the date fixed for hearing in the notice, or on any other date to which the hearing of the 
same may be adjourned thereafter. 

25. A defendant upon whom summons to appear and answer the plaint has been 

served, shall on entering appearance before filing his written statement be entitled along 

with his pleader, if any, to inspect all documents produced with the plaint and lying in 
the custody of the court. 

26. A plaintiff as well as every defendant on whom summons has been served and 
who has entered appearance shall be entitled along with his pleader, if any. to inspect all 
documents produced into Court by any party to the suit.*’ (30-3-1967). 


ORDER XII 

Admissiom t 

1. Notice of admission of case .—Any party to a suit may give notice, by 
his pleading, or otherwise in writing, that he admits the truth of the whole or 
any part of the case of any other party. 

Scope and Application. (See RSC Or 32 r 1). Admissions may be considered as 
being—(/) On the R^ecord: {a) Actual ic either on the pleadings (Or? r5), or in answer 
to interrogatories (Or 11 r22); (/>) Implied: from the pleadings or by non-traverse (Or8 
rr 3, 4, 5). (2) Between parties; (c) By agreement; (rf) By notice. This Order deals with 
admissions by notice. AH notice must be in writing (s 142). Judgment on admissions 
(Ur 12 ro). Admissions generally (s 17 et seq. Evidence Act), 

Admissions need not be proved unless the court directs otherwise (OrS rS and sS8 
Evidence Act). Admissions are not conclusive (s31 ibid) and they can be shown to be 

Evidence 12th Ed p342). A gratuitous [/rftnr v Ansar. 
Al9i9 A 348, 364] or an erroneous admission [Simrani v Pir, A1931 L 6] can be withdrawn. 
Admi^ion m pleading is to be taken in its entirety [Motabhoy v Midji, A1915 PC 2: 42 lA 

103; Fated, a„d v Jiiggilal. A1955 C 465; Md Ziaid v Calcutta Vyper &c, A1966 C 60S; 
{Indcrmal v Ramprasod, A1970 MP 40] 

nf Statement in a judgment or order relating to an admission 

21 rwM R07.^ Madhmudan v Chandrabati, A1917 PC 30: 
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2. f^otice to admit documents.— party may call upon the other party 
to admit any document, saving all just exceptions; and in case of refusal or 
neglect to admit [a], after such notice, [a] the costs of proving any such 
document [a] shall be paid by the party so neglecting or refusing, whatever the 
result of the suit may be, [a] unless the Court otherwise directs; and no costs 
of proving any document shall be allowed unless such notice is given, except 
where the omission to give the notice is, in the opinion of the Court, a saving 

of expense. 

[Rule amended in Allahabad]. 


High Court Amendment 

ALLAHABAD (Notn No 43/VII-d-29; 1-6-1957).—(a) After the words “neglect to 

insert “without sufficient cause”. i. » u 

(t) For the word “the” after the words “after such notice substitute such^ special . 

(c) After the words “any such document” insert a comma and the words as may be 

hxed by the court not exceeding fifty rupees for each docunient . 

{d) After the words “the result of the suit may be” delete the comma and the words 

“unless the court otherwise directs and the semicolon thereafter occurring . 


Notes. CSee RSC Or 32 r2). Notice may be given by a party although the document 
proposed to be adduced in evidence is not in his possession and he can only obtain 
production at the trial by summons iRittter v Chapman, 8 M & W 388; Spencer v 
9 M & W 4251 Where a document is admitted “subject to all just exceptions a statement 
in the document cannot be relied upon in order to contradict the maker within s 145 
Evidence Act [Bideshwar v Budhiram, A1964 A 345]. 


3. Form of notice—A notice to admit documents shall be in Form No. 9 
in Appendix C, with such variations as circumstances may require. 

See RSC Or 32 r3. 


'[3A. Power of Court to record admission. —^Notwithstanding that no notice 
to admit documents has been given under rule 2, the Court may. at any stage 
of the proceeding before it, of its own motion, call upon any party to admit any 
document and shall, in such a case, record whether the party admits or refuses or 
neglects to admit such document.] 

BANGLADESH & PAKISTAN.—Omit the rule. 


4. Notice to admit facts.—Any party may, by notice in writing, at any 
time not later than nine days before the day fixed for the hearing, call on any 
other party to admit, for the purposes of the suit only, any specific fact or facts 
mentioned in such notice. And in case of refusal or neglect to admit the same 
within six days after service of such notice, or within such further time as may 
be allowed by the Court, the costs of proving such fact or facts shall be paid by 
the party so neglecting or refusing, whatever the result of the suit may be, unless 
the Court otherwise directs ; Provided that any admission made in pursuance 
of such notice is to be deemed to be made only for the purposes of the particular 
suit, and not as an admission to be used against the party on any other occasion 
or in favour of any person other than the party giving the notice : Provided also 
that the Court may at any time allow any party to amend or withdraw any 
admission so made on such terms as may be just. 

Scope and AppUcation. See RSC Or 32 r4. “Nine days” should be construed as 
“nine clear days” A notice to admit should where practicable supersede mterrogatones 
[Or II r2; see Clarke v C, 1899 WN 130]. “Any other party” would include opposite 

parties” as in Or 11 rr 1 and 12. , , j j •. j . 

Notwithstanding that a party who has refused or neglected to admit a document 

after notice, the court has a discretion to award or refuse costs, such order must be 
exercised judicially [Bhagirath v Rishabh, A1964 MP 1]. 

5. Form of admissions.—A notice to admit facts shall be in Form No. 10 
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in Appendix C. and admissions of facts shall be in Form No. 11 in Appendix C 
with such variations as circumstances may require. 

See RSC Or 32 r5. 


6. Judgment on admissions .—Any party may. at any stage of a suit, where 
admissions of fact have been made, either on the pleadings or otherwise* apply 
to the Court for such judgment or order as upon such admissions he may be 
entitled to. without waiting for the determination of any other question between 
the parties: and the Court may upon such application make such order, or give 
such judgment, as the Court may think just [ap.k.m.or.p] 

[Sub-rules (2), (5) added in AP, Kerala & Mad; Rule substituted in Orissa & Pat]. 

High Court Amendments. 


ANDHRA PRADESH.—Same as in Madras. 

KERALA.—(Notn No Bl-3312/58 of 7-4-1959).—Same as in Madras. 

MADRAS (ROC No 1729 of 1926 ).—Renumber existing rule as sub-rule 6(/) and 
inSi?rt as sub*rules (2) and (3): — 

“(2) The Court may also of its own motion make such order or give such judgment 
as it may consider just, having due regard to the admissions made by the parties. 

(i) Whenever an order or judgment is pronounced under the provisions of this rule 
a decree may be drawn up in accordance with such order or judgment and bearing the 
same date as the day on which the order or judgment was pronounced.** 

MYSORE.—Same as in Madras. (30-3-1967). 

ORISSA.—Same as in Patna, infra. 

PATNA .-—Substitute the following for rule 6: — 

6 . Where admissions of fact have been made either on the pleadings or otherwise, 
the Court may, at any stage of a suit, on the application of any party, or, of its own 
motion, without waiting for the determination of any other question between the parties, 
make such order or give such judgment, as it may think just.** 


Scope and Application. (See RSC Or 32 r6). Kinds of admissions (v notes to Or 12 
rl). Under this rule “any party**, ie either the plaintiff or the defendant, can apply for 
judgment at “any stage*’, but all the plaintiffs must join [Re Wright, Kirke v North, 
1895, 2 Ch 747]. “This rule enables the plaintiff or the defendant to get rid of so much 
of the action, as to which there is no controversy** [per Jessel MR. Thorp v Holdsworth. 
1876, 3 CD 637, 640]. When there are three suits between the same parties and one of 
them can be disposed of on the admission of the defendants, keeping that case pending 
would be unjustified merely because admissions have not been made in the other cases 
[P C Guloti V Lojya. A1969 D 275]. The rule is permissive and a party not availing 
of It and proceeding to trial in the ordinary way does not waive his right to reply on 
the admission contained in the pleadings [Tildesley v Harper, 1877, 7 CD 403]. The 

otherwise** indicate that the rule is not confined to admissions under Or 12 
rr 1-4 but applies to all other kinds of admissions (see post). Difference between judgment 
on admission under this rule and r2 of Or 9 [/Ifti/wj/i v Surjya, 1948, 1 Cal 141]. Order 

A1954 "t-C^ 23]!’“'^ [SHi-wnwniflii 

If drawn up in respect of the portion of the suit thus disposed of. 

L ainid MaS'"" '' ® "" 

and uncoJdfth^a?* admissions unless they are clear, unambiguous 

A ?027 ^'^24 C 190: 27 CWN’ 783; Devi v 

a condition it must h#* 1 C\\^ 946 PC]. If admission in pleading is subject to 

CWN 4391 Whorp on H subject to it or not at all [Birendra v Brahma, 5C 

Estate. 24 WR 392] ^ ^ against the latter by default [Re Smith'i 

cxecut^n*^adm^-ttcd"by^^ promissory notes deemed to be lost bul 

[Agenda &c V 41^70 consequence and plaintiff can be granted rdid 

^6 foZl ^ Gmin <^c v UCO Bank. A1961 Pi 

of sale no decree can be unregistered deei 

V Manvat, A1951 Hyd 63]. P amtifTs favour even if the defendant admits [Kaivi 


DOCUMENTS 


( 453 ) 


Or 13, r 1 


The words “may” and “make such order &c” show that the power under the rule is 
discretionary and cannot be claimed as a matter of right. It will not be exercised where 
the case cannot be conveniently tried on motion [Mellor v Sidebottom, 1877, 5 CD 342; 
Galstaun v Sassoon &. Co, sup; Premsukh v Udairam, 45 C 138; Birendra v Brahma, sup; 
Bhagwan v Sheoraj, A1931 O 321]. Admission that plaintiff was entitled to certain 
security deposit subject to plaintiff’s furnishing no demand certificate is not an unconditional 
admission [Union v Feroze & Co, AI962 J & K 66]. 

The rule does not apply when admission relates to a pure question of law [Sher v 
Md, A1929 L 569]. It is not fair to dispose of a suit on the basis of certain admissions 
made by one of several plaintiffs in his cross-examination without complying with Or 18 
r4 [Hangsa v Prodip, 50 CWN 489]. A party is not required to adduce evidence in 
proof of a fact admitted by his opponent in the pleading [Maniruddin v Chairman, 40 
CWN 17, 18]. 

AF, Madras &c Am. 'Sub-rule (i) contemplates an order having the status of a 
decree being passed [Sivalinga V Narayani, A1946 M 151]. 

“Or Otherwise’^—These words are not confined to admission made under Or 12 rl 
or r4 but are of general application and justify the passing of an order when admission 
is made by letter [Ellis v Allen, 1914, 1 Ch 904] or verbally, when it is clearly proved 
[i?e Beeny, 1894, 1 Ch 499]. 

Appeal. An order refusing to pass judgment on admission is appealable under Cl 15 
L P [Koramull v MangilaU siipra^, 

7. Affidavit of signature,—An aflSdayit of the pleader or his clerk, of the 
due signature of any admissions made in pursuance of afty notice to admit 
documents or facts, shall be sufficient evidence, of such admissions, if evidence 
thereof is required. 

See RSC Or 32 r7. 

8. Notice to produce documents—toilet to produce documents shall be 
in Form No. 12 in Appendix C, with such variations as circumstances may re¬ 
quire. An affidavit of the pleader, or his clerk, of the service of any notice to 
produce, and of the time when it was served, with a copy of the notice to pro¬ 
duce, shall in all cases be sufficient evidence of the service of the notice, and of 
the time when it was served. 

See RSC Or 32, r8. Cf Or 11, r 15 as to documents referred to in pleading or affidavits. 
A party having a document in his possession or power should be given notice to produce 
it. Where such document was not called for from the defendant and the plaintiff did 
not also produce his own papers, no adverse inference can be dra\\n from non-production 
of papers [Apear Collieries v Radha, A1954 C 4801. R 8 refers to notice to produce 
documents at the time of the hearing, so that if not produced the party calling may 
give secondary evidence of same. Another kind of notice is the one mentioned in Or 11. 
Clearly notice to produce documents mentioned in s 163 Evidence Act refers to a notice 
to produce documents mentioned in Or 11 [Union v Visudh <£c, A1953 A 689]. When 
documents are not produced after notice, secondary evidence can be given under s 65(a) 
of Evidence Act [Koduri v State, A1962 AP 249]. 


9. Costs.—If a notice to admit or produce specifies documents which are 
not necessary, the costs occasioned thereby shall be borne by the party giving 
such notice. 

See RSC Or 32 r9; see Or 12 rr2 and 8. 


ORDER Xm 

Production, Impounding and Return of Documents 

1. Documentary evidence to be produced at first hearing.-^l) The parties 
or their pleaders shall produce, [b] at the first hearing of the smt, [or,p] all the 
documentary evidence of every description in their possession or power, on 
which they intend to rely, and which has not already been filed in Court, and 

all documents which the Court has ordered to be produced. ., , , i. 

(2) The Court shall receive the documents so produced : Provided that they 
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are accompanied by an accurate list thereof prepared in such form as the High 
Court directs. 

[Sub-rule (/) amended in Bom, Orissa & Patna]. 


High Court Amendments. 

BOMBAY.—(a) In the marginal note for "'first hearing" substitute; "or before the 
settlement of issues^*. 

(b) In sub-r(/) for the words “at the first hearing of the suit” substitute: “at or 
before the settlement of issues”. 

ORlSSA.^—Same as in Patna. 

PATWA .^—In sub-rule (/) after the words “at the first hearing of the suit” add :— 
“or, where issues are framed on the day when issues are framed, or within such further 
rime as the Court may permit.” 


Cross-Ref. List of documents produced with the plaint (Or? r9); Document on 
Which suit is based (Or? rrl4, 18); List of documents relied on as evidence (Or? rl4); 
Affidavit of documents (Or 11 rrl2, 13); Inspection of documents (Or 11 rl5); Form of 
list of documents (No 5 App H). 

Scop6 and Application. The object of the rule is to prevent fraud by late production 
of forged or suspicious documents and not to penalise parties for non-production in time 
[Ranchhod v Secy of S, 22 B 1?3; Lilabati v Bishun, 6 CLJ 621, 634; Talewar v BhagwauM 
12 CWN 312; Hariram v Luchmiy A1928 P 53?]. A higher responsibility rests upon the 
Govt not to withhold documents from the court [Karomshi v 5. A1964 SC 1?14]. Or 11 
•rl2 is considerably wider than this rule [Gobinda v Magneram, A1940 C 331, 333]. 
This rule and r2 apply only to documents in possession or power of parties. Documents 
in possession of third parties may be produced at the triiil. [See Gyaniram v Gulab, 
AI961 Raj 21]. 

Regarding the expression “first hearing of the suit” in r 1 and elsewhere in the Code 

there appears some conflict of judicial opinion. It means that hearing after pleading 

are completed and before issues arc framed under Or 14 [Ashoka Marketing v RothaSy 

A1966 C 591; see Biswanath v Kali, 11 CLJ 119: A1919 C 800]. “First hearing” meant 

the date when the case is really gone into and tried and not the date fixed for hearing 

{Taran v Raj Ch, AI9I9 C ?0; 50 IC 296]. “First hearing” means framing of issues 

[Chindambaram v Parvathi, A1926 M 34?; Lakshmi v Sundaram, A1935 M 261; Abdul 

Rahman v Shiblal. A1922 P 252]. In another case “first hearing” was taken to mean 

the earliest opportunity [Imamuddin v Liladhar, 14 A 524, 5261. In small cause “fiist 

hearing” is the date appointed for trial after pleadings have been completed [Swarnam v 

Veeragu, A1943 M 286]. “Produce” does not mean file. Parties are reouired to have 

the documents in Court [Talewar v Bhagwan, 12 CWN 312]. The words “shall produce” 

do not take away the discretion of court to receive documents at a subsequent stage («• 
Or 13 r2). -i s v 

Omission to give particulars in pleadings is not a ground for refusing evidence 
i^varnam v Veeragu, supj. R 62 Madras Civil Rules does not relieve a party of the 
obligation to produce documents at first hearing [Vijiaraghavalu v Ru/o/na/ii, A1931 M 
5I2j, but in the case of certified copies or official documents it is usual to apply the 
rule with reasonable laxity [Thayyal v Baggyathammal, A1949 M ?59]. 

, of non-production of ^ documents .—^No documentary evidence in 

the possession or power of any party which should have been but has not bewi 
produced in accordance with the requirements of rule 1 shall be received at any 
subsequent s^ge of the proceedings unless good cause is shown to the satisfac* 

non-production thereof; and the Court receiving any 
such evidence shall record the reasons for so doing. 

High Court Amendment 


sub-rule (7) and add the following as sub-rule (2):- 
(2) Nothing in the rule applies to documents to be used for cross-examining witnesses 
or to be handed over to witnes ses merely to refresh their memory” (1-11-1%6). 

Scope and Application. See in this connexion Or? rr 14. 18. The rule of exdusioa 

T h* 1° m possession or power" of a party on which he idies and 

which should have been Produced at first hearing, but not when a party svas not awaft 

of Its existence LGop.ka v Atal. 33 CWN 463 PC], or when it is with a vduLi [Su6nwuuii«m 
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V Raja, 1930 MWN 511]. R 2 invests in courts discretion to sccept documents parti¬ 
cularly those which are above suspicion, even though not produced at the first hearing. 
For fair trial documentary evidence even though filed late should not generally be 
excluded \_Ashoka Marketing v Rothas, sup^. Or 13 r 1 does not exclude the discretion 
of the court to receive documentary evidence at a subsequent stage [Imambandi v 
Motasiiddi, 45 lA 73: 22 CWN 50: 45 C 878; Ditrga v Basawan, A1928 P 209; Gopika 

V Atal, sup], R 2 must be liberally construed so as to advance the cause of justice 
[James v Abdul Khair, AI961 P 242]. Court can reconsider a previous order (even 
though by predecessor in office) against a party and allow him to produce certain documents 
by a subsequent order [Naganath v Khandaba, A1961 Mys 101]. Good cause be shown 
for late production to enable to exercise discretion [Vijiaraghavalu v Rajamani, A1931 
M 512, Chotesa v Muktum, A1928 N 223]. Excuse of ‘‘mislaid” should not be readily 
accepted [Sripat V Naresh, 13 PLT 545]. R 2 applies to references under L A Act or 
the Cal I. Trust Act [Mohini v Prov, A1951 C 246]. When additional documentary 
evidence produced by the plaintiff is admitted after the conclusion of the hearing, defendant 
must be given an opportunity to adduce evidence not only in rebuttal, but also such 
evidence as the defendant would have adduced had the said documents been produced 
before the conclusion of his case [Union v Dwarkadas &c, A1957 P 688]. 

Even where the rule applies, leave to produce should not ordinarily be refused in 
the case of official records of undoubted authenticity [Gopika v Atal, sup; Kanda y 
Waghu, A1950 PC 68], or documents beyond suspicion eg certified copies Or public 
documents, official records &c though not produced in time [Ranchhod v Secy of S, 
ante; Talewar v Bhagwan, ante; Ramaswami v Tyagaraja, A1928 M 516: 51 M 472, 
Buchibai v Nagpur Univ, A1946 N 377; Sithana v Lakshmi, A1940 M 540] and also 
private documents about whose genuineness there can be no doubt [Reazuddin v Shib, 
A1930 P 603; Jagdip V Tailbunnessa, A1924 P 208; Naraini v Gena, A1929 P 324]. 

Appeal: Revision. The appellate court will not interfere with the discretion of the 
trial court unless capriciously exercised [Prayag v Siva, A1926 C 1: 42 CLJ 280; Suniti 

V Prodyot, 67 CLJ 133; Arunachalam v Ko Tu, A1933 R 174]. So also in revision 
[Thayyal v Baggyathammal, sup]. Appellate court cannot reject document admitted by 
trial court, simply on the ground that it was not filed with the plaint nor entered in any 
list [Minakshi v Vein, 8 M 373; Hariram v Foriram, A1928 P 555]. Admission of 
further documentary evidence after first hearing is no ground for appeal [Goshain v 
Rickmunee, 12 WR 32 PC]. 

3, Rejection of irrelevant or inadmissible documents. The Court may at 
any stage of the suit reject document which it considers irrelevant or otherwise 
inadmissible, recording the grounds of such rejection. 


Scope and Application. Questions as to admissibility should be determined ^ they 
arise instead of admitting the evidence in the first instance tentatively and reserving the 
question until the end of the trial [Jadu v Bhabataran, 16 lA 148: 17 C 137; Ramjiban 
V Oghore, 2 CWN 188; Srirama v Lakshmi, A1957 AP 60]. He ought not to mark it 
tentatively reserving the question of admissibility at the final stage [Srirama v Lakshmi, 
sup; Kotiswar v Paresh, A1956 C 205]. A ruling as to admissibility of evidence should 
be Very brief and once the niling is given there should be no interruption of trial. If 
need be, fuller reason may be given in the judgment [Ponnammal v M Stores, A1950 
M 62]. If after admission of a document it is subsequenUy found to be irrelevant or 
otherwise inadmissible, it may be rejected at any time under the rule [Kissen v Ram 12 
WR 13; Shemd v Junmefoy. 12 WR 244]. An objection that the mode of proof is 
irregular or insufficient must be taken before the document is admitted [Gopal v Srt 
Thakurji A1943 PC 83: 47 CWN 607; Dwijen v Naresh, 49 CWN 791; Dula Dei v Jadt, 
A1965 Or 113; Rama Ch v Ranganayaki, A1941 M 612; Umed Mills &c v Union, A1960 
Raj 92; Krishna v Kayastha Pathsala. A1966 A 570] and before it is marked, as an 
exhibit [Mirabai v Jai, A1971 Raj 303]. When there was no opportunity in lower courts 
for taking objection to admissibility, the objection can be raised m appeal [Rag/m v 
Biirrakar Coal, A1966 C 504]. When a document more than 30 years old is exhibited 
without any objection, its proper custody cannot be challei^ed thereafter [Rama Kr v 
Gangadhar, A1958 Or 26]. An erroneous omission to object to madmissible evidence 
does not . make it admissible if the evidence is per se inadmissible under the Evidence Act 
[Miller v Madho, 23 lA 106: 19 A 76; Kishanlal v Sohan, A1955 Raj 45; Krishna v 
Kayastha Pathsala, sup]. Where a court has dobut as to the admissibility of a document 
and its decision is open to appeal, it is better to admit than exclude in doubtful cases 
[Kalikishore v Bhusan, 17 lA 159: 18 C 201, 203; Collr v Palakdhan, 12 A 1, 26]. 

Court’s duty is to exclude all irrelevant or inadmissible evidence even if no objection 
is taken by the party [Dwijen v Naresh, sup; Miller v Madho, 19 A 76 PC; Luchiram v 
Radha, 34 CU 107]. The rule is subject to the provisions of s36 Stamp Act [Satyabatt 
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V Paliaya, A1937 M 431]. As to the proper time to object, waiver and cognate questions, 
see Sarkar’s Evidence, (12th Ed pp 43-47), Anonymous letters received in court [Srinivasa 

V Kesava, 40 CWN 321 : A1936 PC 9, 14]. 

4. Endorsements on documents admitted in evidence. — (1) Subject to the 
provisions of the next following sub-rule, there shall be endorsed on every 
document which has been admitted in evidence in the suit the following particulars 
namely: — 

(a) the number and title of the suit, 

(b) the name of the person producing the document, 

(c) the date on which it was produced, and 

(d) a statement of its having been so admitted; 

and the endorsement shall be signed or initialled by the Judge, [b] 

(2) Where a document so admitted is an entry in a book, account or record, 
and a copy thereof has been substituted for the original under the next following 
rule, the particulars aforesaid shall be endorsed on the copy and the endorsement 
thereon shall be signed or initialled by the Judge. 

[Rule amended in Bombay]. 


High Court Amendment 

BOMBAY .—Add the following proviso to sub-rule (7), 

“Provided that in proceedings in Bombay City Civil Court, the endorsement may be 
signed or initialled by such officer as the Principal Judge may authorise in this behalf.” 
(I-1M966). 


Scope and Application. When a document is exhibited the particulars in els (a) 
to (d) of sub-r (/) have to be endorsed in order to make it admissible in evidence 
[Prithiraj v Hamraj, A1969 Pu 256; Eranna v Thimmaiah. A1966 AP 184], Documents 
admitted on the record without making the endorsement prescribed by this rule cannot be 
regarded as being legally before the court [Secy of S v Sarah, A1924 L 545]. The import¬ 
ance of strict compliance with the procedure laid down was emphasised by the Judicial 
Committee and it was held that the appellate court may refuse to read or permit to be 
used any document not endorsed in the manner required [Sadiq Hussain v Hashim, 
43 lA 212, 237 ; 38 A 627, 664 : A1916 PC 27]. While rule 4 should be strictly observed, 
it has nothing to do with the question whether a document has been admitted in evidence. 
That depends on the order of the court [Ratanlal v Daudas, A1954 Raj 173]. For admit¬ 
ting a document in evidence endorsement under r 4 is sufficient and express order under 
s61(/) Stamp Act is not necessary \Ja&?shar v Colir, A1966 A 392 FB]. Mere marking 
of a document as an exhibit does not dispense with its proof [Sait Tarajee v YelamariL 
A197I SC 1865]. Unproved documents cannot be regarded as proved merely because 

endorsement has been made by stamp [Hart v Karartt, A1927 L 115; Firoz v Nawabkhan, 
A1928 L 432], 




Postal acknowledgments without being exhibited and not bearing required 
ment cannot be relied upon by court [Jotis v Union, A1967 Tri 19]. 

The endorsement docs not necessarily imply that the court has considered the queS* 
tion of Its admissibility in evidence [Venkanna v Parasuram, AI929 M 552]. Mere 

ornission to make the formal endorsement does not render a document duly proved and 
exhibited inadmissible [Mrf Fatima v Momw, A1929 R 211; Mukhi v Kamta, A1937 
P 222, Shah v Abdul, 31 PLR 959; Pribhadinomal v Chuti, A1933 S 379] and would 
A 434]’^^*^ procedural irregularity and not an illegality [Guniram v Kodai A1971 

indeed whether the rule is complied with by the mere affixing of the 

rndort^n. •* an endorsement by rubber stamp [Venkanna v Parasuram. sup]. The 

eSnee as nrovTd rr c 

evidence as proved [Gopnl v Sri Thakurji, 47 CWN 607 PC : A1943 PC 831. 

Durnose admitted or is merely marked as an exhibit for the 

later on If the question of its admissibility being decided 

evidence bcino m'tri' ^ ^ document is formally proved and admitted in 

which provides th^ T Act comes into operation 

[Gordhan V Sewnlnl called into question at any stage 

Lakshmappa v Masood Am^u 700 ^ ^ Vcnkatesivar. A1957 AP 1022; 

A19S6 M c- / t JOO, Venkata v f/ussain. 57 M 799; Kiippammal V 

S admitted iS eWdene’e heiL m A1962 AP 398], Once a doc^ent has 

g marked as an exhibit and used by the parties in examina* 
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tion and cross-examination it is not open either to trial court or court of appeal or 

revision to go behind that order [Javer v Pukhraj, A1961 SC 1655 . 1962 2 

question whether a document has been admitted in evidence or not depends upon the facts 

of each case [Simhadri v Varalakshmi, suph. 

5. Endorsements on copies of admitted entries in books accounts and 
records.-il) Save in so far as otherwise provided by Ae Bankers Books Evidence 

is an entry in a letter-book or a shop-book or other account in current use, the 
party on whose behalf the book or account is produced may furnish a copy of 

^“rwhere such a document is an entry in a public record produced from 
a Dublic office or by a public officer, or an entry in a book or account belong g 
?o a person other than a party on whose behalf the book or account is produced. 

the Court may require a copy of the entry to be fumisnea 

{a) where the record, book or account is produced on behalf o P y» 

ihere^the^’rSord, book or account is produced in obedience to an order 

of th'il'mle S vn eSfa d 

producing it. [b,g] 

[Rule amended in Bombay and Gujarat] ___—__—_ 

High Court Amendments. 

BOMBAY (Notn No C 0403/52 dated 2-A-5^).-Add d.e follomns proviso at the end 
oi sub-rule (5):— c a thU rule is in a language other than. 

Kuri"of‘.t 

of rule 17 of Order VII shall apply mutatis mutandis to such an entry.^^ 

GUJARAT.—Same as in Bombay om itting the words Eng is or . - 

“ TT Z ZT'tnr 7 r 17) Bankers’ Books Evidence Act (see 

Notes. Production of shop-book account book filed under this 

should not be returned IRamaji v Manohar. A1961 B 1691. 

6. Endorsements on J^^by^eifter * par^^ 

or initialled by the Judge, [b] 

[Proviso added in Bombayl._____ 

^ ~ ~ ffigh Court Amendment. 

BOMBAY.—At the end of the endorsement may 

he JnTdtf 

7. Recording of '"e^dence^ OT^a^^copy^fterTo” where^ a co^ 

hS“b“;‘s«£wed fortetrigi»1.1 under nde 5, sball form par, of the record 

°* "'(2) Documents not ,'7^5el?prodJeing ft'm*'[ap,B,K,MP,M] 

l"' m sS™.'(a M in AP. Ke»I. & Ma* Sub ml. (S) added I. Ban, 4 MP,. 
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Hig:h Court Amendments. 

ANDHRA PRADESH.—^ame as in Madras. 

BOMBAY .—Add the following as sub-rule (J): — 

“(i) Docitni\'?nts in language other than English or Court Language, or in script others 
than Devnagari. Every document produced in evidence which is not written in the Court 
language or in English, shall be accompanied by a correct translation into English or the 
Court language; and every document which is written in the Court language or in a script 
other than Devnagari shall be accompanied by a correct transliteration into Devnagari script. 
If the document is admitted in evidence, the opposite party shall either admit the correctness 
of the translation or transliteration or submit his own translation or transliteration of the 
document.” [1-11-1966] 

KERALA.—(Notn No BI-33I2/58 of 7-4-1959). Same as in Madras. 

MADHYA PRADESH.—(Notn No 3409; 29-6-1943). Sub-rule (3) added which is 
same as in Bombay with the following modifications: — 

(«) Omit the words “or the Court language” after the words “translation into English”; 

(/>) Between the words “Court language” and “in a script” substitute “but” for “or”. 

MADRAS (Dis No. 434 of 1916 ).—Add ike /ollowing proviso to sub-rule (2):—“Pro¬ 
vided that no document shall be returned which by force of the decree has become wholly 
void or useless.” 


Notes. Documents not proved but simply filed should not be put up with the record 
{Kallida v Ramhari, 5 C 317], The fact that a rejected document remains on the record 
does not make it evidence [Hargobind v Nani. 14 A 356], Or 13, r7 and rr38, 39 Oudh 
Rules of Practice [Keolapati v Harnam, A1936 O 298]. 

8. Court may order any document to ‘be impounded ,—iNotwithstalading 
anything contained in rule 5 or rule 7 of this Order or in rule 17 of Order VII, 
the Court may, if it sees sufficient cause, direct any document or book prckluced 
before it in any suit to be impounded and kept in the custody of an officer of the 
Court, for such period and subject to such conditions as the Court thinks fit. 

Notes. As to impounding of documents not duly stamped, see ss 33-40 Stamp Act 


0. Return of admitted documents .—(/) Any person, whether a parly to the 
suit or not, desirous of receiving back any document produced by him in the 
suit and placed on the record shall, unless the document is impounded under 
rule 8, be entitled to receive back the same,— 

(fl) where the suit is one in which an appeal is not allowed, when the suit 
has been disposed of, and 

(/)) where the suit is one in which an appeal is allowed, when the Court is 

satisfied that the time for preferring an appeal has elapsed and that no appeal 

has been preferred or, if an appeal has been preferred, when the appeal has been 
disposed of: 


Provided that a document may be returned at any time earlier than that 
piTscribed by this rule if the person applying therefor delivers to the proper 

officer a certified copy to be substituted for the original and undertakes to produce 
the original if required to do so: [b.g] 

Provided also that no document shall be returned which, by force of the 
decree, has become wholly void or useless, [d.hp.or.p.pu.wp] 

(2) On the return of a document admitted in evidence, a receipt shall be 
given by the person receiving it, [ap.k.mp.m-my]. 

[Further proviso added in Bam. Delhi, Gujarat, HP, Punjab & WP; Sub-rule 1-A 

VI ^ ^^*h-rule (2) added in MP and existing sub-rule (2) renumbered (i); 

New Suh~rulcs {3). {4) and (5) added in AP. Ker, Mad & Mysore. 


High Court Amendments. ' I 

ANDHRA PRADESH.—Same as in Madras. 

BOMBAY (Notn No 4238 of l4-l2-l9231.-.4/,<.r the first proviso to sub-rule (/). 

insert the following second and third provisos: — 

Provided further that where the document has been produced by a person who ft not 
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a party to the suit, the Court may order, and at the request of the person applying for e 
return of the document, shall order the party at whose instance the document was produced 

to. Dav the cost of preparing a certified copy; 

Provided also that a copy of the decree and of the judgment filed with the memo - 

dum of appeal under Order XLI, rule 1, may be returned after the appeal has been dispos 
ed of by the Court.” 

DELHI.—Same as in Punjab. 

GUJARAT.—(0 After first proviso insert a second proviso which is same as thir 
Remm^eVsub-Tuie ( 2 ) as sub-rule ( 5 ) and insert sub-rule ( 2 ) which is same as in 

MP. 

HIMACHAL PRADESH.—Same as in Punjab. 

KERALA.-(Notn No Bl-3312/58 of 7-4-1959).-Same as in Madras. 

MADHYA PRADESH (Notn No 3409; 29-6-1943).-/n«,r the following as sub-rule 

(0^ nii/i rp-numher the Dtv*sent sub-rule (2) os sub-rule (2). 

^Vwhe« the L has been produced by a person who is not a party to the 

suit the cSurt rnay orZ and, at the Request of the person applying for the return of 

the’document, shall order the party at whose instance the document was produced to pay 

the cost of preparing the certified copy. 

MADKAS—Insert the following as sub-rules oroviso to sub-rule 

.s Mo? sr 

sr ‘So? S.V.' iS 

parties to any application under sub-rule (7). iinH^r «:iib-rule (1) or incurred 

costs incurred in complying with or paid ^ included as costs in the 

in complying with the provisions of rule 5 ot ttiis uraer, siidii 

o above where a document is produced by a 
(5) Subject to the provisions of rule ® J ^es for the return of the docu- 

person who is not a party to the suit and su p . ^i^gneyer required to do so, 

ment as hereinbefore provided and undertakes Writing requL the party on 

the Court shall, except for reasons ^ with the least possible delay, a 

whose behalf the document was j^g^eupon cause the original document to be 

certified copy for the original, and shall thereupon^^ 

returned to the applicant and may furthe provided within the time fixed by the 

^s behalf as it thinks fit. If the c°Py ‘ P applicant without further delay.” 

Cou„. .h. o,i 6 .».l do— .h. ' ^ ..b-, «) 

MYSORE.—sub-rules (2). W ana as m . ^ plaints” for the words 

of the words “verified in the manner prescribed for verification oi p 

“made by a verified petition”. 

ORISSA.—-Same as in Patna. where a document 

PATNA.—Add the following as J proceeding, the Court may require 

is produced by a person who ® ^ is ^nroducedto substitute a certified copy for 

the party on whose behalf the doc^ent is produced, to 

the original as hereinbefore provi<le<h following further 

PUNJAB (Notn No 563-G of 24 11 .-tified copy shall be recoverable as a fine 

proviso:-“Provided further that cost of such eert.^ed eopy sbau ,, 

from the party at whose instance the original document has 

WEST PAKISTAN.—Same as in Punjab. _____ 

: Nob.. Th. »P, Sdb..i.u«d ‘Z “ wS 

525]. Documents shodd he remrned ^ ^ Proceedings 

the suit is finally decided by High Court L application should be in proper form 

for return of document are P^®^y *1071 C 4331 Courts are not empowered to allow 

iGiri/anad v R, 26 CWN 660, 662 ; Aiy/ without notice to other side and without 
•a party to take back documents B 160]. 

filing certified copies IGitabai v Day 

inr naners from its own records or from other Courts. 
. 10. Court may send for p^P ^ discretion upon the 

^1) The Court may of ij o ^^3 own records 

application of any of the parues to a s 
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or from any other Court, the record of any other suit or proceeding, and inspect 
the same. ^ 

(2) Every application made under this rule shall (unless the Court otherwise 
directs) be supported by an affidavit showing how the record is material to the 
suit in which the application is made, and that the applicant cannot without 
unreasonable delay or expense obtain a duly authenticated copy of the record 
or of such portion thereof as the applicant requires, or that the production of 
the original is necessary for the purposes of justice. 

(3) Nothing contained in this rule shall be deemed to enable the Court to 
use in evidence any document which under the law of evidence would be 
inadmissible in the suit. 


Scope and Application. The words “record of the suit“ includes three classes of 
documents: (i) which have been exhibited as evidence; (fi) which have been filed along 
with the plaint; and (in) which have been produced under Or 13. Under rlO a party 
is entitled before or after decree to obtain copies only of the above three classes of docu¬ 
ment which alone would be deemed to be “record of the suit** within r 10 [James v Abdul 
Khair, AI96I P 242]. The correct procedure for a party relying on a document not in his 
possession is first to produce a copy. If the copy is admitted by the opposite party, the 
original need not be produced. If it is not admitted, then the party must make an applica¬ 
tion in strict accordance with this rule [Mayadhari v Chunilal, A1931 L 119], Power to 

send for record and to inspect does not render it or a part of it ipso facto evidence in the 
case. Anything in the record that requires proof must be formally proved [Gokul V 
Mahdei, A194I O 341; Mayadhari v Chunilal, AI931 L 119]. Under s 165 Evidence Act 
also court can order production of any document. 

A Court is not bound to send for the whole record, but only for such papers as may 
be specially mentioned [Janokee v Habibul. WR 1864, 272]. Omission to send for a 
document is not sufficient to set aside a decision unless the party has been prejudiced 

[Gopal v Laloo, 19.^^ 27]. As to revision, see Gobind v Labhun, 11 CWN 112. 

When a requisition is issued by one civil court to another court, the latter court is 
not entitled to examine the validity of the requisition but is bound to comply with it 
[Union v 5*, 1961. 42 ITR 753 (C)]. Certain documents belonging to the assessee firm 
were seized in execution of search warrant issued by the magistrate under sl72 Sea 
Custorns Act. held that the order was not under Or 13 r 10 [PremjMJt/idflj v S, A1964 

II. Provisions as to documents applied to maierial objects ^— ^The provisions" 
nerein contained as to documents shall, so far as may be, apply to all other 
material objects producible as evidence, [a.my.or] 

[Rules 12, 13 added in Allahabad; rule 12 added in Mysore & Orissa]. 


nign Court Amendments 


Un 22-5-1915; No 6n2/35{a) of 10-12-1932; 

» Ii-4-1936 )—the following new rules 22 and 13: — 

orodnied ‘he court vernacular or in English. «which is 

fn n ^ ^ 7 hearing, or (c) at any other time tendered 

of thl doenment Proceeding, shall be accompanied by a correct translation 

cour vernacular^ If any such document is written in the court 

it shall be 'iccnmnam* H ^‘her than the ordinary Persian or Nagri characters in use, 
Nagri character* ^ ^ ^ ^ correct transliteration of its contents into the Persian or 

and ISfv That" transliteration shall give his name and address 

lion ?he Dc?sin X rTnL ot to the person making the translitera- 

or the person makine the tr t document for the benefit of the translater 

by giving ^ Tme and Hre f ° ‘h® translation and transliteration 

document ^e has correctly read out the original 

in evidence, thc^ cmintThaV"?i”tifditb^ list, prescribed by rule 1. has been admitted 
4(/). mark such document with serial ficure! in"Ih^‘"® endorsement prescribed in role 
for a plaintiff, and with serial letters i^the ^°t^“t\cnts admitted as evidence 

defendant, and shall initial cverv admitted as evidence for a 

more parties defeniLts tile d"7umen^^^ o7 are two or 

« c,c b'? rr. 
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of the same nature is admitted, as for example a series of receipts for rent, the whole serines 
shall bear one figure or capital letter or letters and a small figure or small letter shall 

be added to distinguish each paper of the series”. 

MYSORE.—Add the following as rule 12 ^ j ^ 

“12. Where any document not written in the language of the Court is produced 

either with the plaint or with the written statement or at the first hearing or is ^ ^ 
other time tendered in evidence in any suit the Court may require that it shall be 
accompanied by a correct translation of the document into the language of the Court. 
Such translation shall be made either by the translator or interpreter of the Court, if any 
or by any other competent person, and in the latter case the translation shall be verified 
by an affidavit of the person making the same declaring that he is acquainted with t 
character and language of the document and with the language of t^ Court and that the 
translation is true and correct to the best of his knowledge. (30-3-196 ). 

ORISSA .—the following as rule U.— ^ ^ .... j r n 

“12 Every document not written in Oriya or English which is produced (a) with 

a plaint or (fc) at the first hearing or (c) at any other time tendered in evidence in any 

suit, appeal or proceeding, shall be accompanied by a correct translation of the document 

into English. The person making the translation shall give his name and address and 

verify that the translation is correct. If the document is admitted in evidence the opjjosite 

party shall either admit the correctness of the translation or submit his own translation 

of the document.” (19-12-1961). 


Ref. Production of any property [s94(f.)I; Inspection etc of property (Or 39 r7); 
Inspection by Court (Or 18 r 18); Production of material thing (s 60 Evidence Act). 


ORDER XIV 

Settlement of Issues and Determination of Suit on Issues of Law or on 

Issues agreed upon 

1. Framing of issues.—{!) Issues arise when a material proposition of fact 

or law is affirmed by the one party and denied by the other. i, „ 

(2) Material propositions are those propositions of law or fact which a 
plaintiff must allege in order to show a right to sue or a defendant must allege 

in order to constitute his defence. ... .. .u..- 

(5) Each material proposition affirmed by one party and denied by the other 

shall form the subject of a distinct issue. ^ ^ ^ . , , 

(4) Issues are of two kinds: (a) issues of fact, (fe) issues of la\v. 

(5 At the first hearing of the suit the Court shall, alter reading the plaint 

Ew tKarties are at variance, and shall thereupon proceed to frame and record 

( 1 ) Nothing in this rule requires the Court to frame and record issues where 
the defendant at the first hearing of the suit makes no defence. 

c< AnTT.llra.tinn No issues can arise on admissions on pleadings or otherwise 

scope and APPUcation. No^ ^ 

(see note to Or 12 r 1). Issues are admitted by the other 

which have been alleg y . where an issue covering the main question 

party IFateh v SentTon of the parties to the main question of fact necessary 

does not sufficiently direct the atten^^^^^^ ^ 

to be / the principal question of fact [Oolagappa v Arbuthnot. 1 lA 

issue may be directed to P P counsel recorded before the framing of 

268, 316: ®LR HS]. Stat^^^^^^^^ ^^^t as much part of the 

issues for the purpose of ciwiiy g ^ ^ counsel has undoubted power to give 

pleadings as the plaint and written j. 2091. 

up a plea raised in the plaint I J the case with an object to pinpoint the 

real ^rdVb"an^[^pof/ ifS 

Ztt! m°atlM jEnut controversy may be rightly decided and there may be finality 
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in litigation, it is essential that proper issues should be framed from the materials referred 
to in Or 14 r3. It is a matter of common knowledge that in the mofussil seldom is any 
time spent by the judge over this important business and draft issues framed by pleader 
which merely put into an interrogatory fonn the various allegations indiscriminately made 
in the pleadings are filed and retained with the record. The mere fact that certain 
allegations are made on one side and denied on the other does not make them “materiar 
for the purpose of framing issues [Dandiswami v Srijib, 48 CWN 635]. No attempt is 
even made to clinch the real or material points in controversy by settling or reshaping 
the so called issues before the commencement of the trial (see Or 14 r 5). The result is 
that issues settled by a judge who knows nothing about the case and usually signs the 
issues drafted by lawyers who know little more, are worse than useless and have a 
fictitious importance which they do not deserve [Ratnasabahpathay v Ammakannammal, 
A1930 M 78]. Question of good faith is one of fact and where it is material for a 
party’s case, it should be raised in the pleadings and at any rate by asking the court to 
frame an issue on the paint [Sateri v Shettappa, A1954 B 463]. In Allahabad it is 
required that the Judge shall record the issues in his own hand (see Or 18 r 19 in All).. 

“First hearing” [Lakshmi v Sundarama. A1935 M 261]. Date fixed for settlement 
of issues is date fixed for hearing within Or9 r8 [Firm v Ram, 48 IC 192 (P)], 

It has been emphasised in several cases that the duty of framing proper issues rests 
with the judge himself [Hiranmoy v Probal. 48 CWN 289; Kastt4ri v iMjja, 60 IC 751; 
Badnd v AH Begum, A1935 L 251; Ganoo v Shridev, 26 B 360; Hooriya v Munna, AI956 
MB 56; Haridas \ I C Co. A1965 C 369; Dwijendra v Rajendra, s/ip]; but the pleader 
of both sides must also share the responsibility [Bhaskar v Narandas, A1956 B 608]. 
Where defendant’s counsel failed to take part in framing issues, defendant cannot be said 
to have abandoned issues merely on that ground. Right to cross-examine cannot be 
denied on such failure [Haridas v / C Co. .wip]. The practice of raising issues which do 
not state the main questions but only various subsidiary matters upon which there is no 
agreement between the parties is very embarrassing and must be avoided [W E Watch 
Co V B Watch Co. 35 B 425, 427]. Issues should be sufficiently expressive of the matters 
it is desired to consider. A court should decline to frame an issue as to maintainability 
of a suit in absence of specific averment in the written statement as to how and in what 
circumstances the same is not maintainable in law [Dwijendra v Rajendra, sup: Hiranmoy 
V Probal, sup]. 


Proper Issues to be Framed. When framing issues it is important to bear in mind 
that it is an absolute necessity that the determinations in a cause should be founded 
upon a case to be found pleadings or involved in or consistent with the case thereby 
made [Eshan Ch v Shama Churn, 11 MIA 7. 20;' Konda V Waghu, A1950 PC 68]. 
Inconsistent issue should not be framed. Thus where a person sues to set aside a document 
on the ground that it was fabricated and not executed by him, no issue should be raised 
as to whether it was executed under undue influence [Md Baksh v Hosseini, 15 lA 81: 
15 C 684. 692]. The duty of framing issues rests on the court and it would be unsafe to 
presume trom the failure of the cour* to raise necessary issues as intention of the defendant 
to admit the facts which the plaintiff was bound to prove [Ganoo v Shridev. sup]. The 
rule contemplates that issues may be settled whether there was any written statement or 

not. though it is not obligatory on the court to frame issues if the defendant makes no 
defence [Rustun v Tara. 11 CWN 871]. 

The object under r]4(.5) is not to find out what evidence would be necessary. The 

question of relevancy of evidence cannot be determined before issues have been framed, 

1 he tnal judge has to determine it if and when evidence is offered at a later stage 
[Dandiswami v Snjib, sup]. 

V correct procedure to resettle issues after the evidence is led and arguments 

mTon.'? r®" '' !i"Srohati. A1943 S 242], It is improper to raise whoUy 

inconsistent issues [lyyappa v Ramalakshmamma. 13 M 549]. A suit was remanded by 

->^*1 Committee for omission to frame proper issues [Rewun v Jankee, 11 MIA 

eonc to trial knowing what the real question between them 

rnnel ati conclusion had been in the opinion of the 

K r , 1 'he evidence, it was fit to affirm the decision. 

omission to settle does not render a new 
the two c '" 13 MI A 573, 583]. Where the parties well understood 

c absence of an issue cannot be said to be fatal to the case or that there was a mistrial 

-Nosuhal v Shawa Rao. A1956 SC 593i 
went to trial'^hniilft' K Evidence let in on issues on which the parties actually 

^sue vvh ch was not "n foundation for decision of another and different 

oZortl- 7 7- 7 parties and on which they had no 

opportunity of adducing evidence [NnsKhni v Shanm Rao. sup}. In an election petition 
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the issues were confusing and misleading but appellant knew what points he had to meet 
and had contradicted evidence adduced by the petitioner, the trial was not vitiated [Shk 
Md V Kadalaskar, AI970 SC 61]. 

The issues that ordinarily arise in a rent suit are: (0 Whether there is relationship 
of landlord and tenant between the parties and («) Whether rent for the period in suit 
is due [Jatindra v Main. 51 IC 969]. For proper issues in a suit to establish an easement 
where limitation is pleaded, see Punjab v Bai Kuver, 6 B 20. Issues should not generally 
be raised and tried between co-defendants [Di^umhar v Khettur, 2 WR 45]. 

Where a party had ample notice of a point, he produced his materials thereon and 
argued the matter fully in the trial court and made no grievance when he filed appeal, 
an objection that the matter was not specifically pleaded by the other party or raised in 
issue cannot be allowed to be taken [Krishnadas v Bidhan, A1959 C 181 : 63 CWN 29 
relying on Mohiuddin v Prithi, 19 CWN 1159 and Metita v Syed Fuzl, 13 MIA 573]. 
If a party allows without any objection an issue to be raised and leads evidence to rebut 
the opposite side's case, it will not ordinarily be allowed in appeal to challenge the finding on 
that issue, alleging that the issue itself should not have been permitted to be raised [Abdul 
Samim v Md Noor, A1966 A 39]. 

Wrong issue. If the trial court tries wrong issues, the appellate court should frame 
proper issues and remand the case [Beer Ch v Torinee, 11 WR 20]. Where a wrong 
issue was framed but there was a finding on the point which would have been raised had 
the correct issue been framed, there need be no remand [Vishnu v Ganesh, 21 B 325]. 

Abandonment of Issue. A party can abandon an issue. When it was expressly 
recorded by the trial court that there is no other point in dispute or any issue to be 
framed and it is given up if it is mentioned in the pleadings, it could not be raised in 
appeal [Wall Singh v Sohan, AI954 SC 263; Thimmappa v Subbarao, A1960 Mys 249; 
Kotayya v Sreeramulu, A1928 M 900]. Where issues like jurisdiction and limitation which 
are pure questions of law, the right to raise such an issue cahnot be treated as waived 
[Shk Makbul v Vnion, AI960 Or 146]. 

2. Issues of law and of /acf.—Where issues both of law and of fact arise 
in the same suit, and the Court is of opinion that the case or any part thereof 
may be disposed of on the issues of law only, it shall try those issues first, and 
for that purpose may, if it thinks fit, postpone the settlement of the issues of 
fact until after the issues of law have been determined. 

Scope and Application. This rule is mandatory [Janki v Kalu, A1936 P 250; 
Gangulee v Kadhari, A1952 P 281; Praiap v Gurmej, A1958 Pu 409]. The words “or 
any part thereof’ are new. The power to dispose of a case or any part thereof on a 
preliminary issue is also contained in Or 15 r3(/). Or 14 rl2 does not apply unless one 
or some of the issues are purely as to law [Watanmul v Stoomvaart, 63 Bom LR 702]. 
Rule 2 applies when the court thinks that the case may be disposed of on issues of law 

only and in such case these issues are to be tried first and settlement of issues of fact 

may be postponed. Or 15 r 3(7) applies after all issues have been framed and allows the 
court to determine issues of law, if satisfied that no further argument or evidence than 
the parties can at once adduce is required for a decision. There is no reason to confine 
the power of the court to try certain issues as issues of law on the date of first hearing 
[Rama Kr v KrishnaswamU 1922 MWN 521: A1922 M 321; see also Rangamoni v 
Jogendra, 9 CU 128, 131]. Another view is that this rule has reference only to the stage 
of settlement of issues and has no application to the case where the plaintiff has applied 
for trial of certain issues without evidence, long after that stage [Jatindra v Haricharan. 
A1915 C 87; 20 CLJ 426; Satya v Dwarka, 2 PLT 154; Debendra v Jogendra, A1933 
C 559]. In appealable cases the court should decide all issues together, inasmuch as 
piecemeal trial might lead to protracted litigation and repeated appeals. But issues of 
law going to the very root of case and not depending on evidence must be tried first 

[Mahabir v Babulal, A1971 P 313], • *- *• 

In a case where issues are purely of law which do not require any investigation 

into facts or in a case where issues of law go to the very root of the case, such as on a 

point of limitation, res judicata, jurisdiction or being barred on the face of it by any law 

etc and the case or any part thereof may be disposed of on the issues of law only, it is 
incumbent upon the court to determine the issues of law first as it will save unnecessary 
inconvenience and expense to the parties and waste of time and labour of the court, as well 
[Praduman v Girdhari, A1970 Raj 131]. In a suit for partition challenging transaction 
by father as without legal necessity the issue of legal necessity is to be decided first 
before referring question whether transaction was lease or loan transaction to tenancy 
court [Narayan v Harinarayan, A197I B 89]. There is nothing wrong m not deciding 
issues as to maintainability of suit on the ground of limitation as preliminary issue [Ram 
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Soraf V Marti, A1969 Or 295]. Plea that court-fee paid is insuflRcient being a preliminary 
issue should be decided before deciding the whole suit [Dewari v Sundar, A1962 A 549]. 

Discretion to try preliminary issue of law is to be exercised only when it is so clear 
cut that the decision will decide the suit finally once and for all [Gartapathia v Soma- 
sitndararrt, A1950 M 213; Union v Govind, A1956 Hyd 62; Pratop v Gitrmej, AI953 Pu 
409; Sitryakant v Mahesh, A1972 D 72]. 

Mixed Issues of Law and Fact. The jurisdiction to try issues of law apart from 
the issues of fact may be exercised only where the court thinks that the whole suit may 
be disposed of on the issues of law alone, but there is no jurisdiction to try a suit on 
mixed issues of law and fact on preliminary issues [Khanna V Dillon, A1964 SC 497; 
see Appanna v Malimath, AI926 Mys 108]. This rule is not confined only to cases in 
which the issues of fact had not been settled. It also applies to cases where the court 
has not postponed the settlement of the issues of fact [Kuarmoni v Wasif, 19 CWN 
1193J. Issues as to jurisdiction may be an issue of law or of fact or a mixed issue. The 
obligation to try issue of jurisdiction as preliminary, arises only when it is an issue of law 
[5/i/v Bhagwan v Onkarmal, A1952 B 36; Pritliviraj v Mutmalal, A1957 Raj 112; Sorojini 
V Shivram, A1957 P 59]. If the issue of jurisdiction depends upon the proof of a fact 
the parties may lead evidence as to their respective cases before such issue is decided 
[Fazilehussein V Yusufally, A1955 B 55]. When the issue is of fact or a mixed issue 
of law and fact, under r2 the court has no power to frame a preliminary issue of fact 
[Sowkabai v Tukojirao, A1932 B 128]. But an order postponing the determination of 
the issue of the amount of damages until after the issue of liability for damages had been 
determined, was considered as very proper [Naresh v Brijmohan, 35 CWN 355, 360]. 

Of two issues A and B, if the decision of A in favour of plaintiff would have disposed 
of the case, it should be tried first [Shyameband v Stock Exchange &c, A1949 C 337]. 
A preliminary issue can be raised as to possession in a particular suit in order to determine 
its maintainability [Sesbagiri v Venkata, 1932 MWN 331]. Where a preliminary issue 
on jurisdiction has been decided, it is final and succeeding judge cannot reconsider it 
[Kalyan V Kashi, A1938 A 113]. The remedy is by appeal. 

In a suit against Government for damages for wrongful dismissal, whether the suit 
lies should be tried first [Kanbaiya v Secy of S, A1937 O 209]. So also a question of 
jurisdiction [Udami v Gbasi, A1933 A 753]. Where issues involve mixed questions of 
law and fact, the entire issues must be framed [Sesbagiri v Venkata^ j/rp]. As a general 
rule a suit should not be disposed of on a preliminary point unless it is very clear 
[Bhagwan v Balkn. A1932 B 1]. In appealable cases court should as far as possible 
decide all issues [Saayed Shah v Md Lahbai, A1950 M 596; Tarakant V Pnddomoney, 
11 MIA 476]. 

When a court is asked by a party to decide a preliminary issue on the very allegations 
of his opponent, he must be taken to admit them as true for tho sake of argument reserving 
the right to show that the allegations arc false should the preliminary point be overruled 
IKanbaiya v National Bank &c, 40 C 598, 609 PC; Fatceband v Wasudeo, A1948 N 334; 
Sarojini v Shivram. A1957 P 59]. 

Kevision. Refusal to try preliminary issue is revisable [Janaki v KaUtmm, A1936 
P 250, see however Ganapatba V Somasimdaram, A1950 M 213]. 


3. Materials from ^\'hich issues may be framed .—The Court may frame the 
issues from all or any of the following materials;— \ 

^hegations made on oath by the parties, or by any persons present on 
tneir behalf, or made by the pleaders of such parties; 

in the pleadings or in answers to interrogatories 

delivered in the suit; 


(c) the contents of documents produced by either party. 

(Ci Application. Examination of witnesses or documents for framing issues 

^ rule mentions the various materials in addition to the pleadings on 

w ic issues may be framed. The obvious intention is to provide against failure of justice 

upon cc meal rules of pleading and to add other materids on which proper issues may 
DC rramed \Giyana v Kandasami, 10 M 375 p5021. 

pleadings, issues may be framed from oral examination of parties or 
5 I- ^ ^"’'^’‘^’■ooddeen v Nyan, 3 WR 354; Basini v Krishna, 

Slate V Din 94 orally though not taken in the pleadings [Secy of 

4091 K f f ^ Makham, 9 BLR 17; Soonder v Namdar, 21 WR 

407|, but fanciftul points not raised by the parties should not be raised [Lachman V 

uZsnoiniM 1 P' confine itself only to pleadings for fixing issues. 

It has complete treedom to look and draw upon other materials in r 3 [Snow White Ac V 

Sohanlal. A1964 C 209]. Where it is alleged that plaintiff has mala- fide inflated the daim 
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so as to bring it in a higher Court, a specific issue should be raised [.Dewan v Gopal, 
A1938 S 124]. Before framing an issue relating to fraud, coercion, undue influence, 
mistake of fact &c it is the duty of the court to examine the parties to find out the 
precise nature of the plea \_Hiralal v Badkiilal, 1953 SCR 758: A1953 SC 225]. 

Appeal &c. No appeal lies from an order refusing to frame an issue asked for 
YEbrahim v t'uckhriinnisa, 4 C 531; Tuljaram v Alagappa, 35 M 1 FB]. A revision may 
lie [Sarajubala v Mohini. 28 CWN 991; Shiba v Nilabii. A1947 P 45]. 

High Court. Or 14 r3 applies to the Original Side and it is not kept away by 
Or49 [Snow White &c v Sohanlal, sup'\, 

4. Court may examine witnesses or documents before framing issues .— 
Where the Court is of opinion that the issues cannot be correctly framed without 
the examination of some person not before the Court or without the inspection 
of some document not produced in the suit, it may adjourn the framing of the 
issues to a future day, and may (subject to any law for the time being in force) 
compel the attendance of any person or the production of any document by the 
person in whose possession or power it is by summons or other process. 

See notes under r3 ante. 

5. Fower to amend, and strike out, issues. —(7) The Court may at any 
time before passing a decree amend the issues or frame additional issues on such 
terms as it thinks fit, and all such amendments or additional issues as may be 
necessary for determining the matters in controversy between the parties shall 

be so made or framed. 

(2) The Court may also, at any time before passing a decree, strike out any 
issues that appear to it to be wrongly framed or introduced. 

Scope and Application. The first part of sub-rule (/) is discretionary whilst the 
latter part makes it imperative to amend or frame additional issues as may be necessary 
to determine the real controversy between the parties [Shamu Pattar v Abdul, 39 IA 218. 
35 M 607, 612: 16 CWN 1009]. The rule gives very wide powers [Trimbakdas V Mathabai, 

A1930 N 225]. t. t ^ 

Courts have wide powers in imposing terms on parties when they seek amendment 

of pleadings or for other discretionary orders. Where a civil judge directed that certain 

additional issues should be raised on defendants depositing Rs 1,000 it was set aside in 

revision as unreasonable [Bhaskar v Narandas, A1956 B 608]. The power is controlled 

by Or 14 r3; hence no issues can be raised on a point that does not arise from the materials 

stated in r3 {N'andlal v Deorao, A1940 N 94; see Dodbasappa v Pradhanappa, A1926 

B 33], In a partition suit issues between co-defendants inuer se which would complicate 

matters and raise controversies should not be framed [Lakshmamma v Someshwar, A1953 

Hyd 170; Md Abdul v Peer Md, A1958 M 496]. If issues are wrongly framed on disputed 

evidentiary facts not necessary for determination of suit court cannot decline to strike 

them out [Lekhraj v Sawan, AI971 MP 172]. 

Trial court cannot make out a case that was never put forward [Nand v Deorao, 
AI940 N 94]. Where no injustice would accrue to either party, court may under special 
circumstances allow issues to be raised upon matters not in the pleadings [Nehora v 

Radha, 5 C 64; Modhe v Dongre, 5 B 609]. . ^ r->r rr • « 

New issues altering the nature of the suit should not be raised [lyQfayQTi v Harif 13 B 

664; Jhari v Pirthi. 2 PLJ 69], after close of plaintiff’s case [Haji v Ayeshabai. 7 CWN 
665 PC] For a converse case, [see Shamu Patter v Abdul, sup; Chartered Bank v 
Imperial Bank, 57 C 398: A1930 C 534]. Party cannot rely upon the materials brought 
during evidence for framing additional issues [Untrao v Yashwant, A1970 Raj 134j* 

There is nothing extraordinary in the raising of a new issue on the day of hearing. 

If surprise is caused to a party, time should be given to meet it [Ram Pd v Salez, 1942 

ALW 48]. The court can frame an additional issue and allow the parties to lead evidence 
thereon even after commencement of arguments [Kishorelal v Devilal, A1971 Or 191]. 
If certain issues arise on the cross-examination of a witness, they should be raised then 

and there \T N Firm v Md, A1933 M 756]. ^ , , m • c 

Appellate court cannot raise an issue not raised in the court below [Brojo v Fatik, 

17 WR 407; Ram v Nilmonee, 23 WR 169], or declare a right where no issue has been 
fixed on the point [Offl Trust,ee v Krishna, 12 C 239 PC]. Duty of appellate court when 

addition or amendment of issues is necessary [Kelu v Chendu, 19 M 157]. See Or 41 

rr 23-25. 

Revision -lies [see Bhaskar v Narandas, sup; Md Abdul v Peer Md, sup; 
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Lakshmammama v Someshwar, sup; Kishan V Parmeshri, A1967 Pu 389 FB; Bishan v 
Murti. AI969 J & K 50— contra: Kishor,elal v Devilal, sup^, 

6. Questions of fact or law may by agreement be stated in form of issues. 
—Where the parties to a suit are agreed as to the question of fact or of law to 
be decided between them, they may state the same in the form of an issue, and 
enter into an agreement in writing that, upon the finding of the Court in the 
affirmative or the negative of such issue,— 

(n) a sum of money specified in the agreement or to be ascertained by the 
Court, or in such manner as the Court may direct, shall be paid by one of the 
parties to the other of them, or that one of them be declared entitled to some 
right or subject to some liability specified in the agreement; 

(b) some property specified in the agreement and in dispute in the suit shall 
be delivered by one of the parties to the other of them, or as that other may 
direct; or 

(c) one or more of the parties shall do or abstain from doing some particular 
act specified in the agreement and relating to the matter in dispute. 

Scope and Application. Cf Or36 rl. Form of agreement (No 1 App H Sch 1). 
This rule provides for the question of fact or law being stated in the form of an issue 
and being referred to the finding of the court. Such a reference implies an agreement 
to abide by the decision of the court and not to appeal against the decree given. The 
principle of the rule applies when the parties agree to refer a certain issue to a commissioner 
appointed by the court [Bahir v Nobin, 6 CWN 121: 29 C 306; Pratap v Arathoon, 

8 C 455— contra: Appeal lies, Shiigan v Judayal, 1886 AWN 233]. 

7. Court, if satisfied that agreement was executed in good faith, may 
pronounce judgment. —^ere the Court is satisfied, after making such inquiry as 
it deems proper,— 

(а) that the agreement was duly executed by the parties, 

(б) that they have a substantial interest in the decision of such question as 
aforesaid, and 

(c) that the same is fit to be tried and decided. 

it shall proceed to record and try the issue and state its finding or decision 
thereon in the same manner as if the issue had been framed by the Court; 

and shall, upon the finding or decision on such issue, pronounce judgment 
according to the terms of the agreement: and, upon the judgment so pronounced, 
a decree shall follow. 

Scope and Application. See notes under r 6 above. Rr 6 and 7 provide for the 
adjustment or compromise of a suit not absolutely as does Or23 rl but contingently upon 
the opinion of the court upon a certain issue of fact or law to be submitted to the court 
by the parties. Upon the finding of that issue, the adjustment or compromise becomes 
absolute and it is the duty of the court under r 7 to pronounce judgment accordingly 
[Gocuhias Co v Scott, 16 B 202, 216]. 


ORDER XV 

Disposal of the Suit at the first hearing. 

1 . Parties not at issue.—'Where at the first hearing of a suit it appears that 
the parties are not at issue on any question of law or of fact, the Court may 
at once pronounce judgment. 

The court must be satisfied as to the good faith or identity of the parties before 
pronouncing judgment [Bank of Bengal v Cwrne. 12 WR 432], 

2 . One of several defendants not at issue. —Where there are more defendants 
than one. and any one of the defendants is not at issue with the plaintiff on 

.j e V V may at once pronounce judgment ^ 

or against such defendant and the suit shall proceed only against the 
defendants, [ap.k.m.my], r & ^ 

[tJub-rule (2) added in AP, Kerala, Mad & Mysore], 
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endments. 


ANDHRA PRADESH—Same as in Madras. 

KERALA.—{Notn No Bl—3312/58 of 7-4-1959). Same as in Madras. 

MADRAS (ROC No 1729 of 1926).—Re-number rule 2 as sub-rule 2(/) and insert the 
following as sub-rule (2): — 

“(2) Whenever a judgment is pronounced under the provisions of this rule a decree 
may be drawn up in accordance with such judgment bearing the same date as the day 
on which the judgment was pronounced'*. 


MYSORE.—Same as in Madras (30-3-1967). 


Notes. Where one or some of the defendants admit the claim, judgment may at 
once be passed against him or them. But where there are several joint debtors, judgment 
against some does not bar the prosecution of the suit against others [Dick v Dhunji, 
25 B 378]. 


3. Parties at issue. —(7) Where the parties are at issue on some question 
of law or of fact, and issues have been framed by the Court as hereinbefore 
provided, if the Court is satisfied that no further argument or evidence than 
the parties can at once adduce is required upon such of the issues as may be 
sufficient for the decision of the suit, and that no injustice will result from 
proceeding with the suit forthwith, the Court may proceed to determine such 
issues, and, if the finding thereon is sufficient for the decision, may pronounce 
judgment accordingly, whether the summons has been issued for the settlement 

of issues only or for the final disposal of the suit: 

Provided that, where the summons has been issued for the settlenient of 
issues only, the parties or their pleaders are present and none of thern objects. 

(2) Where the finding is not sufficient for the decision, the Court shall 
postpone the further hearing of the suit, and shall fix a day for the prc^uction 
of such further evidence, or for such further argument as the case requines. 

Scope and Application. Trial of issues of law only first (Or 14 r2). As to the 
difference in procedure between this rule and Or 14 r2 see notes under the latter rule 
{ante p463). If there is any objection by a party the court cannot dispose of the suit 
on the day fixed for settlement of issues [Krishna v Ramamurti, 16 M 198; Varadachanar 

V Parthasarathy, 24 1C 24]. When admission of fact made by a peader is sufficient 
to dispose of the case, court may at once pronounce judgment under rr 1 and 3 [Kundibai 

V Vishinji, A1947 S 105]. i ri> i* 

Or 17 r3 does not apply to an adjournment granted under this rule [Baslingappa v 

Sidramappa, A1943 B 321; Rukmansa v Shankar, A1941 B 83]. 


4 Failure to produce evidence the summons has been issued for 
the final disposal of the suit and either party fails without sufficient cause to 
produce the evidence on which he relies, the Court may at once pronounce 
judgment, or may. if it thinks fit, after framing and recording i^ssue^, adjourn 
the suit for the production of such evidence as may be necessary for its decision 


upon such issues. . . 

Scope and Application. Summons for final disposal (Or 5 r5). Although a suit is 
down tor final disposal, if it be a case in which further evidence is required, the court is 
bound to adjourn it [Ahmed v Ran, 7 WR 841. If a suit is dismissed under this 
the proper course is to appeal and not to apply under Or 9 r 9 [Hinga v Munna. 8 CWN 

97; Shahdeo v Saligram, A1929 A 543]. 


ORDER XVI 

Summoning and Attendance of Witnesses. 

1 ’Summon’! to attend to she evidence or produce documents.—M 
after the suit is instituted, the parties may obtain, on application to the Court 
S to suc^ officer as it aoooints in this behalf, summonses to persons whose 
attendance is required either to give evidence or to produce documents. 

[a,d,hp,pu,raj,wp] 

IProviso added in All, Delhi, HP, Punjab & WP; rule substituted in Raiasthan]. 
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High Court Amendments. 

ALLAHABAD [Notn No 4084/35(a)-3(7); 24-7*1926].— Add the following proviso ,— 

^‘Provided that no party who has begun to call his witnesses shall be entitled to obtain 
process to enforce the attendance of any witness against whom process has not previously 
issued, or to call any witness not named in a list, which must be filed in court before 
the hearing of evidence on his behalf has commenced, without an order of the Judge made 
in writing and stating the reasons therefor.” 

DELHI.—Same as in Punjab. 

HIMACHAL PRADESH.—Same as in Punjab. 

PUNJAB (Notn No 525-Gaz/XI-Y-U of 15-10-1932).—Add the following proviso to 
the existing rule: — 

“Provided that no party who has begun to call his witnesses shall be entitled to 
obtain process to enforce the attendance of any witness against whom process has not 
previously issued, or to produce any witness not named in a list, which must be filed in 
court on or before the date on which the hearing of evidence on his behalf commences 
and before the actual commencement of the hearing of such evidence, without an order 
of the Court made in writing and stating the reasons therefor.” 

RAJASTHAN.—(Notn No lO/SRO of 29-6-1957 as amended by No 1/SRO of 20-1-1961 
and No 4 A/SRO of 6-10-1970). The following shall be substituted for rule 1: — 

“!(/) On such date as the Court may appoint and not later than thirty days after the 

settlement of issues, each party shall present in Court a list of witnesses whom it proposes 
to produce: 

Provided that a party giving evidence in rebuttal may file a list of witnesses not later 
than fifteen days from the date of closure of the evidence of his opponent. 

(2) No party shall produce or obtain process to enforce the attendance of witnesses 
other than those contained in the list referred to in sub-rule (/), except, with the permission 

of the Court and the Court granting or refusing such permission shall record reasons for 
so doing. 

(i) On the application to Court or to such officer as it appoints in this behalf the 
parties may obtain summonses for persons whose attendance is required in Court. 

(4) Where in accordance with the proviso to Rule 8 of Order XVI a party has obtained 
summonses for any witnesses for service by himself or through his agent summonses for 
any such witnesses shall not, unless specially ordered by the Court for reasons to be 
recorded in writing, be re-issued for service in the manner provided for the service of 
summons to a defendant.” 

WEST PAKISTAN.—Same as in Punjab. 

Scope and Application. Under the rule a party may apply for summonses on his 
witnesses after institution of suit and before service of summons on the opposite party. 
Amended rule 1B in Bombay and Gujarat permits service of summonses on his witnesses 
by a party. Similar rule has been adopted in Calcutta, Assam and Punjab (Or 16 r7-A). 
Allahabad, AP. Kerala, Orissa. Patna. Madras and Rajasthan (see amended r8 of Or 16). 
Form of summons (No 13 App B Sch 1). Issue ofl summons under s 36 Presy T Insolvency 
Act is governed by Or 16 \In re Viswanathan. A1948 M 496]. 

There is no objection on a party to accompany the process-server or to get the witnesses 
served personally \Raghunath v Sant, A1965 J & K 10]. A party is entitled as of right 
to obtain sumrnons at any time though summons applied for at a late stage will be issued 
at the party s risk and Court may properly refuse to adjourn the hearing on the date fixed 
[Bhagwat yOevi, 16 A 218; Kaji v X. 9 B 308; Kandru v Tara, AI926 C 364; Raghu V 
Mahahir AI926 P 546; Mchr v Dayal, 17 L 775; Ghulam v Rasul, A1931 L 135; Abdul v 
tin.shkesh, 49 CU 546; Aswini v Anukul A1950 C 326; Basant v State, A1958 P 458]; nor 

ought summons to be refused because in court’s opinion the witness cannot be present 

or the documents cannot be produced before the trial ends [Krishna v Protab, 1 C 569]. 

e only case when the court has power to refuse summons is where the application is 
not made bona fide [Veerabhadra v Nataraja, 28 M 28; Latifannessa v A/imH//a. A1929 

i%M . ’ convinced that the motive is a vexatious desire to obstruct justice 

[Moti V Kanhya, 4 1C 797; Ramphal v Waited. 14 WR 66]. 

Appeal &c. No appeal lies for refusal to issue summons, but the ground can be 

against the decree. If the refusal has injuriously 
otheixvise s99 would anly [Upendra v Corpn, 

sup; Gopi V Kripa, 

m!,, - i ^ Aughore, 25 WR 711. High Court 

may interfere m revision [Ka i v X, 9 B 308] ^ ^ 
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Punjab & W P Am. The rule is technical and in the absence of prejudice court is 
not justified in refusing to examine witness not in the list [Karim v Firm Thakur, A1941 
L 38]. List may be filed untfi a party begins to lead evidence [Gurdit v Man, A1935 L 
488]. It is sufficient if names appear in the original list filed before the day of hearing 
[Fakir V Ishar, A1934 L 317]. Party is entitled to examine witnesses in the list filed, 
even though not summonned [Ramsarup v Nandlal, 63 PLR 176]. 

Rajasthan Am. Even when list of witnesses is not filed, court may permit party 
to produce its witnesses [Prabhu v Girraj, A1963 Raj 225 {Sangram y Elec Tribunal, 
A1955 SC 425 toUd); Sanvat v Abhay, 1963 Raj 1094]. So far as r lA is in conflict with 
rl as amended in Rajasthan the former must give way to the latter by implication [Tulsi 
V Chunilal, A1964 Raj 243]. 30 days period provided under r 1 is a different period 

from the period provided under the schedule within the meaning of s29{2) Limitation Act. 
S 5 of Limitation Act, 1963 applies to it [Bhonreylal v Kitnj, A1969 Raj 299]. 


^[lA. Production of witnesses without summons through Court —any 
party to the suit has, at any time on or before the day fixed for the hearing or 
evidence, filed in the Court a list of persons either for giving evidence or for 
producing documents, the party may, without applying for summons under rule 1, 
bring any such person, whose name appears in the list, to give evidence or to 

produce documents]. [b,g,raj] 

BANGLADESH & PAKISTAN.—Omit the rule. 

Rule IB inserted in Bom and Gujarat; rule lA substituted in Raj. 


High -Court Amendments. 

BOMBAY.—The following rule was added as rule lA by Notn No 1646 of 9-3-1926 

which was subsequently renumbered as rule IB on 6-11-1958. cummnrt^ 

“IB. Court may permit service of summons by party applying for siimrnons. 

U) Ihe Court may, on the application of any party for a summons for the attendance 

or any person, permit the service of such summons to be effected by such party. 

(2) When the Court has directed service of the summons by 

the same and such service is not effected, the Court may, if it is sa effected 

diligence has been used by such party to effect such service, permit service to be effected 

by an officer of the Court’*. 

GUJARAT.—Same as in Bombay. 

RAJASTHAN,— Rule lA was deleted by Notn No 1/SRO of 20-1-1961 but the following 

new rule lA was inserted by Notn No 4A/SRO of 6-10-1970. _♦ * 

*‘1A ‘Subject to the provisions of sub-rule (lO of rule 1, any party to the suit maj^ 

without applying for summons under rule 1, bring any witness to give evidence or to 
produce documents. ____ _ 

Notes. Seealso amended r 7-A in Cal, Assam, Orissa & Bangladesh and amended 
r 8 in AH, AP, Kerala, Mad, Orissa, Patna and Rajasthan. 

2. Expenses of witness to be paid into Court on applying for summons — 
(1) The party applying for a summons shall, before the summons is granted a 
within a period to be fixed, pay into Court [as,c,bd] such a sum of money as 
appears t^the Court to be sufficient to defray the travelling and other expens^ 
K/ySon summoned in passing <0 and from <l>e Court m wmeh he is requ.red 

ExDerts—(2) In determining the amount payable under this rule, Las,C3DJ 
the Court maT: in the case of any person ^ evidence ^nd 

in performing any work of an expert character rourt 

regaS sLll bf had. in fixing the scale of such expenses, to any rules made m 
that behalf. [a,ap,k,m,my] j 

to Sub-rule (I) added in Delhi, HP, MP, Punjab & WP]- 


1. Ins by C P Code (Am) Act 66 of 1956 1 14. 
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High Court Amendments. 

ALLAHABAD (Non No 2081/35(aH{5); 10-8-1918)— the following as sut-nde 
{ 41 - 

“(4) This rule shall not apply, in cases to which Government is a party, in the case of 
witnesses who are Government servants whose salary exceeds Rs 10 per mensem and who 
are summoned to give evidence in their public capacity at a court situatd more than five 
miles from their headquarters.” 

ANDHRA PRADESH.—Same as in Madras. 

ASSAM & NAGALAND.—Same as in Calcutta. 


BOMBAY (Notn No 1627 of 21-10-1918).— Insert as proviso to sub-rule (/):—“Provided 
that where Government or a public officer being a party to a suit or proceeding, as such 
public officer supported by Government in the litigation, applies for a summons to any 
public officer to whom the Civil Service Regulations apply to give evidence of facts which 
have come to his knowledge, or of matters with which he has had to deal, as a public 
officer, or to produce any document from public records, the Government or the aforesaid 
officer shall not be required to pay any sum of money on account of the travelling and 
other expenses of such witness.” 

CALCUTT'A (Notn No 10428-Gi 25-7-1928):-—Sub-rules (/) and (2) have been sub¬ 
stituted, but the only alterations made in the existing rule are: — 

(«) In sub-rule (/), for the words “The party applying.pay into Court” substitute 

“The Court shall fix in respect of each summons”. 

(/>) In sub-rule (2), for the words “In determining the amount payable under this rule", 
substitute “In fixing such an amount”. 

DELHI.—Same as in Punjab. 

GUJARAT.—Same as in Bombay. 

HIMACHAL PRADESH.—Same as in Punjab. 

KERALA.—(Notn No BI-3312/58 of 7-4-1959). Same as in Madras. 

MADHYA PRADESH.— Add the following as an exception to sub-rule (/): — 

‘’Exception. —When applying for a summons for any of its own officers. Government 
and State Railway administrations will be exempt from the operation of sub-rule (/)." 

MADRAS (ROC No 3005/48 Bl, of 18-10-51).— as sub-rule (4): — 

(4) Where the summons is served on the witnesses by the party directly, the expenses 
mentioned in sub-rule (/) shall be paid to the witnesses by the party or Ids agent". 

MYSORE.—Insert the following as sub-rule (4): — 

(4) Where the summons is served on the witness by the party himself, if so authorised 
under Rule s of this Order, the expenses mentioned in sub-rule (/) shall be paid to the 
witness by the party or his agent making the service”. (30-3-1967). 

ORISSA.—Same as in Patna. 

PATNA. Add as proviso to sub-rule (/):—“Provided that the [Government shall 
not be required to pay any expenses into Court under this rule when it is the party applying 
or the summons, and the person to be summoned is an officer serving under the 
Goviynment. who is summoned to give evidence of facts which have come to his knowledge, 
or of matters with which he has to deal, in his public capacity." 

PUNJAB (Notn No 156-G of 9-1-1919).— the following “Evcep/ion" to sub-ruk 

) • 

■II applying for a summons for any of its own officers. Government 

will be exempt from the operation of clause (/).” 

BANGLADESH.—Same as in Calcutta. 


WEST 


Scope and Application. A witness is entitlf^H trv fi-® 
for loss of time [Nazim v Prosunno 2 Hyde 236? "ot compensation 

for the expenses of witnesses and oroenro th * ‘ litigants to pay 

845]. Persons of rank and wealth ?rT * attendance [Ata v Harnanu A1927 L 

to their circumstances [Chunder v Jadub 19 expenses suitaWo 

expenses at any time even after hL ^ 'SJ. A witness is entitled to travellinft 

Mahomed, 4 B 619]. A witness summoned “ witness [London dc V 

Irom plaintift, though examined by the dffendant 't traveUing expenses 

149: 76 IC 353], aeiendant as his wtness [In re reference, 38 OJ 
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When it IS necessary to serve a summons through cou , > 

court (Amended r 8 of Or 16). . t • • j- /^nrao 

High Court. Does not '^fof seTvTcrof^'noti justified 

r 3(i). Levy of conveyance charges by shentt servic 

IsSma .\sadamba &c. 1937, 1 Cal 322: 40 CWN 1295], 

3. Tender of e.p.oses ,o -■"•--Tl;' K™°nr;he'“lnS, if « 

serve?ptrloSir & Orissa; Rule 

subsSTn AfsaSVaC dS ^,"mP. Punjai,’, R^rhan & WP; Rules added in AP, 

Kerala & Mad; Rule ame nded in BDT __ 

High 'Court Amendments. 

ANDHRA PRADESH.—Same as in Madras. 

ASSAM & NAGLAND.-Same ^here the witness is a public 

BOMBAY Insert as proviso m rule 3. Provi summoned to give evidence of 

othcer to whom the Civil Service Regulations ^ . ^^ich he has had to deal in his 
tacts which have come to his notice, or o a records, the sum payable by the 

othcial capacity, or to produce a document ^nd other expenses shall not be 

party obtaining the summons on account of h .eauhed to produce a certificate duly 

tendered to him. Such officer, shall, ':,tes^of travelling and other allowances 

signed by the Head of his office showing he r e ot t 

admissible to him as for a journey on mur. (Ml 1960). 

(ii) Insert the iollowinp as rule 3A . as witnesses in suits in which 

"M, S,«™l prow,,™ lor pM.c In .h. lo,«oi„g 

the Government is not a party. (/) N . • ^ *u£ Government is not a party, where 

rules, in all suits or other proceedings „ employee is summoned to give evidence 

a servant of the Central Government o capacity, the Court shall direct the party 

and/or to produce documents m ^ r money as will, in the opinion of the 

applying for summons to deposit such other expenses of the Officer concerned 

Court, be sufficient to defray the Court shall direct the 

as for a journey on tour, and on the ep . or out of any further sum which 

summons to be issued and, out of the sum , ^ summons to deposit, the Court 

the Court may subsequently direct tl^ P V ^flcer summoned, pay him the amount 

shall on the appearance before for a journey on tour under the 

of travelling and other expenses admissible to him as tor j y 

rules applicable to his service. . accordance with sub-rule (/) shall 

(2) The Officer appearing before the Court of travelling 

produce a certificate duly signed by the ioumev on tour, and the amount payable 

and other allowances admissible to him as rates specified in such certificate, 

to him by the Court shall be computed on the basis of 

[15-7-1954]. 25-7-1928 and Notn No 1501-G of 8-3-1948).— 

CALCUTTA (Notn No 10428-G of ^ thus:— ^ . 

Turso r d P-n summoned, at the time of serving 

the summons, if it can be served persona y 

Provided— , , a servant of any [State] Government whose 

(0 that where the person r,_aJauarters are situated more than five miles 

pay exceeds Rs 10 per mensem or , appear as a witness in his official capaci^ 

from the Court, and he has been summoned appear as 

in a civil case to which Government is a party, tn . 

Treasury; rryrr.nned is a Finger Print Expert of the Cnminal Investiga- 

(ii) that where the person summone e^^ldence in private cases, the sum so fixed, 

tion Uepartment and he is summone credited to the Treasury; ^ j 

other than his travelling allowance, Government Examiner of Questioned 

(iiO that where the person to give evidence or his opinion is sought 

Documents or his Assistant and credited to the Treasury; * , 

in private cases, the sum so fixed shall be cred Government or a 

(iv) that where the person summoned is a 
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In rule 3 the following shall be added 


State Railway or any other Commercial Department of Government and he is summoned 
o give evidence in his public capacity in a civil case, whether Government is or is not a 

party, the sum so fixed shall be credited in the Treasury to the Government or the State 
Kailway, as the case may be, to which the employee belongs; and 

(v) that where the person summoned is a State Railway employee and he is summoned 
to g've evidence m his private capacity in a civil court in AssLf the sum so 
be credited to the Railway to which he belongs,” 

DELHI. Same as in Punjab. 

GUJARAI.—bame as in Bombay omitting the last sentence of the proviso. 

HIMACHAL PRADESH.—Same as in Punjab. 

KERALA.—(Notn No Bl-3312/58 of 7-4-1959). 
as para 2 namely: — 

In the case of employees of the Central Government or the State Government or 

^haTbl ^reriilcH '"‘u subsistence allowance or compensation 

Govlr^m.nf o 1 ‘P Credit of the Central Government or the State 

Government or the Railway Administration as the case may be.” 

MADHYA PRADESH.—For rule 3 substitute the following: — 

or » paid into Court shall except in case of a Government servant, 

or a State Railway employees, be tendered to the person summoned, at the time of serving 
the summons, if it can be served personally. serving 

<3ovemment in a suit reouests the Court to summon 
a Oovemment servant or a Railway employee as a witness or to prodL^“ 

^^I t ill 1^ I'll a sum, which, in the opinion of the 

Lr^frit the ‘be travelling and other allowances of the Government 

of the sum .o as the case may be. as for a journey on tour and out 

deposited the Court shall pay to the Government servant or the Railway 

employee concerned, the amount of travelling and other allowances admissible to him 
as tor a journey on tour.” 

^ 1942).— Add the following to the rule as a separate 

JnM case of employees of the Central Government or a State Railway, sums paid 

hi as sub^stence allowance or compensation shall be credited in the Treasury to 

the credit of the Central Government or State Railway as the case may be.” 

ORFSSA.—Same as in Patna. 

PATNA. Add the following proviso: — 

been TuTmontd'in ■I!’*' summoned is an officer of Government, who has 

have comTTo bil ® ® Government is a party, of facts which 

Sacity, thenT or of matters with which he has had to deal, in his public 

of the semce°^f‘'Th* Rs 10 a month, the Court shaU at the time 

hL 2 fnd rLi^^ver Th payment to him of his expenses as determined by 

nuie j. and recover the amount form the Treasury. 

Ihtn's mil']',' f™"]!,'?"]: • “>'■ “'I Coun i, sto.l.d not not. 

p.y him'"'.'s: ';c“ ."'L'issrssni';' *' 

than' TmUes^ from''hiT htn'd exceeds Rs 10 a month and the Court is situated more 

such casT anv roenses b*m by the Court. In 

PiiMrAn'^rxi'^ !! ^ ° ^ be credited to Government.” 

(/) Tender of crpemw T MT_xh''T '^ following:—"3. 

of a Governmenf servant be tendered tTThT'*'^ ‘b® 

the summons if it can be’served personaUy. ^ summoned at the time of serving 

shall be credited* tTcovernmenT*'' * Government servant, the sum so paid into Court 
Court situate no/more Than five'm'ilM ?rom"fh’*"*b*'^T“"'* *° ®'''® evidence at a 

Exception (2).-A GovLmenT be paid to them, 

mensem, may receive his expenses from the tSurt*” ^ 

“3^^T^”um' so^^/Td Tnto^Tour? and** X/"'■ rule 3 the following:— 

be tendered to him at the time of servinc th' ''equ'red by the person summoned shall 

ume Of serving the summons if it can be served personally.” 
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BANGLADESH (Cal High Court Notn No 10428-G of 15-7-1928 ).—For the words 
“so paid into Court” substitute “so fixed”. 

WEST PAKISTAN.—Same as in Punjab. 


4. Procedure where insufficient sum paid in, —(7) Where it appears to the 
Court or to such officer as it appoints in this behalf that the sum [as,c,bd] paid 
into Court is not sufficient to cover such expenses or reasonable remuneration, the 
Court may direct such further sum to be paid to the person summoned 
Ld,hp,mp,pu,wpJ as appears to be necessary on that account, and, in case of 
default in payment, may order such sum to be levied by attachment and sale 
of the moveable property of the party obtaining the summons; or the Court may 
discharge the person summoned, without requiring him to give evidence; or may 
both order such levy and discharge such person as aforesaid. 

Expenses of witnesses detained more than one day. —(2) Where it is necessary 
to detain the person summoned for a longer period than one day, the Court may, 
from time to time, order the party at whose instance he was summoned to pay 
into Court such sum as is sufficient to defray the expanses of his detention for 
such further period, and, in default of such deposit being made, may order such 
sum to be levied by attachment and sale of the moveable property of such party; 
or the Court may discharge the person summoned without requiring him to give 
evidence; or may both order such levy and discharge such person as aforesaid. 

[Rule amended in Assam, Cal, Delhi, HP, MP, Punjab BD & WP; Rules 4-A and 
4-B added in AP, Kerala & Mad; Rule 4-A added in Mysore]. 


High Court Amendments. 


ANDHRA PRADESH.—Same as in Madras. 
ASSAM & NAGALAND.—Same as in Calcutta. 


CALCUTTA (Nton No 10428-G of ]5-7-28).~Sub-ruIe (/) substituted but the only 
change is the substitution of the words “so fixed” for the words “paid into court”. 

DELHI.—Same as in Punjab. 


HIMACHAL PRADESH,—Same as in Punjab. 


KERALA.—(Notn No B1-33I2/58 of 7-4-1959) Rules 4A and 4B inserted which are 
same as in Madras with the following modifications: 

(/) In Rule 4A— 

(a) in sub-rule (7) omit the word “any” in “in any suit”; and omit the words ‘whose 
salary exceeds Rs 10 per mensem and”; 

(7>) in sub-rule (2) omit the words “along with his application”; and for the words 

“any further sum” substitute “any other sum”; 

(c) in sub-rule (3) for the words “a State Railway” and “State Railway substitute 

“the Railway Administration”; , 

(7) In Rule 4B, after the words “where a servant of the Central Government insert 

“or a State Government”. 

MADHYA PRADESH (Notn No 3409; 29-6-1943).—//i sub-rule (7) ins,ert the follow¬ 
ing between the worlds “summoned” and “as appears : or, when such person is a 

Government servant or a State Railway employee to be paid into Court”. 


MADRAS .—the following as rules 4-A and 4-B after rule 4: 

4-A. Special provision for public servants summoned as witnesses m suits to which 
the Government is a party.-{!) Notwithstanding anything contained in the forgoing ^es 
in [any] suit by or against the Government, no payment in accordance with rule 2 or 
rule 4 shall be required when an application on behalf of Government is made for 
summons to a Government servant [whose salary exceeds Rs 10 per mensem and] whose 
attendance is reauired in a Court situate more than five miles from his headquarters, 
“rexpens^^^^^^^^^ by Government in respect of " 

shall not be taken into consideration in determining costs incidental to the 

(2) When any other party to such a suit applies for a summons to such an officer, he 

shall deposit in Court [along with his application] a sum of travelling 

and othL expenses of the officer according to the scale presenbed by the Government 

under whom L officer is serving and shall also pay [any 

under rule 4 according to the same scale, and the money so deposited or paid shall be 


credited to Government. 
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(1) In the case of employees of the Central Government or of [a State Railway], sums 
paid into court as subsistence allowance or compensation shall be credited in the Treasury 
to the credit of the Central Government or [State Railway] as the case may be. 

{4) In all cases where a Government Servant appears in accordance with this rule, 
the Court shall grant him a certificate of attendance. [Ft St Geo Gaz, Supplt to part II, 
dated 10th March, 1942]. 

4-B. Special provision for public servants summoned as witnesses in suits in which 
the Government is not a party. —(/) Notwithstanding anything contained in the foregoing 
rules, in all suits or other proceedings to which the Government is not a party, where 
a servant of the Central Government or a Railway employee is summoned to give evi¬ 
dence and/or to produce documents in his public capacity, the court shall direct the 
party applying for summons to deposit such sum of money as will in the opinion of the 
court, be sufficient to defray the travelling and other expenses of the officer concerned 
as for a journey on tour, and on the deposit of such sum, the court shall direct the sum¬ 
mons to be issued and, out of the sum so deposited or out of any further sum which the 

court may subsequently direct the party applying for the summons to deposit, the court 
shall, on the appearance before court of the officer summoned or as soon thereafter as 
is practicable, pay him the amount of travelling and other expenses admissible to him 
as for a journey on tour under the rules applicable to his service. 

(2) The officer appearing before court in accordance with sub-rule (/) shall produce 

a certificate duly signed by the head of his office, showing the rates of travelling and 
other allowances admissible to him as for a journey on tour and the amount payable to 
him by the court shall be computed on the basis of the rates specified in such certificate. 

[P Dis No. 851/52, dated 28th Nov, 1952]. 


MYSORE.— Insert the following as rule 4A : — 

"4-A. (/) In the cases provided for in this rule the provisions of the foregoing rules 
shall not apply or shall apply only subject to the provisions of this rule. 

(2) Where a Government or a Public Officer being a party to a suit or proceeding as 
such public officer supported by Government in the litigation, applies for a summons to 
any Government servant whose salary exceeds Rs 10 per month and whose attendance is 
required in a Court situate more than 5 miles from his headquarters, no payment in 
accordance with Rule 2 or with Rule 4 shall be required, and the expenses incurred by the 
Government or such public officer in respect of the attendance of such witness shall not 
be taken into consideration in determining the costs incidental to the suit or proceeding. 

(3) Where any other party to such a suit as is referred to in sub-rule (2) applies for 
a summons to such Government servant as is mentioned in the said sub-rule, the party 
summoning shall deposit in Court along with his application a sum of money for the 
travelling and other expenses of the officer determined by the Court under the provisions 
of Rule 2 of this Order and shall also pay and deposit any further sum that may be 
required by Court to be paid or deposited under Rule 4 of this Order, and the money so 
deposited or paid shall be credited to the Government in the treasury. Where the witness 

this sub-rule is the employee of the Central Government or the State 
Kaiiway or other Commercial Department of the Government to whom the provisions 

of the Payment of Wages Act apply, sums paid into Court shall be credited in the 

l^rcasury to the credit of the Central Government, the Railway or the Commercial 
Department as the case may be. 

c.u **^* 1 ?*' where a Government servant appears in accordance with the foregoing 
partiaifars^"^ ^ourt shall grant him a certificate of attendance containing the prescribed 

4-B{/) of Madras with the following modifications:—(i) For the 

.public capacity'* substitute: ‘‘Notwithstanding 

to wh^rh r" foregoing rules and in this rule, in all suits or other proceedings' 

anv 12* a party, where a servant of the Central Government or of 

provisions of Commercial Department of the Government to whom the 

wh.rh ^ Payment of Wages Act apply is summoned to give evidence of facts 

nftirpr r» t ° knowledge or of matters with which he has to deal as a public 

produce any document for public records in his public capacity. 

summonod" '“the said sum*’ and in line 11 for “officer 
summoned suhstuute "officer concerned : 

f * I.• officer shall be required to produce a certificate duly 

aZIssiblc 'hc rules of travelling and other allowances 

Sha7l be comnn “mount payable to him by the Court 

^ specified in the certificate.” (30-3-1967). 

wherr it If**'? 9-1-1919). In siib-nile (/) after the word “summoned" 

into Court ” "'■^frt ■ or. when such person is a Government servant, to be paid 

BANGLADESH.—Same as in Calcutta. 

WEST PAKISTAN.—Same as in Punjab. 
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Notes. If the expenses are not paid, only the movable property of the defaulting 
party may be attached and sold under the rule but not his immovable property VMd 
Waris v Rahman, 26 CWN 877: A1921 C 430]. When a witness’s attendance is required 
on another day, no fresh summons is necessary. The proper course is to warn him to 
appear on the adjourned date [Subharayudu v Chenchii, 24 M 200]. 

5. Time, place and purpose of attendance to be specified in summons .— 
Every summons for the attendance of a person to give evidence or to produce a 
document shall specify the time and place at which he is required to attend, and 
also whether his attendance is required for the purpose ot giving evidence or 
to produce a document, or for both purposes; and any particular document, 
which the person summoned is called on to produce, shall be described in the 
sumons with reasonable accuracy. 

Notes. When a witness attends in pursuance of a summons, he need only be warned 
that he will be required to attend on the day to which the hearing may be postponed 
[Subbarayadii v Chenchuramayya, 24 M 200]. Where the place or the time is not 
mentioned in a summons, there can be no conviction under s 174 I P Code [i? v Ram, 
5 A 7]. 


6. Summons to produce document .—Any person may be summoned to 
produce a document, without being summoned to give evidence, and any person 
summoned merely to produce a document shall be deemed to have complied 
with the summons if he causes such document to be produced instead of attending 
personally to produce the same. 

Notes. Cf s 294(2) Cr P Code. A witness causing production of document without 
personal attendance is deemed to have complied with summons. No letter of authority is 
necessary for production [Netram v Bhagwan, A1941 N 159]. A person summoned to 
produce a document cannot be cross-examined unless and until he is called as a witn^s 
(s 139 Evidence Act). As to consequence of document called for and inspected, see s 163 
Evidence Act. Or 16 rr 10-12, 17, 18 contain the procedure to be followed if summons 
is not obeyed. 

7. Power to require persons present in Court to give evidence or produce 
document .—Any person present in Court may be required by the Court to give 
evidence or to produce any document then and there in his possession or power. 

Las,c.or,bdJ 

[R 7-A added in Assam, Cal, Orissa and Bangladesh]. 


High Court Amendments. 

ASSAM & NAGALAND.—Same as in Calcutta. 

CALCUTTA (Notn No 10428-G of 25 - 7 - 1 928).-W/ the following afl.er rule 7:- 
“7A. (i) Except where it appears to the Court that a summons under this Order 

should be served by the Court in the same ^ ^a°‘’lvine 

Court shall make over for service all summonses under this 

therefor. The service shall be effected by 

tendering to the witness in person a copy thereof ^ 

as he appoints in this behalf and sealed with the seal of the Court. 

(lO Rules 16 and 18 of Order V shall apply to summons personally served under this 

rule, as though the person effecting service were a jg^ved refuses to 

m If such if for an1“reason s^ch summons cannot be served 

sign an acknowledgment of servi .j f iiig party, re-issue such summons to be 

personally, the Court shall, on the application ot tne p 

served by the Court in like manner as a summons to a detendant. 

OKliiSA.—Same as in Calcutta. (29-12-61) 

BANGLADESH.—Same as in C alcutta. ____ 

^ ZZ T. . 1 * whpn a nerson present in court is required to give 

Notes. Rule 7 applies only possession or 

evidence or to produce document vhich he may aio 47 m 581 

and“ dfd t 

ffibl^Keral^ ’^dS Orisfa^^afna and Rajasthan is to the same effect. 
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li. Summons how served .—Every summons under this Order shall be 
served [a J as nearly as may be in the same manner as a summons to a defendant, 
and the rules in Order V as to proof of service shall apply in the case of all 
summonses served under this rule. [ap,as.c.k.m.my,or,p,raj,bd] 

[Rule substituted in AP, Assam, Cal, Kerala, Mad, Mysore & BD; Prov added in 
Or, Pat, & Rajasthan; Rule amended in All]. 


High Court Amendments. 

ALLAHABAD (Notn No 4084/35(a)-3(7); 24^7-1926). For the words “under this 
Order shall be served” read “under this Order, may. by leave of the Court, be served 
by the party or his agent, applying for the same, by personal service, and failing such 
service shall be served.” 

ANDHRA PRADESH.—Same as in Madras. 

ASSAM & NAGALAND. Same as in Calcutta. 

CALCUTTA (Notn No 10428-G of 25-7-1928 and Notn No I501-G of 8-3-1948): — 
Cancel rule 8 and substitme therefor the following: — 

“8. (/) Every summons under this Order not being a summons made over to a party 

for service under rule 7A (0 of this Order, shall be served as nearly as may be in the 
same manner as a summons to a defendant, and the rules in Order V as to proof of 
service shall apply thereto. 

(2) The party applying for a summons to be served under this rule shall, before the 
summons is granted and within a period to be fixed, pay into Court the sum fixed by the 
Court under rule 2 of this Order. 

Exception. —When applying for a summons for any of its own officers in his official 
capacity. Government will be exempt from the operation of this rule.” 

KERALA.—(Notn No Bl-3312/58 of 7-4-1959). Substitute for rule 8 the following: — 

“8. Summons how .served .—(/) A summons under this Order may be delivered by 
the Court to the party applying for such summons for making service on the witness: 

Provided that when the party so desires in the first instance or is unable after due 
diligence to ellect such service, the summons shall be delivered through the proper officer 
of the Court. 

(2) Service of summons on a witness by the party or by the proper officer shall, as 
nearly as may be, be in the same manner as on a defendant and the rules in Order V 
as to proof of service shall apply in the ease of all summonses served under this rule.” 

MADRAS (ROC No 3005/48 B-l, of 19-10-51).— Substitute the following for r8: — 

”8. Summons how served. —A summons under this Order may be delivered by the 
Court to the party applying for such summons for making service on the witness, provided 
that where the service is not effected by the party, or the party is unwilling to do so, 
the summons shall be delivered through the proper officer of the Court. The rules in 
Order V as to proof of service shall apply in the case of all summonses served under 
this rule.” 

MYSORE.—‘Same as in Madras with the following modifications:—• 

(0 In line 3 after “unwilling” insert “or unable”; 

(n) For the last sentence substitute: “The rules contained in Order V of this Code 

as to the mode and proof of service shall apply in the case of all summonses served 
under this rule.” (30-3-1967) 

ORISSA.—Same as in Patna. 

PATNA.—/Irfrf the foUowins proviso to r S:—“Provided that a summons under this 
Order may by leave of the Court be served by the party or his agent, applying for the 
same, by personal service. If such service is not effected and the Court is satisfied that 
reasonable diligence has been used by the party or his agent to effect such service then 
the summons shall be served by the Court in the usual manner.” 

RAJASTHAN.-(Notn No 29/SRO of 8-7-1954). Add the following proviso — 

“Provided that any party may. by leave of the Court by himself or through his agent 
serve any of his witness or witnesses personally.” 

BANGLADESH.—Same as in Calcutta, ante, except the Exception. 


T’/ttie /or j^nv/ji? sitiumons.—Senke shall in all cases be made a sufficient 
time before the time specified in the summons for the attendance of the person 
summoned, to allow him a reasonable time for preparation and for travellmc to 
the place at which his attendance is required. 
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Notes. Summons must be served in sufficient time to allow the witness reasonable 
time to attend, otherwise no action can be taken under r 10 [Kabindra v State, A1952 

P 243]. 

10, Procedure where witness fails to comply with summons.-^1) Wiere 
a person to whom a summons has been issued either to attend to give evidence 
or to produce a document fails to attend or to produce the document in compliance 
with such summons, the Court shall, if the certificate of the serving-officer has 
not been verified by affidavit, and may, if it has been so verified examine the 
serving-officer on oath, or cause him to be so examined by another Court, touching 

the service or non-service of the summons, [a] , 

(2) Where the Court sees reason to believe that such evidence or production 

is material, and that such person has, without lawful excuse, failed to attend 
or to produce the document in compliance with such summons or has intentionally 
avoided service, it may issue a proclamation [a] requiring him to attend to give 
evidence or to produce the document at a time and place to be named ther^n, 
[aJ and a copy of such proclamation shall be affixed on the outer door or other 

conspicuous part of the house in which he ordinarily resides. 

h) In lieu of or at the time of issuing such proclamation, [a] or at any 
time afterwards, the Court may, in its discretion issue a warrant, either with 
or without bail, for the arrest of such person, and may make an order for the 
attachment of his property to such amount as it thinks fit, not exceeding the 
amount of the costs of attachment and of any fine which may be imposed under 

Provided that no Court of Small Causes shall make an order for the attach¬ 
ment of immoveable property, [k] 

[Sub-rules (/), (2), (i) amended in All; Prov substituted in Keral a]._ 

High Court Amendments. 

ALLAHABAD (Notn No 6745/35(a)-1(5); 17 - 9 - 1938 ).--//i ^6-;'»/e (/) substitute a 
colon L) for the full stop (.) after the word “summons’*, and add the proviso. Provide 
ihc 5>urt need not examine the serving-officer if the person has been summoned 
S to proTc. . dooomop. .nd h.. attended .nd .dmitt.d rocetpt of tho t.mmon. but 

-prod™.,ton”, pod ,„e ,o,4s "o, .ny time 

afterwards” insert the words:—“or an order in writing . ml,, 

KERALA.-(No,n No Bl-3!l2/5» of 7-4-T959, For ,ho pto.t.o to sob-mle O) 

“'‘‘-f;o,l*d'£1"o'Sort C.P .0 iurltdiotlon .b.ll m.k. an ordo, fo, 

the attachment of immovable property^_____ 

scope and”^ppli^ti;r"^;7obiect .is to^ enaMe 

of recalcitrant ^PPo^'durl^ v Lakshmayya. A1937 M 811]. 

Raj 429J. Object of the rule procedure 3 trictly. A court 

The provisions in r 10 being of highly p witness appearing before it and giving 

cannot under rlO arrest and that the witness should have the custody 

lawful excuse, merely on the basis of P witness neither appears nor 

of the document. The rul^ apply j acceptable to court, 

gives a lawful excuse, lawful in court but fails to satisfy the court 

Even if a witness fails to appear in court exceeding Rs. 500 under r 12 

as to his default, he has to be jhe power to issue warrant with 

[Af Avanashiappa v Muthulakshmi, A . . , ' evidence, and not the court to move 

bail is new. It is the duty of the f 11 ^ 99; Bachman v Lall. 13 

for further measures under this rule [ accord issue a summons under this rule 

WR 324]. The court _ <01 Before action is taken under this rule, the court 

iChinnaswami v Pichat, A1947, M 5 ]. jg material and that the offender is 

must be satisfied that the Kishore 6 WR 235; Kalee v Eshan. 13 WR 416]. 

wilfully keeping himself away adopted it is obligatory on the court to make an 

If the procedure m sub-nue is <»u , 


Or 16, rr 11*14 
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rule is appealable under Or 43, r 1 (g) ^ ^ 

menMNo'’l6^Zp1 '’sch''irFrL'^“/ '^’ '' ® 

I . App a, bch 1), From of warrant of arrest (No. 17, App B, Sch 1). 

.ne, ',L KfXXTch 71 ^:j^;z:rS ££ tri¬ 
or iSntiotll', atw“V„7'“' '"‘ “ “"'P''' *"'’ "“ “'”'"”™ 

■ion ‘Ss"e5"n„7.r'’*fl,I."'l?,'“ ‘““7 “ ''"’t ““ P‘“' « - P™'™- 

“claSon Tntnre’'^, Send”"'**'"® ™"=- *" “ 

make''sudi°n^dnr'^7 ?if* released from attachment, and shall 

aKe such order as to the costs of the attachment as it thinks fit. 

Notes. This rule applies where the person appears and gives satisfactorv reason fnr 

■ 7 sr;L 3 t. 

pemo7do“Jr, 

him such line not exceeding five hundred rupees as it thinks fit havte rS 

propr;”or7;p £.s: t rnrS'L? SM'ti'' nis, -.tch's 

r'liet :i!h^h?ar™t'tVte7a?d“r ““r"" 

Provided that, if the person whose attendance is required pay into Court 
;?om aSehmen "' "" pVrty™ iS reltS 

Scope and Application. Rulo is to be read with s 32. Imposition of fine under thi- 

ment h '^'h ' un*=ss it is made after a proclamation or an order for attach- 

ry'cv o/’‘y"2rrwN"sn ^^''ibkiimar v Secy of S. 31 CU 363; NabaMp 

1 ‘I 7 ? u ^ of S. 57 IC 302; Amir v Jowahir M»4 

I'J '^'^29 A 850; Mallwr v 5, 1960 Raj 1476— comnA : “Such pei-son" 

no^ V .T I '* or r'O and so attachment or proclamation is 

tf°mvflrrrR°A 192 T^ 70 Nagayya. A1925 M 1247; 

^onnar, v K. A1928 L 79; Ramdeo v Slate. A195I A 415], It has been held that where 

the witness or party is present m court and the court verbally directs him to produce a 

nroTn?n.' “ “ travesty of procedure to insist upon issuing summons, 

proclamation &c before he can be fined [Chiwi v R, AI929 A 99] 

Although the provisions as to attachment and sale of a debtor’s properlv apply to 

under this rule, the legal consequences are not the same for all purposes 

relr'a^na*^f/f\ ^hat no appeal lay from an order 

and salp h ‘ ^ ^ 33 A 68]. But now provisions relating to attachment 

to be considcL^m attachment and sale under this Order (rl3), the matter has 

A light of Or 21. rr 89, 90, 92. Appeal lies [Ramdeo v State. A1951 

also fu a proceeding before the High Court, the defaulting witness may 

o be proceeded against for contempt [Ebrahim v /?. AI926 R 188 ; 4 R 257], 

and Provisions with regard to the attachment 

anniirnhip operty in the execution of a decree shall, so far as they are 

as if the person whose property is so attached were a judgment-debtor. 

Subiecl to^thp^nrmLi^^ Summon as witnesses strangers to suit .— 

ft"HVv£F-- 

as a wilness by a parly 7„ S?°" infe ^ S It 


SUMMONING WITNESS 


( 479 ) 


Or 16, rr 15-17 


such person to be summoned as a witness to give evidence, or to produce any 
document in his possession, on a day to be appointed, and may examine him 
as a witness or require him to produce such document. 

Scope and Application. Where a court desires to take evidence of one whom a 
party does not want to call, the proper procedure is to take action under this section and 
not to insist on his paying the necessary costs of summons [Billa v Chiita, 159 PLR 
1911 : 10 IC 35]. The power to examine any witness under this rule on the court's 
own motion is discretionary and when it refuses to exercise it, the appellate court will 
not interfere [Agha Mir v Mudasir, 71 lA 171 : 49 CWN 52, 55 : A1944 PC lOOj. 

A witness called by the court may be cross-examined by a party [Copal v Manick, 
24 C 288. For fuller information, see Sarkar’s Evidence, 12th Ed, pp 1384-85]. 

Election Petition. Rule applies to election petitions. The court has the power to 
summon a court witness if it thinks that the ends of justice require it or that the case 
before it needs that kind of evidence [R M Seshadri v G Vasantha, A1969 SC 692]. 
In the absence of compelling reasons the High Court was justified in not examining one 
as a court witness [Hussain Khan v Nijalingappa, A1969 SC 1034]. When neither side 
summoned a material witness court was justified in refusing to call him as a court witness 
after closure of evidence [Bishwanath v Sachhidanand, A1971 SC 1949]. 


15. Duty of persons summoned to give evidence or produce documents .— 
Subject as last aforesaid, whoever is summoned to appear and give evidence 
in a suit shall attend at the time and place named in the summons for that 
purpose, and whoever is summoned to produce a document shall either attend 
to produce it, or cause it to be produced, at such time and place. 

Notes. Summons to produce document (Or 16, r 6). Under s 162 Evidence Act a 
person summoned to produce a document in his possession or power is bound to bring it 
into court or send it through some other person although he may have any objections to its 
disclosure on the ground of privilege &c. (For fuller information, see Sarkars Evidence, 
12th Ed, p 1372 et seq.) 


16. When they may depart.—{1) A person so summoned and attending 
shall, unless the Court otherwise directs, attend at each hearing until the suit 

has been disposed of, , , . * 1 , u r- .. 1 . 

(2) On the application of either party and the payment through the Court 

of all necessary %enses (if any), the Court may require any person 

summoned and attending to furnish secunty to attend at the next or any other 

hearing or untill the suit is disposed of and. m default of his lurnishmg such 

security, may order him to be detained in the civil person, [d.hp.pu.wp] 

[Sub-rule (J) and Proviso added in Delhi, HP, Punjab & WP], 


High Court Amendments 


DELHI.—Same as in Punjab. 

HIMACHAL PRADESH.—Same as in Punjab. „ , p 

PUNJAB.-(Notn No. 209 -R/XI-Y-l 1, of 25-7-1938 and Notn No. 24-R/XI-Y-lI of 

23-l-mO).—Add the following sub-rule (3) and Proviso:— , jub-rule (2) may 

“(■?) in the absence of the presiding officer j exercisin" jurisdiction at 

be exercised by the Senior Subordinate Judge of the ^ nominated by him for 

the headquarters of the district, or by any Judge or court-official nominated by nim 

the urpose th^ nuroose shall not order a person, 

“Provided that a court-official nominated for * ® P ^ sub-rule (2), to be detained 

* * furn isli u 5^ ^ ^ i. / f^^^he^^residing Officer on his return.” 

m prison, but shall refer the case immediately to the Presiding umcer 

WEST PAKISTAN.—Same as in Punjab. __^- --- 

''Notes. Sub-rule (2) is new. case "^"ed"da?e!*it Ir'd'irlble 

his witness in attendance should be made to , record an order to that effect [see 

ffiat court should direct the witness according y Avadh v Sinha, A1939 P 285 

Subbarayaau v Chenchii, 24 M 200 cited under r4 and 

Post\. 

e 1 in /?_The provisions of rules 10 to 13 shall, 

17. Application of rules 'a to apply to any person who having 

so far as they are applicable, be deemea lo fe j 


Or 16, rr 18, 19 


C P CODE 
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cSaSnL Tf fa. i" 

nrJT^ •^'"* This rule is of a highly penal nature, and its provisions in 

order to give validity to anything purporting to be done under them, must be strictlv 

aftTr'’ nrnn'^^ J“"sdiction to punish exists only when a witness not having appeared 

v i/JkT 3 has been arrested and brought before the court [Kali 

V i/ifliAr/i, 3 ^VW 307; /„ re Premchand. 12 B 63], In order to proceed under r 17, 

the record should show that there was an order to reattend [Avadh v Sinha, A1939 P 285]. 

18. PrcK^ure where witness apprehended cannot give evidence or produce 
Mcument. Where any person arrested under a warrant is brought before the 
Court in custody and cannot, owing to the absence of the parties or any of 
thern, give the evidence or produce the document which he has been summoned 
give or produce, the Court may require him to give reasonable bail or other 
security for his appearance at such time and place as it thinks fit, and, on such 
bail or security being given, may release him, and, in default of his giving such 
bail or secunty, may order him to be detained in the civil prison. 

Notes. Form of warrant of committal (Nos 18. 19 App B Sch 1). 

, w/fwjj to be ordered to attend in person unless resident within 

unkTr he res1^s^° ordered to attend in person to give evidence 

(a) within the local limits of the Court’s ordinary original jurisdiction, or 
(h) without such limits but at a place less than fifty [bI or (where there is 
railway or steamer communication or other established public conveyance FaI 

where distance between the place where he resides and the place 

where the Court is situate) less than two hundred [a,b,g] miles distance hom 
the Court-house, [pu] 

bub-rule (b) amended in A ll. Bom & Guj; Proviso added in Punjab. 

High Court Amendments. 

4.4.„S9).-r„ cl.u» (« to, -.wo hooded" 

con,“ £ £?■’ “4 "'or prt..,o 

hundred miles" substitute 

one hundred and five hundred kilometres'* respectively. [1-11-1966]. 

/n hundred” substitute “three hundred". 

(I /-X-1961) 

PUNJAB (Notn No 60-Genl-XI-Y-8 of 4-3-1955).-/lrfrf the fonoyying proviso:- 

n that any Court in the State of Punjab may require the personal attendence 

of any witness residing in the Punjab or Delhi State." 


Scope and Application. Tn the case of a witness beyond the prescribed limits, 
commission should issue as a matter of right unless the partv is merely abusing the 
process of the court Uagannatha v Sarathombal 46 M 574]. There can be no insistence 
as ot right by a party to have a commission issued for examination of a witness merely 
because he is outside the jurisdiction, unless and until the court is also satisfied that its 
issue IS a compelling necessity. Any discretion which the court can exercise both under 

AP ^soi depend upon its judicial exercise v Backer, A1960 

bevnnri fh. L witnesses reside 

beyond Ihe court s jurisdiction but within the distance in cl (ft) the court can summon 

n conditions in cl (ftl are satisfied. But the court has discretion to issue 

Aio/i justifying circumstances in favour of it [Sarastrathi \ L I C, 

bcvo'nd thr- nr..c “ Commission when the witness lives 

iTStuMyel '^A 949 M 4QA?'% ISi.ftfta^iyn v 

c'. A1949 M 496]. A person summoned under s 36 Presv T 1 Act not being 

Dmowm'"^27"rvVN 37(1 f-ough residing bevond 200 miles [/n re 

/•('“’a^SS H ^ ^27: OffI Ass V Ramauuiayya, A1928 M 856: In re 

bcloncini? to difT yiswanotharu A1948 M 496]. Disconnected buses 

RonJkofi. AI949^M"468r’’’''"'''' “established public conveyance” IBortiyya v 
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( 481 ) 


Or 16, rr 20, 21 


The word being ‘may’ in Or 26 r 4 the court has a discretion in the matter of issue 
of commission. The word in Or 16 r 19 being ‘shall’, it is mandatory not to compel 
attendance of a party or a witness on certain conditions [Sudhansu v Union, A1958 
Or 287]. A plaintiff not residing within the court’s jurisdiction nor within 200 miles cannot 
be compelled to appear as a witness when called by the defendant {Wall Md v Jamal, 
A1932 N 135]. Examination on commission (Or26 r4). 

Where a party to the suit wants to be examined on commission rr 19 and 21 will not 

apply but resort may be had only to r 1 or r 4 of Or 26. Benefit of these latter provisions 

may be claimed if the circumstances mentioned therein do exist [Jaya Shanker <&.c v Hazi, 
A1962 AP 435; Suhramanyam v Venkayya, A1963 AP 429]. 

20. Consequence of refusal of party to give evidence when called on by 
Court.—Where any party to a suit present in Court refuses, without lawful 
excuse, when required by the Court, to give evidence or to produce any document 
then and there in his possession or power, the Court may pronouce judgment 
against him or make such order in relation to the suit as it thinks fit. 

Scope and Application. The rule applies only when a party present in court refuses 

to comply with the order [Mankolam v M, 22 MLJ 60: 12 IC 719] and when the court 

requires him to give evidence. It does not apply when his opponent wants him to be 
examined or when a party refuses to depose before a commissioner iThakurain v Babui, 
A1948 O 225]. 

The discretion to pass judgment for non-compliance with the court’s order is not 
confined to cases where a party summoning his opponent cannot prove his case otherwise 
than by his evidence, or when the fact to be proved is exclusively within the knowledge 
of such other party [Kashee v Dwarka, 17 WR 550; Ishan v Harish, 12 WR 369]. 

Production fulfils the requirement. Where a party produces a document as ordered 
by court but declines to exhibit it as evidence, his suit cannot be dismissed [Radha v 
Uttam, 28 CLJ 24: 46 IC 879]. Mere refusal of a cavetor to answer will not justify an 
order dispensing with the proof of a will [Ravji v Vishnu, 9 B 241; Monmohini v Bansa, 
S CWN 197]. 

Appeal.—lies against an order under the rule [Or 43 r 

21. Rules as to witnesses to apply to parties summoned .—Where any 
party to a suit is required to give evidence or to produce a document, the 
provisions as to witnesses shall apply to him so far as they are applicable. 
[ap,as,c,k,m,my,bd] 

[Rule substituted in AP, Assam, Cal, Kerala, Mad, Mysore & BD; Rules 22 & 23 
added in All]. 


High Court Amendments. 

ALLAHABAD.— Add the following new rules 22 and 23: — 

‘'22 (/) Save as provided in this rule and in rule 2, the Court shall allow witnesses 
reasonable actual travelling expenses. Other expenses to be allowed to them shall be on 
the following scale, namely— 

(а) in the case of witnesses of the class of cultivators, labourers and persons, including 
Government servants of corresponding rank—rupee one per day; 

(б) in the case of witnesses of a better class, such as bhumidars and sirdars, traders, 
pleaders and persons including Government servants, of corresponding rank—rupee one 
and fifty naye paise to rupees three per day. 

(c) in the case of witnesses of a superior rank, including Government servants—from 
rupees three and fifty naye paise to rupees six per day: 

Provided that where a Government servant is summoned to produce official documents 
or to give evidence of facts which came to his knowledge in the discharge of his public 
duties, he shall be paid travelling and other expenses at the rates admissible to him as 
tor journeys on tour in accordance with the travelling allowance rules applicable to him. 
[Notn No 2110/VII-d-57; 14-3-1953]. 

(2) It a witness demands any sum in excess of what has been paid to him, such sum 
shall be allowed if he satisfies the court that he has actually and necessarily incurred the 
additional expense. 

Illustration, —^A post office or railway employee summoned to give evidence is entitled 
to demand from the party, on whose behalf or at whose instance he is summoned, the 
travelling and other expenses allowed to witnesses of the class or rank to which he belongs 
and in addition the sum for which he is liable as payment to the substitute officiating 
dunng his absence from duty. The sum so payable in respect of the substitute will be 


Or 16. r 21 


( 482 ) 
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certified by the official superior of the witness on a slip, which the witness will nresent 
to the court from which the summons issued. 

‘f a witness be detained for a longer period than one day the expenses of his 
detention sha 1 be allowed at such rate, not usually exceeding that payable under clause 
(/) or this rule, as may seem to the court to be reasonable and proper* 

Provided that the court may, for reasons stated in writing, allow expenses on a 
higher scale than that hereinbefore prescribed. [Notn No 1953/35(a); 22-5-1915] 

Government is a party. Government servants whose salary 
exceeds Rs 10 per mensem and all police constables, whatever their salary may be who 
are summoned to give evidence in their official capacity at a court situated more than 
five miles from their headquarters, shall be given a certificate of attendance by the court 
m lieu of travelling and other expenses/’ [Notn No 359/35(fl)-I(/); 7-2-1920]. 

ANDHRA PRADESH.—Same as in Madras. 

ASSAM & NAGALAND.—Same as in Calcutta. 

CALCUTTA (Notn No I5264-G of 11-11-1927).— Cancel rule 21 and substitute therefor 

the followins :— * 

"21. (I) When any party to a suit is required by any other party thereto to give 

evidence, or to produce a document, the provisions as to witnesses shall apply to him so 
far as applicable. 

(2) When any party to a suit gives evidence on his own behalf, the Court may in its 

of money equal to the amount 
payable for travelling and other expenses to other witnesses in the case of similar standing,” 

KERALA (Notn No BI-33I2/58 of 7-4-1959).—Same as in Madras. 

MADRAS (GOMs No 402 Law (Genl) of 4-2-1936; P Dis No 98 of 1936)—Same as 
o" addition of marginal note as: "Rtiles in the case of parties appearing 

MYSORE.—Same as in Madras. (30-3-1967) 

BANGLADESH.—Same as in Calcutta. 


Mys 37]. This rule exposes a party to a suTto all tKn u 

on a witness for disobeying an ordL to give evidence* or n *’* imposed 

MayatM,. 6 C 762] and in addition he Zs rte risk of ^ 

him. A court is justified in passing a decree aoainst a r.. . •’^'"8 Passed against 

opponent does not appear [Brammoye v So 2 C 2^7 L n "h '’V his 

[lara v Boistubi, 16 WR 196J • . 2 L 222], or produce the document 

h? “r""" “ ... 

Shaw as a “degrading practice” Wttrnhaksh v C»rL/, 46 CU 272^" oT?C 

of advocacy “l 4 “c\iS'‘2^ “sV'S 

(Civil Manual Bombav Hieh^ ' '' M 526]. Circular No 161 

of the PC in V/.r/,on7o/” C/ifinn/w'Tnp If\'“nSfaf ‘t’’® observations 

case, it would be open to the court a party fails to appear as a xvitness in his 

not be onen to his opponent to com^^i mference against him. It should normally 

IPirgonda v VisUwanatU A1956 B 2M- “ summons as witness 

RpvUlon -r •' ® V Govtstddan. A1959 Mys 194], 

Yasin V Syed ZZiZZw "f examine a person as witness fSyed 

A1953 P 8 rel on)]. Where the court'' Taraprasanna v Jhaman, 

witness even before the httcr’s examination of the defendant as plaintiffs 

Biswanath. 48 CU 131: l ir/c 456 ^. V 

&c incurred by a party who^gtveT'evid/' Permit the awarding of travelling expenses 
adopted in Madras, same amended rule has now been 


ORDER XVII 


Adjournments 


1. Court fnay grant time and adjourn hearing, —(i) [d,hp,pu,wp] The 
Court may. if sufficient cause is shown, at any stage of the suit grant time to 
the parties or to any of them, and may from time to time adjourn the hearing 
of the suit, [b] 

Costs of adjournment. —(2) In every such case the Court shall fix a day for 
the further hearing of the suit, and may make such order as it thinks fit with 
respect to the costs occasioned by the adjournment [b,g] : 

Provided that, when the hearing of evidence has once begun, the hearing 
of the suit shall be continued from day to day until all the witnesses in attendance 
have been examined, unless the Court finds adjournment of the hearing beyond 
the following day to be necessary for reasons to be recorded. [a,d,hp.pu.wp] 

[Further proviso added in All; Proviso added to sub-rule (/) and sub-rule (2) amended 
in Bom; Sub-rule (2) amended in Guj; Sub-rule (/) amended and sub-rule (i) added in 
Delhi. HP, Punjab & WP]. 

High ‘Court Amendments. 

ALLAHABAD (Notn No 4084/35(a)—3(7); 14-1-\92€).—Add the following further 
proviso to ride 1 :—“Provided further that no such adjournment shall be granted for the 
purpose of calling a witness not previously summoned or named, nor shall any adjourn¬ 
ment be utilised by any party for such purpose, unless the Judge has made an order in 
writing under the proviso to Order XVI rule I.” 

BOMBAY.—(ii) In sub-rule (/) insert the following proviso; — 

“Provided that where a case is fixed for taking evidence, the Court shall record the 
evidence of all the witnesses present for either party unless the Court hearing the case for 
reasons to be recorded in writing finds it necessary to adjourn the case.” 

{b) In sub-rule (2). after the words “costs occasioned by the adjournment” add: — 

“ordinarily not exceeding fifty rupees in ordinary suits and one hundred rupees in 
special suits.” [I-l 1-1966] 

DELHI.—Same as in Punjab. 

GUJARAT.—In sub-rule (2) add words as in Bombay substituting “thirty” and “forty' 
five” for “fifty” and “one hundred” respectively. 

HIMACHAL PRADESH.—Same as in Punjab. 

PUNJAB (Notn No 95-G of 26-2-1925 and No 21 l-R/XI-Y-22 of 21-7-1937).— 
Substituted rule contains the following changes in the existing rule. 

{a) Add at the beginning of sub-rule (/) the /o//owing:—“Subject to the provisions 

of Order XXIII, rule 5.” 

{b) Add as sub-rule (3) the following:— ... u 

“(3) Where sufficient cause is not shown for the grant of an adjournment under sub¬ 
rule (7) the Court shall proceed with the suit forthwith. 


WEST PAKISTAN.—Same as in Punjab. ____ 

Scop7 and Application. Adjournment is entirely discretionary but the discretion 
must be exercised in a judicial and reasonable manner and not arbitrarily or with 
capriciousness [Makbul v Sidik, A1966 Or 41; Sterlws Investment &c v SnsMa A 966 
C l], The notion that it can be had as a matter of course if both parties ask for it or 
consent is entirely unfounded [Madliow v Ajudhya 13 Bom >61 10 IC 148] It is 

very often right indeed for a judge to refuse adjournments asked for by both parties 
IK n nott V ^hamsuddin 34 CWN 419]. No adjournment should be granted if sufficient 
IfJAs Jt fhoZ tBUMini V Seiy of S. 51 C 70]; at the same time adjournment 

should not be refused when sufficient cause is shown [Rameshwar v Hanhar, 5 PLJ 390. 
e • • ,r zr^ii < 1951 Refusal to adjourn for non-appearance of a material 

s'umlnlned ^oTwhosl evitncl the Umate decision rested amounted to 

material ireegularity [Makbul v Sidik, supl- Where witness is not served for want of 
proper adTefrS cannot refuse adjournment unless incorrect address is shown to have 

beT del^eraLly given to prolong the proceedings [Manorama v Mamshankar. A1967 
^een deliberately g v iu defending sessions case havi^ 

rar Ijyj. ivon app sufficient cause [Munikrishna v Ramaswami. A1969 M 

S "ITgranLrof Iffiou^ the High Court the Supreme 

Slit wm not Mere, speciaUy when adequate reasons were given [Sukbpal v Kalyan, 
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1963 2 SCR 733; AI963 SC 146]; nor will the High Court interfere in revision [Bai Dahi 

V Ghanashyam, AI956 B 102]. ^ 

adjourned date [Hukum Chand v 
Mam. A1934 L 984], The proper procedure is to take up the posted cases on the next 
working day when the judge attends or to adjourn them to suitable dates on that dav If 
the clerk adjourns the cases (without being authorised) it is an irregularity and not illegality 
[Raia Goundan V Chootai, A1952 M 798], Whenever a date is fixed for hearing or a 
a date is adjourned, it is the bounden duty of the court to inform parties or their counsel 
or their representatives of such dates [Gobardhan v Banarsi, A1957 A 805]. Courts should 
not adjourn suits indefinitely [Satyanorayana v Krishnamurthy, A1961 AP 446]. 

As in Or 9 r 13 “sufficient cause” {ante p432) is a question of fact depending on the 
special circumstances of each case. Filing process-fee for witnesses only two days before 
he^ng date and prayer for adjournment for non-service is not sufficient cause [Jagabandhl 

V Gorey, I PU 1^]. Refusal of witness to come on the ground that summons should 

through superior officer is sufficient cause [Maniram v Jagannatfh A1929 
L 620J. Taking up a case at the end of working hour when a party’s pleader has left 
court, IS not proper [Suraj v Manhodh, A1938 P 204]. 

Adjourning a suit at short intervals is very bad. Suits should not be fixed for 
hearing month after month when there is no prospect of their being actually heard. The 

watch Its Diary and see that only sufficient work is fixed each day 

^ ^ mstructions are contained in rr 143, 144, 

nnt ^ m Calcutta and in para 18 C S Instructions Manual. Adjournments are 

not lightly granted by courts m suits fixed for peremptory hearing. Before fixing a 
peremptory date, the court should hear the parties in order to ascertain what time would 
be necessary to enable them to get ready with their evidence [Kazimaddi v Makram. 

AI970 A ^ P®‘‘‘'ons [Duryodhan v Sitaram, 

thinks fit are sufficiently wide to cover a condition to be imposed as a penalty if the 

fhiMf"!!!? f adjournment on Condition 

th ‘ a”* adjourned date the defence would be struck off 

and the suit proceeded ex par/.e [Kesavayya v Venkayamma, AI954 M 267] An order 

V 5or'Af940 N'iSS^ K ifif" “nder r ] which cannot be restricted by Or 17 r 3 Uani 

dismissed for non-payment of costs, fresh suits lies 

613 ^AI 943 N ugf'T”’ •’O^ever Rad/iabai v Piwnibai. 1943 Nag 

Hearing on the adjourned date can be made conditional on the 

on-, ^ 0 *^° v Murli. 13 CWN 525: Sewratan v Kristo 

48 C 902; Raju v Ramakkal. A1941 M 437] and if the costs are ^ot paTd L affresaM 

fepjfn r by striking off defence [E / Rly v Jitmal, 47 A 538], So in 

regard to appeal [Narendra v Umacharan, 49 IC 272]. ^ 

nn case of conditional order, the party affected would have no right of audience 

on the next day it costs are not paid within the time fixed [Damdamudy v Venkata. A1928 

nf rnftl' iff Order is passed, it is wrong to dismiss a suit for non-payment 

of costs [Veerabtiarappa v Chinnamma. 21 M 403], ■■cm 

[mFTI as can reasonably be held to be occasioned by the adjournment 

\fadaZf. V'r'"’ ^a'.oa< o ^«‘ricted to costs of the day 

Hr u, . A1946 B 113], “Costs” mean the costs of the day including a 

for the oposite party’s pleader [Chettiar v C. A1938 M 711], In a pauper 

AI928 R 306 ^ AI941 M 437 (47 B 104 not folld); see Lin Pin v Eng 

the minorfesratffor ‘be court to direct payment of costs against 

sno Z V vfv ""Sbgence of the next friend [5oO>fl/inrn.vn„a v Krishnamurthy. 

realised by exe'cutbn Tinders 36. ^ » “P* may bo 

the decr^^k^iwj/^rr “PP®*'*’ an order refusing adjournment, but when 

the decision of At T '? * >05 if it has affected 

ment \MakhuI v Sidik. '.•mpl'^'°'' matenal irregularity in refusing adjoum- 


to Which the hearing of tht ^ Jo appear on day /?.ver/._Where, on any df 

dSd in tharbchtrhA to dispose of the suit in one of the mod. 

[a.ap] ^ ^ make such other order as it thinks f 

[Additions made in Allahabad; Expln added in AP], 
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Or 17, r 2 


High Court Amendments. 

ALLAHABAD (Notn No 2874/35 (fl)-6(i); \0~l-\9^'i),—Add to rule 2;—“Where the 
evidence, or a substantial portion of the evidenc, of any party has already been recorded, 
and such party tails to appear on such day, the Court may in its discretion proceed with 
the case as if such party were present, and may dispose of it on the merits. 

Explanation. —No party shall be deemed to have failed to appear if he is either present 
or is represented in court by an agent or pleader, though engaged only for the purpose 
of making an application,” 

ANDHRA PRADESH.— Insert the following explanation: — 

Explanation. —^The mere presence in Court of a party or his counsel not duly instruc¬ 
ted shall not be considered to be an appearance of the party within the meaning of this 
rule.” (27-4-1961) 


Scope and Application. Or 9 lays down the procedure to be followed on the 
appearance or non-appearance of the parties at the first hearing and Or 17 applies when 
there is default of appearance at an adjourned hearing. When a party having appeared 
at the first hearing fails to appear on an adjourned date, the court may dispose of the suit 
in one of the modes prescribed on Or 9. That is, if both parties are absent the suit may 
be dismissed under Or 9 r3; if the plaintiff appears and the defendant is absent, the court 
may proceed ex parte under this rule and Or 9 r6; and if the defendant appears and the 
plaintiff is absent, the suit shall be dismissed under this rule and Or 9 r8. In each of 
these cases the remedies available to the aggrieved party under Or 9 rr4,9 and 13 are 
equally available when suits are disposed of under this rule. 

If the defendant does not appear at the adjourned hearing (irrespective of whether 
or not he appeared at the first hearing). Or 17 r2 applies and the court is given the widest 
possible discretion either to dispose of the suit in one of the modes directed by Or 9 or 
make such other order as it thinks fit [Sangram v Elec Tribunal, 1955, 2 SCR 1: A1955 
SC 425J. 'Does not appear’ in Or 9 and ‘fails to appear' in r 2 mean the same thing 
[Matilal v Md Shaft, A1956 N 179]. 

The effect of Or 17 r2 is to make Or 9 applicable to adjourned hearing of cases 
[Janardan v Ramdho/h?, 23 C 738 FB]. In Balmiikund v Lachmi, A1920 P 595 [relied 
on in Manohar v Birandari, A1936 L 230] the term “hearing” was held not to extend 
to occasions when interlocutory orders are being dealt with, but on appeal, the Privy 
Council did not determine whether such limitation should be placed [Lachmi Narain v 
Balmukund, 51 lA 321: 29 CWN 391: A1924 PC 198]. Rules 2 and 3 do not apply to 
execution proceedings [Dhonkal v Phakkar, 15 A 87 FB; Tirthasami v Annappaya, 18 
M 131; Haftzuddin v Abdool, 20 C 755, 758], but their principles may be applied to 
miscellaneous proceedings [Chandra v Raghunath, A1950 A 339]. 

“Adjourned Hearing.” Adjourned’ in rl and this rule means adjourned at the instance 
ot the parties and also by the Court suo motii [Girraj v lAaslehuddin, A1952 A 198, 
Enatulla v Jiban, A1914 C 360: 41 C 956: 18 CWN 775; Nawal v Azimuddin, A1935 
A 210; Kameshwar v Govt, A1962 A 515— contra: Adjourned at the instance of parties 
and not by the court necessitated by the disposition of its business, Tooisey v Ptasad, 2 
CWN 490; Mylne v Koir, A1928 R 191]. Adjournment for non-service of summons on 
witnesses is not an adjournment within the rule [Harjas v Narain, 29 IC 938; Lz/aram v 
Ramzan, 69 IC 665]. A suit cannot be dismissed for non-anpearance of parties on the 
day fixed for delivery of judgment [Bura v Teia, A1927 L 888]. 


Difference Between r2 and r3 [“May Make Such Other Order &c Or ^ r2 
contemplates the absence of one of the parties or both 

no matter for what purpose the adjournment was made. I^n the “"y 

may proceed under Or 9 r6 or Or 9 r8 as the case may be. In the latter case it may 

proceed under Or 9 r 3 adjourned hearing but the rule is applicable only to 

cases Uere a parl^ to whom time has been granted on h.s own application to do some 

specified aL! failfto do the specified acts for which ‘"T® ° 

defaulted [Enatullah v Jiban. sup; Krista v Pancharam, ^^1 467 (scope of rr 2 and 
3)1 There is the further distinction between rules 2 and 3 that rule 2 speaks of the 
disposal of the suit (ie under Or 9 r 6 or r 8 as f-e case may be), but the words notwith- 

SasM-^UZ. 6 PU 3,1, 

V Naku. A1927 M 109]. 
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Decisions are not agreed as to the scope of rules 2 and 3. Tn Calcutta it has been 

held that in order that r 3 can be applied: (i) the adjournment must have been at the 

instance of a party and (I'O there must be materials on the record to proceed to decide 

the suit. Both the elements must be present for action under r3 [Brajendra v Pramatha 

37 CWN 666: A1933 C 412; Miksi v Jogendra. 39 CWN 859]. But if the plaintiff doe^ 

not appear and there are also no materials on record, r2 should be applied and the suit 

dismissed. An instance of the absence of the first condition is when after close of plaintiffs 

case and hearing of part of defendant’s case, a suit stands adjourned at the end of a day 

till the next day. If the defendant does not appear on the next day, the court ought to 

proceed under r2 and pass an ej: parte decree instead of applying r3 as the adjournment 

was not at the instance of a party [Reazuddin v Jiban, 18 CWN 775; see Mylne v Koir, 
A1928 R 191]. . ’ 

The vww that on plaintiff’s absence on hearing date after an adjournment at his 
^ should be applied has also been taken in Bombay [Basayya v Maharudrayya 
A1925 B 328: Ratanahai v Shankar. A1923 B 27]; but it has also been held that the 
words make such other order &c” confer a discretion to adjourn the suit or to proceed on 
merits ''''f^r r 2 if there are sufficient materials to justify that course [Rukmansa v 
Shankar, A1941 B 83: 42 Bom LR 111; >iingappa v Gowdappa, 1 Bom LR 261]. Similar 
view has also been taken in Calcutta in Tidsiram v Sitaram, A1959 C 389. A decree passed 

aLo\mt''nt*'L?n after defendant’s pleader has withdrawn on 

account ot being not duly instructed is an ex parte decree under r 2. The withdrawal 

on the ground of not being ready with evidence would fall under r3 [Shidramappa v 

Basahngappa, AI943 B 321 FB], In a case where after counsel of both parties were 

heard on a question of law defendant’s petition for adjournment being rejected he did 

decree would be under r 3 [Banchhanidhi v Ghanashyama, AI972 Or 91. 

.mH^r View is that if there are no sufficient materials, the court should proceed 

A1924 I 54 ^ rTnf ,h materials the court should apply r 3 [Jhanda v Sadig. 

^ ^ include an order under r 3 

\Madan v Budhu, AI932 L 477]. 

it has been held that rr2 and 3 are independent without any conflict 

casM L*ere'”the"^ ‘he Proper stage. R 3 applies only to 

cases where the parties are present and have not satisfied the court as to the existence 

of any reason for their not having done what they were directed to do [Pichamma 

^ I" ‘hat r2 may apply, a party or 

his pleader should not be present in court, whereas in the case of r 3 even if thl^rty 

or his pleader is present, if there is a failure to produce evidence &c r 3 applied 

RaliUd^Amo N aPPears to be substantially the same as in Madras [Abdul v 

M and Madhya Pradesh the Madras view has been taken 

n ^ ^ 201 FB; Guruntha v Ramamurthy, A1965 AP 479; 

A1964 K 99; Madanlal v Jainarain. A1972 MP 8], The amend- 
rmi / ^ 27-4-61 have made clear that mere presence 

tor the party and in such case the order passed shall be deemed to have been passed under 
r2 iMarothu v Paluri, AI967 AP 152]. 

f/t ^tas been held that for application of r3 three conditions are necessary; 

hereirfoTtl nr" " ^ *‘apa mentioned 

steps and rn throf ^ “ ‘’''^ault in taking such 

S.r/“ A1970 Or 14?] appeared in court [Hindus,ban Steel Ld v 

and an ’2Dlica‘tio1r'fo’’r'? ■■ ^ bearing has commenced 

bofor! .K ^ adjournment is then made by one of the parties- but when 

shtu d proceruL^rTriMri.^'^*"**?/’*!!^ - - adjournTd^; Ae Tourt 

is left in the court either tn ^ default under r3 a discretion 

MangUal AI959 P 3421 Tht- K » merits or to decide the case ex parte [Union v 

courf has no alternat ve ^ut to nrooe'd ‘’’“'i ^^e 

record on which a dedsion con ^ *’“* "‘aterial on the 

or under r 3 [Sinha \ L I C. A1964 p"l42] proceed either under r2 

after recording eviLnL ^fo^ph/nff ff "^tadjournment an e.r parte decree is passed 
[Joppa V l^nn/imvn, ^1957 A 344 T m ' ^“d svith Or 17 r2 

refused, r2 applies [Ellammal v Karuppan Af93rM’’625'^*/°'^^ adjouniment and it is 

Natesa v Fa/rniwi, A1955 M 258 f^orummol. A1934 M 199; 

M 258, Gangadas v Gopli. A1960 Raj 245; Paread v KuttM. 
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A1962 K 17]. An adjournment occasioned by transfer of a judge also brings a case 

within r2 [Raja v Manna, A1940 A 217]. ui u r ^ * 

Where after the close of plaintiff’s case a suit was adjourned to enable the detendant 

to appear and give evidence and he did not appear on the adjourned day, the court decided 

the suit on merits—Held that (/) the court has discretion to apply rule 3; (2) that rr2 

and 3 were not exclusive; (i) that although r3 should not ordinarily be applied unless the 

case of both sides is on record, the judge would be justified in applying it where a party 

was found to be trifling with the court and purposely absenting himself [Tekchand v 

Kalu, A1943 S 94]. ^ ... 

Where the suit was adjourned on defendant’s prayer after examination and cross- 

examination of plaintiff’s witness and on the next date defendant’s prayer for adjournment 

being refused, his advocate pleaded want of instruction and the court passed a decree 

in plaintiff’s favour, it came under r3 [Gigi v Baleswar, AI961 As 99— contra; Sn 

Dhanalakshmi &c v Yelukuru, A1952 M 160]. 

Allahabad Am. As to effect of the amendment see Bhajan v Frem. AI936 A 619; 
Panna v Bishen, A1946 A 353. The phrase “engaged only. and application” js lUus- 
trative and not exhaustive LGirraj v Maslehuddin. A1952 A 198], ^\^hen after plaintiffs 
case is heard a suit is adjourned for further hearmg and defendant does not appear on 
that date it must be deemed to have been decided ex parte [Qudnilallalt ^ Md Kasim, 
A1952 A 208- Ramadhin v Rambharose, 47 A 181; Ram v Raghubir, A1923 A 551; 
Ganeshi v Debidas. A1925 A 267; Jaggo v Kanhaiya. A1957 A 344], or \vhen after 
examination of some witnesses a suit is adjourned on plaintiffs application and he does 
norappear on the adjourned date, it could not be decided on merits under r 3 or under 
amended r2 [Rafig v Md Shafi. A1949 A 423], Distinction between All Am rules 2 and 

^ 515], When after refusal of adjournment prayed by 

defendant’s pleader an ex part,? decree is passed, the only remedy is appeal [JJiandoo v 
Khalsa A1940 A 192; Jafri v Ashgar, A1936 A 659], The case of a pleader who say 
that he has “no instructions” does not come within the Explanation and it must be held 
thal he had cLsed to represent the party [Jiiggilal v Ram Jatiki. A1962 A 407; Gopal v 

^°'^The court disposes of the suit on merits on subsequent dates only if a substantial 
portion ot the evidence of any party had been recorded and such 

for stay of suit but it was rejected and he ^-d not ^at® th defendants had failed 

o„ . .0. 

maintainable \Gur Pd v Surajkali, 1963 ALJ ]• 

Remedy. The remedies in the case of orders under r2 and r3 are different. If a 

A .952 x Si, F,^zr^ 
rf; «^2r'AT96TM"S] 

men a sutt is dismissed under Or 17 r 2 the Pr°Per remedy is an application for 

restoration and not for b^lakeTt^find out on" the actual facts under 

In applying the reme y a matter whether or not the order mentions any 

which lule the order ^ ^ j d to act [Cbandramathi v N-arayanaswami, sup; Lai 

fSS ort'™ 0,.7 ,3 do., no, m.k. I, ,o C««/o v 

A1940 A 2171. 

Default Under Both rr 2 and 3. When there has been def^lt under both the rules, 
i^etauit unaer oom n at nnlv fails to perform the act for which 

I. whor. . paBy ,o appear on .ha adjoJmad data, r2 .hoold be 

Tb”x“ SaZT-T^iS: "SS s 267 and aaba. ailed ..,.1 but i( «.ere are nta.e.ia.. 
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Af««W,!'°L96f risa' iVishy^anath v 

Application of Or 9 r 9 to Probate Suits Or q r o 
suit for probate dismissed for default [i‘„ v " A19« p‘° 83 ‘^ 

Jamuna, A1943 P 281; Ramani v Kumud, 14 CWN 924] Oorakh v 

lipSSSli^iilg^ 

Somasimdaramma v Seshaeiri AI947 M 178 - a/ # ^ Ranga, A1946 M 49; 

i.srTp 'IS' p~'V ctS”Ar,.ZA rNTLiS'v''ZS 

should be under r2 Ua/is^^\^K,^i!par'Al92i^A rf' adjournment, the dismissai 

Mg Rway V Saze Re A\Q7l R ai. c / • ^ A 153; Syed v Rameshwar, A1923 P 530; 

ic' 7.5 fct Su„« ZSuZI- im/c Zi""™.” ” 

MyLJ 544] When after refM«i*i rtf contra. Siddappa w B B Shinde, 1 

.nstrucuons- proceedm/s are /r rr defendant reports "no 

C 403 FR- cs-r are e.r par/e ILalla v Na«</, 22 A 66 FB; Satish v .4/.ara 34 

A1947 m’ 378: MrtHTvVd"5//XA"958 '^^^^ Somasimdaramma v Ser/iagW. 

ubseuTZ'd s?s Sz.'’:r',uSe,zz'’'th'/ d™:“:f j'.zs.r,2“ Zol'-'r,--" 

In a°nTc™r iris'* jus't^l'o^how that’he''is°noTr "T PleadLTt'^h 

’«r Wh“' o^u ™'’''"''ZZ ^f'i'TlZ VX^i-lA 

-’is TeZedTu ^SZTSSum'.■’SiS.ZheZ “ 

should be under r2 [Venkalaratnam v orio'remainder of claim 

and asked for adjournment and refused^^^ Pia'ntilf appeared 

r3 [Dakshinamoorihi v Ponmtswami. A 1949 M 7^'"'^WhT*^ th the dismissal was under 
transfer was dismissed together with the suit in h the plaintiffs application for 

have appeared as she oS to Tave bee^ directed ^ 

Ammifammal. A1968 M 222], When a nartv nresen/° the case [Gopal v 

hearing goes out with the permission of ft. ^ ^ . ?* T **t® adjourned date of 

up. the decree passed on merits is one^ imd /r J”* counsel but fails to turn 

Mys 252], * MoWeo v A K Anantha. AI971 

duddrormZm Sta'v sz Z fST "irr^'^ 'r""'"» 

would not proceed with the suit and detnAnn^^ plaintiffs pleader states that his client 

though the court recorded that 0^9 r3 

CWN 806]. Plaintiffs pleader had no instructions [Jahar v Jyoti, 42 

with’^Or‘'9'"r6.'*The SdrawarLst he‘ ‘he operation of r 2 read 

instructed and able to answer all material account of the pleader being not duly 

on the ground of norbefng provided by Or5 rl. An withdraw^ 

Or 17. Where no evidencT harbeen led h^r "2 of 

evidence on which the decree is based was whole 

(Sfudaramappa v Basalwgappa. A1943 B 321 FB^^'^wIf default, it is an c.r parte decree 
(who had applied to set aside the ev narte |h® evidence of the defendant 

record but there was no^appearancT fhTcasrftn o" commission was on the 

hound to consider the etidenee ti " " ‘hat in any case the 

AIS28 C 341, 47 CU 467; 7„«„u* ? ?"“£ ?! 'JviSTmT 

produce his evidence, or to cLse the ntteS. been granted faUs to 

any other act necessary to £ further wjtnesses. or to perform 

the suit forthwith, [ap] "“‘'^‘‘tistanding such default, proceed to decide 

[Rule amended in Allahabad; Proviso added in AP]. 
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High Court Amendments. 

ALLAHABAD—(No 16700-H dated 17-1-1953).—Put a comma after the first word 
“Where” and insert thereafter: “in a case to which rule 2 does not apply . 

ANDHRA PRADESH— the following proviso:— ^ ^ 

“Provided that in a case where there is default under this rule as well as default 
of appearance under Rule 2, the Court shall proceed under Rule 2.” (27-4-1961). 


Scope and Application. The meaning and scope of this rule has been fully considered 
in the notes under Or 17 r2 (ante p485). It applies only to cases where any party to 
whom adjournment was granted on his own application for taking certam steps to bring 
the suit to trial, eg to produce witnesses or to do certain specified acts, fails to do them. 
When the court itself adjourns the case for production of ^idence the adjournment does 
not bring into operation rule 3 [Enaliillah v Jibaii, A1914 C 360: 41 C 956; Bhooiilal v 
Kanhaiyalal. A1933 N 234; Venkatappa v Ramkrishnappa. A1917 M 196] As to distin^ 
tion between rules 2 and 3 see notes to r2: "Diffensnce between r2 and i d • If the court 
in its discretion considers any further adjournment underserving it may under this rule 
proceed to decide the suit “forthwith”. A decision passed “forthwith under this rule is 
one on the merits as gathered from available facts [In re Chidi, 31 IC 307. 2 LW 1067]. 
Refusal to grant further time to file written statement does not come within the clause 
•Wed to® decide the suit forthwith” Wildar v 5. 1962 2 And WR 201]. The i^e 
does not apply when time is granted for compromise [Ami, Bbnyan y Akram. A1951 
As 131 Where cases are consolidated and adjourned on a joint application by 
that a compromise would be effected, it cannot be said that adjournment was sought by 
the defendant alone and r3 does not apply [Arjun v Mohmder, A1964 SC 993]. 

The words “notwithstanding such default” also clearly imply that the court is to 
proceed with the disposal of the suit on merits in spite of the default upon such materials 
as are before it. If in the case of a plaintiff such materials fail to substantiate his claim, 
the suit will be dismissed and not for default [Pazhaniandi v Naku, A\911 U 109. 99 
IC 32], When plaintiff to whom time has been granted for producing evidence or for 
doing any other act also does not appear on adjourned date, it is a case of double default 
and it does not take away the case from r 3. Material on record need not be given a 

technical sense and equated to evidence [Gopi v Ramu, A1964 Raj 147 FB]. 

If there are no sufficient or proper materials on the record for a decision on merits 

the court is to proceed under r2 (see ante notes under r2). Rule 3 applies only if the 
previous adjournment was granted for any of the purposes menhoned in this rule and not 
to a general adjournment, eg Or 15 r3 [Shidaramappa v Basalingappa. A\9A^ B 321 FB, 
see Mulchand v Piari, 116 IC 752]. R 3 confers a discretion and the court may m a 
prop^ case refuse to decide on merits [Narain\Madan A1939 A 642-Nawalv^ 
A1935 A 2101 Order under r3 when justified iSri Krishen v Radhakishen, ^1^952 A 6^]. 
Provisioi being almost penal in character should be constmed stricffy. Whemver U is 
possible to construe the order within the provisions of r2, it should be done so. Even wfien 
the court purports to act under Or 17 r3 if the circumstances are such that an order under 
Or Tread wh^ Or 17 r2 would be legally justified and the actual order passed could be 
ggaUy'pfssrd undL Or 9 read with Or 17 r 2 it is P“ble to entertam 
for rLtoration under Or 9 [Miinnalal v Jaiprakash, A1970 A 257 FB]. Where it is n^ 
clear whether Or 17 r2 or 3 applies, the former should be applied [T Afa/iadeo ^ ^ 

a! 97? Mys 252; F Govinda v Visalakshi. A1964 K 99; Dayap v Kedar. A1953 

N 222]. 

Allahabad Am. Granting time to defendant to file written statement and a decree on 

the adjourned date when it is is 

When plaintiffs pleader reports no ^ Tankar. A1936 A 670]. Where 

under r3 ^ “ ^^^ce of plaintiff ’ and defendant was absent, r3 does not apply 

a^ournment was at the '“^"oe °t p^ ^pply ^hen the party concerned 

[Kewal V Tulsi, 226 IC 543] R ^ be present under the explanation to r2 

IS present on the adjourned adjournment was granted [Pitambar v Sohan, 

Sco„,. dialing produc,i„„ o< e.ld.„„ 

on adjourned day and it is dismissed o pl^ t ^ ^5952 A 407]. 

the dismissal is under Or 9 f thei/disregard fannot affect validity of act done. 

-CTwTth’Tmeans'withira reasonable period depending upon the circumstances of 
each case [Sansnath v Bhagwath, A1966 A J- 
Remedy. See ante p 487 notes under r 2. 
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ORDER XVIII 

Hearing of the Suit and Examination of Witnesses 

.A •!' to begin—The plaintiff has the right to begin unless the defenrtpn» 

admits the facts alleged by the plaintiff and contends that either in point of law or 
on some additional facts alleged by the defendant the plaintiff is not entitled tn 

begim^ defendant has the right to 

deterS bT.hf ‘‘’1, " 

may'Ll'lles^on the pSfff,'he h“entided"m be"gin°'( VTT R ^ 77 " 

w.,. .h.. „, p,.i„,,, „ hi. .i,L.”.f .to' 'hfl.'' "'IS r,'„:nThS.''ss; 

jf„C'.:JT.htnL'-„"„ r„,h:; Sr.r~ rr, r, Ti 

K:,.sn;4.s~ Kfp,s^^ 

(»hX.,rv :h=4r,rLit"r 

rsir “ VIS ITS o- ss 

V»:F -rrLsr&a; 

was guilty of misconduct the cirrnm«f dismissal, the defence being that he 

knowledge of the defendant the onne dismissal being within the special 

witnefses the court recorded he e^ 

not justified under Or 18 r 1 To call unon opposite party the procedure is 

the applicants own witnLscs was nnt nT ‘^e evidence of 

V Pyara. A1962 Pii 180]. ^ consonance with the procedure prescribed [Gurdiai 

‘!2 rSf res iudica,a has the right to begin 

no appeal lay. the appellant has^ the richr'tnfl* “ .P''*^'""'"®'^' objection that 

The practice in Calcutta has been ,0 eonlrl m '' » ® 287], 

concisely the ground upon which his obi^ctinn the outset to indicate 

If on the issue or issues of flcts the h.?rl • [Srinivas v Kesha. 38 C 754], 

(D'Cniz V Secy of S, 40 CWN 8651 " '* defendant, he has the right to begin 

iMopmota 4 ST*r35'cWN 925 “ A|HTre"m T' '""1 i" O'l* 

Of ih^uuTr;'„7o£lTv'“ isfrr““y 6”“'« 

.te?t‘h!c°h\'r"s tid't sr 'sisi 

any "idence (it an,) 
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(J) The party beginning may then reply generally on the whole case. [a,ap,as, 

B,C,D, HP, K,MP,M,MY,0R,PU,RAJ,BD,WP] 

[Sub-rule (4) added in MP and Raj; Expln added in AP, Bom, Kerala. Mad, Mysore 
and Orissa; Rule substituted in All; New rule 2-A added in Assam, Cal and BD; Expln 
I and 11 added in Delhi, HP, Punjab and WP]. 


High Court Amendments. 


ALLAHABAD (Notn No 4048/35(a)-3(7); 24-7-1926).—For r2 substitute the 

following .— 

“2. (7) On the day fixed for the hearing of the suit or on any other day to which 
the hearing is adjourned, the party having the right to begin shall state his case, indicating 
the relevancy of each of the documents produced by him, and the nature of the oral 
evidence which he proposes to adduce and shall then call his witnesses in support of the 
issues which he is bound to prove. 

(2) The other party shall then state his case in the manner aforesaid and produce 
his evidence (if any).” 


ANDHRA PRADESH.—Same as in Madras. 

ASSAM & NAGALAND.—Same as in Calcutta. 

BOMBAY.—/ter sub-rule (3) add the following explanation: — 

''Explanation .—Nothing in this rule shall affect the jurisdiction of the Court, for reasons 
to be recorded in writing, to direct any party to examine any witness at any stage.” 
[1-11-1966] 

CALCUTTA (Notn No 15165-G of ^-\\-\911).~Insert the following as rule 2A: — 

“2A. Notwithstanding anything contained in clauses (7) and (2) of rule 2, the Court 
may for sufficient reason go on with the hearing, although the evidence of the party 
having the right to begin has not been concluded, and may also allow either party to 
produce any witness at any stage of the suit.” 


DELHI.—Same as in Punjab. 

HIMACHAL PRADESH.—Same as in Punjab. 

KERALA (Notn No Bl-3312/58 of 7-4-\959).—After sub-rule (i) add the following 

explanation :— ^ ^ j* 4 . 

^^Explanation.—Nothing in this rule shall affect the discretion of the Court to direct 

or permit the examination of any witnesses at any stage of the suit for reasons to be 
recorded”. 

MADHYA PRADESH (Notn No 3409; 29-6-1943)—A the following as sub-rule 


( 4 ): _ 

“(4) Notwithstanding anything contained in this rule, the Court may order that the 
production of evidence or the address to the Court may be in any order which it may 

deem fit.” 

MADRAS (ROC No 1729 of 1926).—^/ the end of rule 2 insert the following 

""Explanation.—'Nothing in this rule shall affect the jurisdiction of the Court for 
reasons to be recorded in writing, to direct any party to examine any witness at any stage. 

MYSORE.—Same as in Madras. (30-3-1967) 

ORISSA (Notn No 24 X-7-52 of 30-3-1954).—.4/ the end of rule 2 insert the following 

expWmn:_^^thing in this rule shall affect the jurisdiction of the Court to direct 
any party to examine any witness at any stage, for reasons to be recorded by the Court 

in writing.” • . i. 

PUNJAB (Notn No 175-R/XI-Y-13 of 9-6-1942).-Rule 2 has been subsmuted by 

another rule in which the following Explanations are added to ^ 

'■Explanation /.-Nothing in this rule shall affect the junsd.ction Court of its 

own accord or on the application of any party, for reasons to be recorded m writing, to 

^"%xpLa^^n /V°-^C'expr^^sio''n‘"wLess”Tn Explanation I shall include any party as 
his own witness.” 


RAJACTHAN (Notn No lO/SRO of 29-6-1957).-7nr.r/ the following as sub-rule 

Where a oartv himself wishes to appear as a witness he shall so appear before 
any o&er witness on his behalf has been examined: provided that the Court may on an 


(4): 
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application made in this behalf and for reasons to be recorded nermit him t 

his own witness at a later stage.’* recoraea, permit him to appear as 

BANGLADESH.—Same as in Calcutta. 

WEST PAKISTAN.-Same as in Punjab. 


provisions of sub-rules (/) and (2). Distinction betweL ‘hearing InS w ^f ® 
[Sitaram v Jocrm. A1953 B 2931 “Hiirinr, *u •*»» and trial of a suit 

iS: 

person asking relief against another person. So the plaintiff and such of th^^H7 7^7 
as support the olaintifT*; • * piduiuii ana such ot the defendants 

evidence first [Haii v Sultan *32 B 5991 F court and call their 

Hr™ F" - 

necessary to adduce oral Snce^^ an untimely suggestion that it is not 

and may dissuade them from giving evideL'"r^«/,trr 5^1^ 

practice” ha^s beL^ dejrecahld®bri^rPrivy CouncM {°L ^ay be fatal. Such 

A plaintiff's suit should nor h J ^ T ^ Phanindra. 68 CWN 6111. 

rr”L^ut.fff”td ‘h°e 

"'■■"/orTurie:^!nS^ ‘as TTh" ffg^'to " ^■ 

ZIZ rr c^se-sle ^;^'/”p‘;r09.r ^ HTp7^27.‘r08.-A”s ?o"7gui^^ 

.he is‘po:tp^red t:''T‘h[er°d:te‘'fo‘’/ be closed and 

be accepted [Mohanlal v I, ,derma] Alw/ r 7238 fdisr‘’f"’‘'"f 

20 C 740)] Ais;34 Kaj 238 (dissenting from Manilal v Khiroda, 

St- tl “S S 

[Rule substituted in Allahabad]. 


High Court Amendment. ~ 

ALLAHABAD. No.n No J«37/35M-2H); 20-6.|««)-F.„ ,j ..p.,,,,,,,. ,,„ 

Ihp oL/"ppt."'hltl.lt bSlltap” mly tl ’’ilitl »' 

”r SL t. 4U,t.4 0? tt'xr „r4'FF“' 

...CPC ppoopca By .0 o.B„ p.^'tH Z ™ S.tny'S't! 
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state his case in the manner aforesaid and produce evidence on those issues after the 

other party has produced all his evidence. 

(2) After both parties have produced their evidence, the party beginning may address 
the Court on the whole case; the other party may then address the Court on the whole 
case; and the party beginning may reply generally on the whole case, provided that 
in doing so he shaU not, without the leave of the Court, raise questions which should 

have been raised in the opening address.” 


Scope and Application. Where there are several issues the burden of proving some 
of which lies on either party, the plaintiff may at his option either (/) go into the whole 
case in the first instance; or ( 2 ) as is more usual, merely adduce evidence on those issues 
which lie upon him, reserving his right to call rebutting evidence should his opponent 
make out a prima /uc/e case. Where the party beginning chooses in any such case in the 
first instance to give evidence on all the issues to repel the case of the other side, he 
will not be permitted to give further evidence in reply to rebut the evidence subsequently 
adduced by his opponent on the issues as to which the burden of proof lay upon his 
opponent (see Taylor, s 385; Phipson p 39 6 th Ed). The provisions of r 3 are subject to 
the provisions of rl [Rattilal v Raghu. A1954 VP 53], The scheme m rr2 and 3 is 
that the party beginning states his case and at that time he exercises the option and 
intimates to the court that he will either produce evidence on all the issues including 
those the burden ot proving which lies on the opposite party or that he will reserve his 
evidence on tnose latter issues [MoHbhai v XJmedchand. A1956 Sau 52]. 

It is clear from r 3 that when the burden of proving some of the issues lies on t e 
defendant, then it is open to the plaintiff, if he so desires, to reserve his evidence by way 
of rebuttal to the evidence produced by the defendant. This was a Sint for speci c 
performance of contraet for sale [Ram Ch v Bibi Ashgari. A1957 P 224 (B/i»p v Gopal. 
61 lA 115, 122: A1934 PC 68 ; Shankarlal v New M Co. 73 lA 98: A1946 PC 97 folld)]. 

. The ^le does not prescribe the stage at which the court should be informed about 
exercise of the option. It is sufficient if the party leading evidence does so before the 
other party begins his evidence provided it has not led any evidence on the issues cov^ed 
by ihe opt\on [Inderjeet v Raghunath. A1970 Raj 278: 5 Chandra v Abdid, A1971 Mys 

17; Nookalamma v Simahachalatn, AI969 AP 82]. 

4. Witnesses to be examined in open Court .— [raj]. Tlie evidence of the 
witnesses in attendance shall be taken orally in open Court m the presence and 
under the personal direction and superintendence of the Judge. 

[Rule amended in Rajasthan]. 



Court Amendment. 
RAJASTHAN.-(Notn No lO/SRO of 29-6-1957).—/mcrt 

commencement of the rule:— ^ ^ . v\ 7 i” 

“Subject to the provisions of Rule 1 of Order XVI ._ 


the following at the 


Cross Ref No person shall testify as a witness except on oath or affirmaUon. A 
v,,<ross 1 W 5 X. iNO pci /c A Onfhft Act! Privileges of pardanashin 

child under twelve may not be given oath {s4 Oaths Actj^ rriv g p 

'LVi' ana A„l.ca..«n. Sl.t 

the plaintiffs in cross-examination by > 8 "°" 8 [Hangsa v Pradip, 50 CWN 489]. 

to examine other witnesses, is ^ {s'- ^ written agreement between the 

Evidence can only be taken hy affida affidavit evidence appears 

parties [N IV Brewery Co y to order he ^tnesses to be examined viva voce 

Sl^^C^un has power to order any point to be proved 

-.rrionhe’ o, .h. coua ,o —-ft S'-Ta w 

The parties must select their own wffne [ ^ all witnesses tendered 

Danee, 13 WR 185]. It is the °J“"t justice [Ramdhan v Rc.iballabh. 6 

unless there is a clear intention to delay Copee v Horgobind, 12 WR 

BLR Ap 10; see Jeswant \ ^ CooveMaee, 6 MIA 443, 459; Parmeshari v 

229; Arjun v Shankar, 22 B 253; o g 146 1491 or the evidence is manifestly 

Md Syed. 6 C 608, 611; Ibrahim Y ‘ ’ ' 

unnecessary [Yellappa v Fakira, A1933 U ^ J* 
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as a witness" at° the "^Muest^ of® ''^lid ground for not examining a party 
365], The court should normal V IBhadurmal v Bizaatunnissa, AI964 ^ 

before it subject to avoid abuse of process I'^shmayya ^ witnesses produced 

witnesses [Lakshmi v Muhl 92 IC foofif R I® *ead his 

the order in which wltses shai? b^ examl^id 

Kedar v Bhupendra 5 rvVM ♦ examined v 39 C 245- 

a, person whoThtld haveTeei^h" firsTtifnt“ H P 1261]. Wh:“ 

discretion to refuse to allow him to Hn witness does not go to the box, court has a 

S 206J. Objections as to order of examirT [yiranbhai v Parmnand, AI938 

[Saraswati v Bahadur, A 1939 C 183]. should be decided then and there 

.P= language ot the tSt ?ci M™ b7 ft „‘r » 

Judge Shall, i, neeessaiy. eoir?et the s.m^ and shairslgn i! 

_^ ^ amend ed m AM, Cal. Guj «& MP; Proviso added in Bombay]. 

High Court Amendments. ' ^ 

ALLAHABAD (Notn No 92/X-14' IQ-S jf, t 

superintendence of the Judge insert “or from hfs dictadon”. " 

following proviso .—aubsiuule a collon for the full stop and add the 

City ^'i^^il'cour'j°thrrvidenLT"thr^S °d Bo-Pbay 

under the personal direction and superintendence J th ‘'’® Presence of and 

question and answer, but in that of a narrative •" ‘he form of 

for all purpo^s and shall form part of the record ” [ 1 - 17 - 1966 ]° 

and after the same ^add "Z in^En^lilh”. '^^Suage of the Court” omit “comma" 

and superintendence of’**'^ words or or in the presence and under the personal direction 

d«l.£1?"p™ coZ-; SiiT' *' ■■« """■ hi. 

GUJARAT.-Insert words as in cl (f) of Calcutta. 

the words “in the lang ” ge ^of^ the^'^CouIr'’ the*^ w^'^^d* substitution is that after 

127-9-1946], ^ ‘be words “or in English” are inserted. 


ot c^ri '3f Evidence Act); Powe 

Sarkar’s Evidence 12th Fd p 1269 rt nnH < 3 * i cross-examination, se 

Scope and Application Ru h 

The effect of Or l7rr 5 8 Ind i is ,71 •"° ‘° ^ C Court (Or 50 r 1) 

might be either one or two records Zf ' a “ ‘*** '* “B°wed ther 

should be by the Judge’s hand- while irfh ’ 

person other than the Judge though ’’’n L nr *" '^"‘*"8 bv son, 

endence of the Judge” that the Judge shou 5 als^Zf °' ®"‘^ S"P*"" 

'rt^ i.^r nr ,r, <r'T^ ^ “ *” 

over by tho witness wol.id be a 7ubs,1n,ia7 co7l-'" '’"Vk ® 

which requires a judge to certify thT he hL "“•’’*"8 i" «'* Cod. 

deposition docs not bear such ccrtificMe f7i;, v *’« « because thi 

not rcQiiire a witness to sicn hie r» 2 CU 4961. The rule doe 

It IS reprehensible to make alforiti v R, sup; R y Fahfh 245 PLR 19191 

Am. P 274. 2,01. Xii,™ '™’ in *po.ili„„i 
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High Court. Does not apply to Chartered High Courts in the exercise of original 
civil jurisdiction [Or 49 r 3(4); Sarbaranjan v Haripriya, 53 CWN 569]. The special referee ' 
appointed Commissioner original side, is governed by Or 18 rr 5,6 when taking deposi¬ 
tions [Kasiram v Chajuram, 61 C 488: 38 CWN 624]. 

6. When deposition to be interpreted. —Where the evidence is taken down in 
a language different from that in which it is given, and the witness does not 
understand the language in which it is taken down, the evidence as taken down 
in writing shall be interpreted to him in the language in which it is given. 

Notes. Rule does not apply to Prov S C Courts (Or 50 r I) or to Chartered High 
Court in the exercise of original civil jurisdiction [Or49 r3(4)]. 

7. Evidence under section 138 .—Evidence taken down under section 138 shall 
be in the form prescribed by rule 5 and shall be read over and signed and, as 
occasion may require, interpreted and corrected as if it were evidence taken down 
under that rule. 

Notes. See sl38. Rule does not apply to Prov S C Courts (Or 50 r 1). 

8. Memorandum when evidence not taken down by Judge .—Where the 
evidence is not taken, down in writing by the Judge [a.mp], he shall be bound, as 
the examination of each witness proceeds, to make a memorandum of the substance 
of what each witness deposes [wp] and such memorandum shall be [wp] written 
[b] and signed by the Judge [a] and shall form part of the record. 

[Rule amended in All, Bom, MP Sc WP; Rule omitted in Cal]. 


High Court Amendments. 

ALLAHABAD. (Notn No 92/X-14; 19-5-1956).— {a) After the words “in writing by 
the Judge” insert “or from his dictation”; 

{b) For the words “and signed by the Judge” substitute “by the Judge or typed to 
his dictation, shall be signed by him”. 

BOMBAY.— After the words “shall be written” irtsert “or dictated”. [I-l 1-1966]. 

CALCUTTA.—Omit rule 8. [6-7-1967]. 

MADHYA PRADESH.— After the words “taken down in writing by the Judge” insert 
“or at his dictation in open Court”. (27-7-1956). 

WEST PAKISTAN (Notn No 5-Genl/XI-Y-I3 of 11th Jan, 1951).— After “each witness 
deposes” insert “in his own hand or from his dictation in open court,” and afuer “such 
memorandum shall be” omit “written and”. 


Notes. The rule does not apply to Prov S C Courts (Or 50 r I) or to Chartered 
High Court in the exercise of original civil jurisdiction [Or 49 r3(4)]. See notes under 
Or 18 r5 and Pramoda v Harish, 55 C 1084 ante. Where the depositions of witnesses in 
proceedings under the Workmen’s Compensation Act were not recorded by the com¬ 
missioner but by his reader but he attached a note that it had been recorded at his 
dictation, r8 had been fulfilled [Makhan v Aiidh, A1959 A 586]. 

9. When evidence may be taken in English. —^Where Engl’sh is not the 
language of the Court, but all the parties to the suit who appear in person, and 
the pleaders of such as appear by pleaders, do not object to have such evidence as 

is given in English, taken down in English, the Judge may so take it down, [c] 

[Rule amended in Calcutta]. _ 

High Court Amendment. 

CALCUTTA.—At the end of the rule substitute a comma for the full stop and add 
“or cause it to be taken down from his dictation in open court . [6-7-1967]. 


Notes. See s 138. Rules does not apply to Prov S C Court (Or 50 r 1) or to the 
Chartered High Court in the exercise of ongmal civil junsdiction [Or 49 r3(4)J. 

4 


10. Any particular question and answer may be taken 

may, of its own motion or on the application of any party or his pleader, take down 
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[c] any particular question and answer, or any objection to any question if there 
appears to be any special reason for so doing. ^ ^ . I ere 

[Rule amended in Calcutta]. 


High Court Amendment. 

hi. jr^LCUTTA.-^/,er the words “take down” add. “or cause to be taken down from 
his dictation in open court, in the language of the Court or in English”. [6-7-1967], 


Notes. Rule does not apply to Prov S C Courts (Or 50 r 1) or to Chartered High 
Court m the exercise of original civil jurisdiction [Or 49 r3(4)]. ^ 

Questions objected to and allowed by Cowr/.—Where any question nut 

to a witness is objected to by a party or his pleader, and the Court allows ?he 

same to be put the Judge shall take down [c] the question, the answer, the 

objecnon and the name of the person making it, together with the decision of 
tne court thereon. 

[Rule amended in Calcutta]. 



High Court Amendment. 

CALCUTTA.—After the words “take down” add. “or cause to be taken down from 
dictation in open Court, in the language of the Court or in English. [6-7-1967]. 


Scope and Application. The object is that the exact question and its form would 

enable the appellate court to judge whether the question was rightly or wrongly allowed 

The rule does not apply to Prov S C Courts (Or50 rl) or lo Chartered High Court in 
he exercise of original civil jurisdiction [Or 49 r3(4)]. The judge is not a mere automa¬ 
ton and it IS his duly to see that scandalous matters are not introduced into record 
unless relevant [Md Suitan v Sirajuddin, A1936 L 133; see ss 150-52 Evidence Act]. 
Where eviden^ of doubtful admissibility has been received in a cause, the Judicial 

Committee sitting m appeal will not allow any technical objection to prevail [Bodhnarain 

V Umrao. 13 MIA 519: 15 WR, PC 1]. A commissioner appointed to take deposition 
on commission has no power to disallow questions on the ground of irrelevencv fAtkia 

Begam v Ibrahim, 36 IA 20; Damodar v Lakshmidos, A1942 B 266; Ram Kr v 
riroze, A1960 Pu 430]. 


\2. Remarks on demeanour of witnesses.—Th& Court may record such remarks 
as It thinks material respecting the demeanour of any witness while under 
examination, [c] 

[Rule aniended in Calcutta]. 

Hiidi Court Amendment. 

CALCUTTA .—At the end add the following: — 

“or cause the same to be recorded under his dictation in open Court, in the language 
of the Court or in English’*. [6-7-1967]. 


Scope and Application. Rule docs not apply to Prov S C Courts (Or 50 r 1). 
Remarks and demeanour may be recorded in the judgment and the absence of a separate 
note IS immaterial [Lord Atkins during argument in Sitalakshmi v Venkata, 34 CWN 


When credibility depends on demeanour, the trial court has an advantage \Palchur 

^ difficult to reject its appreciation except upon 

grounds which prove that the view was wrong [Nand v Gopal, A1940 PC 93; 72 CU 

263]. Impression as to the demeanour of a witness ought not to be adopted without 
testing It against the whole of the evidence [YuiJl v Y, 1945 All ER 183 CAT 


13. Memorandum of evidence in unappealable cases. —In cases in which an 
appeal is not allowed, it shall not be necessary to take down the evidence of the 
witnesses in writing at length; but the Judge, as the examinat’on of each witness 
proceeds, shall make a memorandum of the substance of what he deposes IwrI 
and such memorandum shall be [wp] written [a,c] and sisned by the Judge 
[c] and shall form part of the record. ® 

[Rule amended in All, Cal & WP]. 
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A 


High 'Court Amendments. 


ALLAHABAD (Notn No 92/X-14; 19-5-1956 ).—For the words “and signed by the 
Judge** substitute “by the Judge or typed to his dictation, shall be signed by the Judge’*. 

CALCUTTA.—(a) After the words “shall be written” omit the words “and signed”; 

{b) After the words “by the Judge” insert, “or taken down under his dictation in open 
Court, in the language of the Court or in English, and shall be signed by him” [6-7-1967] 

WEST PAKISTAN (Notn No 5-Genl/XI-Y-13 of Ilth Jan \95\).~After “what he 
deposes insert “in his own hand or from his dictation in open Court”, and after “such 
memorandum shall be” omit “written and”. 


Scope and Application. Rule does not apply to Chartered High Court in the 

exercise of original civil jurisdiction [Or 49 r3(4)]. This rule read with s 17 Prov S C 

Court requires that the judge should make a memorandum of the substance of the evidence 

of each witness; but the shortest abstract of evidence in his own words will not do 

[Amrita v Panchkari, 9 CWN 418; Chethru v Sricharan, 9 CWN 420; Rotna v Para. 

1915 MWN 768; Ningthoujam v Laisram. A1965 Man 34]. Rr 13 and 14 make it clear 

that the judge himself must make a memorandum of the substance and not his clerk. 

Where the judge is unable to do so, he must (i) cause the reason of his inability to be 

recorded and (ii) the memorandum must be from his dictation in open court [Nandlal 

V Pooran. A1956 Raj 9]. The import of the rule is to exclude unimportant matter from 

the statements of witnesses and no more. It does not give the right to a judge to leave 

out the recording of important and relevant matters and supply them from memory at 

the time of writing judgment [Kishan v Diwan, A1953 A 287]. Record of evidence in 
rent suits (s 148(7) B T Act). 


14. Judge unable to make such memorandum to record reasons of his inability. 
^7) Where the Judge is unable to make a memorandum as required by this Order, 
he shall cause the reason of such inability to be recorded, and shall cause the 
memorandum to be made in writing from his dictation in open Court. 

(2) Every memorandum so made shall form part of the record. 

[Rule deleted in Allahabad, Calcutta & West Pakistan]. 


High Court Amendments. 

ALLAHABAD (Notn No 92/X-14; 19-5-1956).—Delete Rule 14. 

CALCUTTA.—Omit the rule. (6-7-1967). 

WEST PAKISTAN (Notn No 5-Genl/XI-Y-13 of 11th Jan 1951).—Delete the rule. 

Notes. See Mondial v Pooran, sup. 

Rule does not apply to Chartered High Court in the exercise of original civil jurisdic¬ 
tion [Or 49 r3(4)]. See notes under Or 18 r 5. 

15. Power to deal with evidence taken before another Judge. —(7) Where a 
Judge is prevented by death, transfer or other cause from concluding the trial of a 
suit, his successor may deal with any evidence or memorandum taken down or 
made under the foregoing rules as if such evidence or memorandum had been taken 
down or made by him or under his direction under the said rules and may proceed 
with the suit from the stage at which his predecessor left it. 

(2) The provisions of sub-rule (7) shall, so far as they are applicable, be deemed 
to apply to evidence taken in a suit transferred under section 24. 

Scope and Application. Where evidence and arguments were heard by one judge, 
his successor can deliver judgment without hearing the pleaders [Kanumoony v Kusa, 
1912 MWN 999J, but it is desirable that he should hear arguments again. Where a suit 
brought by a wrong plaintiff is remanded after substitution of new plaintiff a de novo 
trial can be claimed [Krishnabai v Collr, 21 MU 808: 9 IC 254]. Sub-rule (2) clearly 
contemplates transfer after the case has been heard in part [Palanisami v Thondama, 
26 M 595}. R 15 does not apply to trial of small cause suits in Hyderabad city 
[Mahmood v Syed Ahmed, A1963 AP 65]. 

High Court. This rule does not apply to Chartered High Court in the exercise of 
ordinary or extraordinary original civil jurisdiction [Or 49 r3(4)]. So on the death of a 
High Court judge after hearing a case in part his successor cannot continue from the 
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stage left [Sarbaranjan v Haripriya, 53 CWN 569]. But if both parties invite the judge 
in second trial to use evidence taken by the predecessor such evidence become admissible 
It is always open to parties to waive a matter of mere procedure {Dalim v Nandarani 
A1970 C 292]. 

f 

ii 

16. Power to examine witness immediately. —(/) Where a witness is about to 
leave the jurisdiction of the Court, or other sufficient cause is shown to the satisfac¬ 
tion of the Court why his evidence should be taken immediately, the Court may. upon 
the application of any party or of the witness, at any time after the institution 
of the suit, take the evidence of such witness in manner hereinbefore provided. 

(2) Where such evidence is not taken forthwith and in the presence of the 
parties, such notice as the Court thinks sufficient, of the day fixed for the examina¬ 
tion, shall be given to the parties. 

(i) The evidence so taken shall be read over to the witness, and. if he 
admits it to be correct, shall be signed by him. and the Judge shall, if necessary, 
correct the same, and shall sign it, and it may then be read at any hearing of 
the suit. 

Scope and Application. Such examination is known as de bene esse. In an extreme 
case an order for such examination may be passed ex parte, subject to the risk of being 
discharged on sufficient grounds [Bidder v Bridges, 26 CD 1; Warner v Moses, 16 CD 
100]. A de bene esse examination must be taken by the court, unless the parties consent 
to a commission [Edwards v MuHer, 5 BLR OC 252; Abdul v Obaid, A1932 B 405; see 
Md Hussain v Chartered Bank, A1965 M 266]. For form of notice, see App H Form 
No 6. 

Court has inherent power ex dcbito lustitiae to consolidate suits to avoid needless 
expense and convenience to parties [Harinarain v Ramasish, A1957 P 124]. 

High Court. This rule so far as it relates to the manner of taking evidence does not 
apply to Chartered High Court in the exercise of ordinary or extraordinary original civil 
jurisdiction [Or 49 r 3(4); Sorbaronjon v Haripriya, 53 CWN 569]. 

17. Court may recall and examine witness. —The Court may at any stage of 

a suit recall any witness who has been examined and may (subject to the law of 

evidence for the time being in force) put such questions to him as the Court 
thinks fit. 

Scope and Application. Power to ask any person to give evidence (Or 16 rr7, 14). 
This rule empowers the court to recall at any stage a witness who has been examined and 
cross-examined. The powers under the rule are very wide and court can recall a witness 
while considering its judgment any ambiguity or omission is noticed. The power can 
be exercised suo rnotu as also at the instance of a party [Madhubai v Amthalal. A1947 
B 156]. Court cannot compel a party to examine any particular witness [Munpl Corpn 
v Pancham, AI965 SC 1008]. Under s 165 Evidence Act a judge can ask a witness any 
question in any form at any time. No cross-examination is allowed upon an answer 
given to a question put by a judge, without his leave [Gopal v Manick, 24 C 288; R v 
Sakharant. 11 BHCR 160. See Sarkar's Evidence 12th Ed pp 1384-85]. With the leave 

^ witness may also be allowed to be recalled by a party for re-examination- 
in-chief or re-cross-examination, though this will be allowed only in special circumstances 
(see barkar's Evidence 12th Ed pp 1264. 1294]. 

18. Power of Court to inspect ,—The Court may at any stage of a suit 
inspect any property or thing concerning which any question may arise, [m] 

fRule amended in Mad: Rule 19 added in All]. 


High Court Amendments. 

MADRAS. At the end add the followinti '.— 

» memoranduin of anv relevant fact 
(7-1-7959) * ’"spection. Such memorandum shall part of the record of the case” 

^^^ ^LAHABAD (Notn No 794/35(u). 17-3-1923).-.trfrf os a new rule after Or IS. 

aoDlicntio//^ nTh7r ^"Slish all orders passed on 

applicntions. other than orders of a purely routine character. 

documents ^and the *Enol in his o\vn hand in English all admissions and denials of 

documents, and the English proceedings shall show how aU documents tendered in evidenw 
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have been dealt with from the date of presentation down to the final order admitting 
them in evidence or rejecting them. 

(3) The Judge shall record the issues in his own hand in English, and the issues shall 
be signed by the Judge and shall form part of the English proceedings.” 


CrosS“Ref. Production of material thing [s 60 & s 165 Evidence Act; see also s 94 
(6)]; Inspection of property (Or 39 r7). 

Scope and Application. (Corresponds with RSC Or 50 r 4). Under Or 18 rl8 read 
with Or 26 r9 the court may make a local inspection in person [SabJiapathy v Perummal, 
44 M 640] and the sanction of the District Judge is not necessary [Boclhi v Chensoma, 
26 MLJ 9: 23 IC 297]. The object is to understand the evidence on the record and not 
to bring fresh evidence Mian v Jngeshwar. 27 P 554]. By “understanding’ the evidence 

is not meant “contradicting” the statement of a witness although it appears untrue after 
inspection [Abdid v FakhruL A1937 P 333]. Court may also appoint another person 
for local investigation (see s75; Or 26 rr9-10) or for detention, preservation, inspection 
of any property (Or 39 r 7). 

When inspection is made only for purpose of understanding evidence and the judgment 
is not based solely on result of personal inspection it is not vitiated [Ugom v K^’srimal. 
AI97I SC 2540]. It is not open to a court, original or appellate, to base its findings 
solely on the result of local inspection without giving opportunities to the parties to let 
in counter evidence or to explain what is recorded after inspection [Mnnpl Council v 
Velayudha, A1931 M 531; Syed \ M S Ltd. 39 M 501; Tirath v Md. A1923 L 546; 
Harnama v Ghania, A1930 L 152; Abdul v Mohamaddin, A1923 C 311; Padmasani v 
Sabapathy, 1939, 2 MLJ 284; Nilkanth v Gopal. A1963 MP 230], or without submitting 
himself to the test of cross-examination [Syed Ahmad v Magnesite <&c, 17 MLT 387: 
29 IC 60]. 

It is not permissible for the court to conduct an enquiry in order to furnish evidence 

in suit for a proper decision of the issues raised though the court is empowered to inspect 

the property in suit at any stage. Where the court performs the function of a commis¬ 
sioner and surveys the land it acts as a witness and disqualifies itself from continuing 
adjudication of the suit [Manindra v Paresh, A1971 A & N 127]. 

A judge is not entitled to put his own view or impression on inspection in the place 
of evidence [Kessowji \ G I P Ry, 34 lA 115: 31 B 381: 11 CWN 721; London G O Co 
Ltd V Lavell, 1901, 1 Ch D 135; Md Ishaq v Balmakund, A1929 A 116]. Where in a 
suit by plaintiff for damages on account of an accident when operating a rotary press, 
he gave evidence that the defendant failed to provide a reasonably safe system of work, 
the Judge inspected the machine at work; he saw the real thing instead of a drawing or a 
photograph of it. He was perfectly entitled to do what he did and it is not a proper 
description to say that he cast to the winds the evidence that was given and substituted 
his own opinion therefor [Buckingham v Daily N'ews Ld, 1956, 2 All ER 904]. The 
views of the judge at the time of inspection can be used only for better following and 
understanding the evidence adduced and the observations of the judge cannot be substituted 
as evidence. It is desirable that notes of inspection should be kept as part of the record 

[Sannagoundara v Mahadt?vappa, A1964 Mys 214; Krishnaswami v Dundappa, A1962 

Mys 17; Raj Ch v Iswar, A1925 C 170]. 

There is no provision in the Code that notes of local inspection should be made and 
kept on the file [Raj Ch v Iswar, AI925 C 170; Bholanath v Momena, A1946 C 444: 
50 CWN 682; Haricharan v Jitendra. 65 IC 601 (C); Mungara v Vudata. A1959 AP 153]; 
but it is desirable that notes of inspection should be kept as part of the record [Mungara 
V Vudata, sup; Sannagoundara v Mahadevappa, supj. A judge should make notes of 
inspection [Padmasani v Sabapathy, 1939, 2 MLJ 284; Md Ishaq v Balmakund. supra; 
Rajendra v R. 43 CWN 896; Kaliammal v Pongiammal, A1958 M 331; Mungara v Vudata. 
sup; Joy Coomar v Biindhoo. 9 C 363]. Generally, the notes should be confined to the 
facts observed without recording impressions or opinions. If impressions are recorded, 
the parties should have an opportunity to meet them in arguments [Amrat v Land A 
Officer A1945 B 302]. Omission to record result of local inspection is a formal defect 
\Ram Ch v Narayan. A1920 P 738; Haricharan v Jitendra, 65 IC 601; Mungara y Vudata, 
sup^ and does not vitiate the proceedings unless the facts found at the local inspection 
formed the basis of the judgment [Ram Ch v Narayan, sup^ contra: Failure to keep 
notes vitiates the proceedings [Kaliammal v Pongiammal, sup\. 

While it is most desirable that notes of inspection should be kept on the record the 
failure to keep it may at the worst amount to an irregulanty of 

the case or its jurisdiction [Venkataramaniah v Subbaramayya. 

local inspection and things to be avoided [Achiitha y Soorapayya. ^ fV’ . 

"' An agreement by the parties to abide by the decision of the court on local inspection 
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/Jat v BMuZ sup] ‘ ^bitrator. an appeal lies [Md 

with a suit relating to an accident should never be 
made with a view to re-enacting the scene under conditions approximating as closelv as 
possible to those which prevailed at the time of the accident eveHf the partly agree 

« Co. AI929 C ^ ^ ^ 34 lA 115:11 CWN 721; B/,uson v Hendefson 


ORDER XIX 

Affidavits 

1. Power to <^der any point to be proved by affidavit.—Any Court may 
at any time for sufficient reason order that any particular fact or fficts may be 

proved by affidavit, or that the affidavit of any witness may be read at the hearine 
on such conditions as the Court thinks reasonable* 

tnf ^"^i ^PP”*^**®**- General power of court to order proof of fact by affidavit 

A1967 ■sT^"i 271 Th read with Or 18 r4 to which it is an exception [S v BaksM. 

A1967 SC 122], T^he power under this rule should be used in special circumstances or in 

uncontested proceeding. The rule follows English Or 37 r 1 and empowers the court-{/) 

to direct any fact to be proved by affidavit, or (2) to allow the affidavit of a witness to be 

read at the hearing subject to the condition in the proviso. The first part of the rule is 

not subject to the proviso. Reasons for taking the evidence by affidavits have to be 
set out in the order [Zobu v Amardas, A1967 G 214]. 

Affidavits should not be acted upon unless both parties agree to have them treated 
as evidence. When one party asks the court to summon the witnesses for cross-examination 
the court should allow it iNamyaua v Lakshmayya, A1939 M 927]. Court may dii^t 
proof of particular fact or facts by affidavit and not the whole case, provided there 
sufficient reason for doing so. Ordinarily evidence is to be recorded in court That 

dispensed with if parties agree that affidavits should be treated as 

offitr h would ‘h“" affidavit by one party is not controverted by the 

fho! ’ / court to act upon the uncontroverted affidavit, and^once 

those statements are controverted, it would be impossible for any court to treat affidavit 

ffi/iri'^'^Affi I '' ‘^'"■'^Wrfnrayn. A1959 Mys 139; see KanhaiyaM v Meg/irai. 

unde^ OM^ r/ ®®"'?ot be used as evidence under the Evidence Act, but can be so used 

V B/Lm/ to AiqrT'n o 'he court passes an order under that rule [5/iamsim<<er die 

^ WK ^ ® Parekh Bros v Kartick, A1968 C 532] 

.7,' uV s' m 9 Or ll'rrx to'^n'o^ interlocutory matters on affidavit. 

Or lu rt« to 20; Or 32 r3; Or 38 rr 1 to 5; and Or 39 r 1, rules 1 and 2 of 

to rm IMiimhnsoppa v Gurusiddnraja. sup] and hence partv has no right 

to cross-examine deponent [Mavji v Mnujibhai. A1968 G 198], ® 

are vc"rballv Toil'd" evidence of the facts alleged merely because they 

cross^xaminr thT'dJno 'he opposite party is entitled to 

see Or 19 r2) whether^'n (except that on interlocutory application there is a discretion; 

withdrawn or ^noT S';.; vT'?;. °2 K 

in affidavit can be used S'■ A ^ P'"""'? CO 642]. Statement 

A1953 N 169] When an a'ffit m' j substantive evidence fDomn v Rupchand, 

of the other party Jl at h t. lV' '• application, the mere st^ement 

or by challenglS^ the slltirn Tv" " ‘’V « 

A1962 A 407: Himanshu Dhar v T ‘'eoonent Uiissdal v Ram Janki, 

and contrary to practice to accent affid altogether undesirable 

C 541: Kishore v -^iiWmproWi/Twf N ^""70' an"'"*""’”;*"* ^ ® 

be proved by affidavit rvW/fi\v 2 cy xr d- i p^rTe case, a document may 

or <M wh» p„„„ V SSp.S.fa'Il.'iS'M 6?,)° m 
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order in each case under s 30 read with Or 19 r 1 and no general order [Gopikabai v 
Narayan, A1953 N 135]. In England there may be affidavit evidence by agreement (see 
R'SC Or 37 r 1 and Or 38 rr 25-30). It is also permissible here if there is agreement 
Warayana v Lakshmayya, A1939 M 927; Manie^di v Masimukkula, sup^. As to affidavit 
evidence by agreement, see notes under Or 18 r 4 {ante p 493) and Sarkar’s Evidence 12th 
Ed p 1405 and as to affidavit evidence generally, see ibid p 1402 et seq. Affidavit sworn 
in another dominion may be accepted by the Dacca/ High Court [In re Rutema Tea Co Ld, 

1 DR 71]. 

One view is that affidavit is not evidence under the law except where there is an 
agreement to that effect between the parties or where it is specially authorised by a parti¬ 
cular provision of law or there is an order by the court under Or 19 rl to prove a 
particular fact by it [Aiarrueedi v Aiasimukkula, A1949 M 689; Krishna v Adadhava, 
A1921 M 381; Federal India Ass Co v Anand Rao. A1944 N 161; Gopikabai v Narayan, 
AI953 N 135; Kamakshya v R, A1939 C 657; Parekh Bros v Kartick, A1968 C 532]. The other 
view is that an affidavit is evidence of the facts alleged therein. When the other party does 
not controvert the affidavit it would be refining a technicality to order the filing of another - 

affidavit [Kanhaiyalal v Meghraj, AI954 N 260; Shrinivasa v Pichiimanh A1933 M 164* 
Shib Sahal v Tika, A1942 O 350]. 

An objection to reception of affidavit in execution proceedings should be taken when 
the affidavit is put in without examining witnesses [Tirupati v Bhupathiraju. A1963 AP 445]. 

2. Power to order attendance of deponent for cross-examination.—{!) Upon 
any application evidence may be given by affidavit, but the Court may. at the 

instance of either party, order the attendance for cross-examination of the 
deponent. 

(2) Such attendance shall be in Court, unless the deponent is exempted from 
personal appearance in Court, or the Court otherwise directs. 

Scope and Application. Cf RSC Or 38 r 1. Exemption from personal appearance 
(ss 81, 132, 133). Unlike r 1 which applies to all proceedings subject to its proviso r2 
applies only to applications and not suits [Zabu v Amardas, A1967 G 214], In England 
the rule ordinarily applies to interlocutory applications. It also held here that the rule 
applies only to interlocrutory applications like attachment before judgment, temporary 
injunction, issue of commission, inspection of documents &c. It does not apply to 
applications of a substantive nature, ie those under Or 9 rl3; Or 21 rr90, 100; Or 33 r2 &c. 
Substantive applications would be those which initiate proceedings, the interlocutory 
applications being incidental to such proceedings and made while they are pending [Fed! I Ass 
Co v Anandrao, A1944 N 436; Gopikabai v Narayan, A1953 N 135; Saraswatiamma v 
Amruthamma, 1957 ILR AP 165], but a later Division Bench in Nagpur held that it 
applied to all applications and no distinction could be made between interlocutory and 
substantive applications [Kanhaiyalal v Meghraj, A1954 N 260; Munibasappa v 
Guritsiddaraja, A1959 Mys 139]. Affidavits cannot be acted upon in execution petitions 
which are original proceedings and not interlocutory applications [Tirupati v Bhupatiraju, 
sup (Saraswatiamma v Amruthamma and Gopikabai v Narayan, sup rel on)]. It does 
not apply to an application for leave to sue in forma pauperis [Narayan v Lakshmayya, 
A1939 M 927]. 

The court cannot under r2 direct the parties to give evidence upon an application 
only by affidavit. The language of r 2 when contrasted with r 1 makes it clear that 
unlike r2, rl is an enabling provision entitling the parties to give evidence by affidavit 
upon any application, and does not confer power on the court to compel the parties to 
do so [Munibasappa v Gurusiddaraja, supl. 

In affidavits on interlocutory applications there is a discretion (“may”) to order cross- 
examination and usually it is not allowed, as the delay involved would in most cases 
defeat the object of the application. There is no obligation on the court to order cross- 
examination under this rule upon an affidavit filed on a motion [La Trinidad v Browne, 

36 WR 138. The words in the English Rule are “motion, petition or summons” instead 
of the word “application” in this rule]. There can be no cross-examination on an affidavit 
disclosing the names of persons constituting a firm under Or 30 rrl, 2 [Abrahams v 
Dunlop &c, 1905, I KB 46 CA]. The court should summon for cross-examination when 
asked by the parties [Narayana v Lakshmayya, 5wp]. 

Power of court to call deponent for cross-examination is rarely exercised and unless 
the court is convinced that, in the interests of justice, such a course is necessary, the 

court would not ordinarily in writ petitions exercise that power [Haroobhai v S. A1967 
G 229]. 

3. Matters to which affidavits shall be confined, —(7) Affidavits shall be 
confined to such facts as the deponent is able of his own knowledge to prove, 
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except on interlocutory applications, on which statements of his belief may be 
admitted: provided that the grounds thereof are stated. 

(2) The costs of every affidavit which shall unnecessarily set forth matters 
of hearsay or argumentative matter, or copies of or extracts from documents, 
shall (unless the Court otherwise directs) be paid by the party filing the same. 

! Rules 4—f5 added in All {post p 503)]. 

Scope and Application. This rule agrees with RSC Or 38 r 3 with the substitution 
of words “interlocutory applications” for “interlocutory motions" which words have been 
held to apply to all interlocutory applications, and not merely motions [Jessel MR in Re 
Callao Co. 30 WR 647]. 

It should be noted that under the rule—(/) affidavits in suits or substantive applica¬ 
tions deciding the rights of parties must be confined to facts within the knowledge of the 
deponent, and (2) statements on belief are allowed only in interlocutory applications, 
provided the grounds thereof are stated. Evidence on information and belief though 
generally admissible on interlocutory applications as a matter of necessity, is not admissible 
on a proceeding which, though interlocutory in form, finally decides the rights of 
parties [per Wood V-C, Bird v Lake, I H & M 111,118: 71 ER 49; Gilbert v Endean, 
9 CD 259]. Affidavits on all matters other than purely interlocutory must be restricted 
to facts which are within the personal knowledge of the deponent [Briilal v S. A1954 
A 393]. 


Affidavit should clearly express how much is a statement of the deponent’s knowledge 
and how much is a statement on his information and belief and must also state the sources 
and grounds of the information or belief with sufficient particularity. An affidavit without 
such separate specification offends against r3 [Diirgadas v Nalin. 61 C 814: 38 CWN 
771; Padmahati v Rasik, 37 C 259; Gobinda v Kunja, 14 CWN 153; Chandrika v Hira. 
A1924 P 312; Pnemaj v Md Maneck, 87 CLJ 41; Hawkins v Misra, A1952 N 259; 
Shamsunder v Bharat &c. A1964 B 38; Naiiratanmal v Hari, AI952 Raj 90]. The grounds 
for the belief should be stated [Gobinda v Kunja, sup; Satya v Manager, 22 CWN 700; 
Damodar v Pannalal, 9 Bom LR 541]. Approving the observations in Padmabati v 
Rasik, sup it has been held that when an averment is not based on personal knowledge 
the sources of information should be clearly disclosed. Verification of an affidavit to 
prove that certain order was validly made should invariably be modelled on r3 
[S V Purushottam, A1952 SC 307, 317; 1952 SCR 674; Barium Chemicals v Company 
Law Bd, A1967 SC 295]. Deponent’s affidavit not clearly stating how much is a statement 
of knowledge and how much is a statement of his belief cannot be accepted [Dipendra 
V S. A1962 P 101 FB {Padmabati v Rasik, sup, rel on)]. When matters are stated to 
be true on information, but source of information is not disclosed, no notice should be taken 
of the affidavit [Amulya v Satish, 35 CWN 1267]. If the opponent’s objection that the 

Lb are not stated is one of substance, the court 

IS bound to pay regard to it [Bidder v Bridgtes, 26 CD 1; see strong comments of Jessl MR 
jn Quartz <£ Co v Beall. 20 Ch D 508 and in Lumlcy v Osborne, 1901 KB 532 and Re J L 

Young &c, 1900, 2 Ch 753 CA on such worthless affidavits]. An affidavit denying an 

averment carries with it the inevitable consequence that the denial is based upon knowledge 
and not merely upon ignorance of true facts [B E Society v State, A1954 B 468]. Affidavit 
must be cither affirmed as true to knowledge or from information received provided its 
source is disclosed, or as to what the dependent believes to be true provided the grounds 

ro-^^j belief are stated. The words 'to the best of my knowledge’ means nothing 
[Bisakha v Satish. A1956 C 496]. 

An affidevit saying: Paras. 1 and 3 above are true according to my own knowledge 

!u infomation received and believed to be true”, is meaningless and 

r A ^ identical facts cannot be verified both on knowledge and information 

TP 3771 Ta T ^ Durgadas v Nalin, sup; Duraisami v Govinda. 23 

knowlndoo affirming that "several paragraphs were true to knowledge or 

nowledge derived from his reading of the records of the case", was not fit to be looked 
at \B B L RIy Co v Union. A1954 C 499], 

facts^ca^n *^brsrid affidavits are to enable the court to find out which 

be true to knowledge Allegations may 

allegations mav he hiseH information received from persons or 

genmneneL Tnd authen^lhv iniporfance of verification is to test the 

allegations In essence venfimt-* ‘o make the deponent responsible for 

whether ]^vi^ be safe to ‘he court to find out as to 

affidavits cannot be admitted in evfeenfe^TA verification, 

or . praotidoner to prap.r, ,„a Ji. .p .ffld.vii cont.ioins a.iiits .Aich h. 
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knew or had strong reason to believe to be false is professional misconduct [Myers v 
Elman, 1940 AC 282], 

The court has inherent power to take an affidavit off the file for prolixity, eg an 
affidavit of documents of oppressive length [Walker v Poole, 21 Ch D 835], or for insertion 
of scandalous and irrelevant matter [Osmaston v Asscn &c, WN 1817, 101; Kernick v K, 
12 WR 335], or they may be expunged [War/usr v Mosses, WN 1881, 69; In re Jessop. 

WN 1910, 128]. ^ 

When a court is asked to make an order on affidavits it is essential that they should 

come from parties or reliable persons. Practice of affidavits by subordinate employees 
condemned [Baburam v Jamuna, 54 CWN 189]. 

High Court. The Company Rules in the original side override the general provisions 
of the Code and so a verification clause in a winding up petition cannot be ignored on 
the ground that it does not comply with Or 10 r 3 [Sarkar Estates Ld v K I Works Ltd, 

A1961, C4391. 


High Court Amendments. 

ALLAHABAD [Notn No 1953/35(fl) of 22-5-1915; Notn No 512l35(a)-{2) of 
\S-2-\92S],—Add the following rides 4 to 15 after Or 19. r3 : — 

"4. Affidavits shall be entitled In the court of .at. {naming such 

court). It the affidavit be in support of, or in opposition to, an application respecting any 
case in the court, it shall also be entitled in such case. If there be no such case it shall 

be entitled In the matter of the petition of. 

5. Affidavits shall be divided into paragraphs, and every paragraph shall be 
numbered consecutively and, as nearly as may be, shall be confined to a distinct portion 

of the subject. 

6 . Every person making any affidavit shall be described therein m such manner as 
shall serve to identify him clearly; and where necessary for this purpose, it shall contain 
the full name, the name of his father, of his caste or religious persuasion, his rank or 
degree in life, his profession, calling, occupation or trade, and the true place of his 

rcsi denes* 

7. Unless it be otherwise provided, an affidavit may be made by any person having 
cognizance of the facts deposed to. Two or more persons may join in an affidavit; each 
shall depose separately to those facts which are within his own knowledge, and such 

facts shall be stated in separate paragraphs. 

8 . When the declarant in any affidavit speaks to any fact within his own knowledge, 
he must do so directly and positively, using the words ‘‘I affirm’* or “I make oath and 

say”. 

9. Except in interlocutory proceedings, affidavits shall strictly be confined to such 
facts as the declarant is able of his own knowledge to prove. In interlocutory proceed¬ 
ings, when the particular fact is not within the declarant’s own knowledge, but is stated 
from information obtained from others, the declarant shall use the expression I am 
informed”, and, if such be the case, “and verily believe it to be true”, and shall state the 
name and address of, and sufficiently describe for the purposes of identification, the 
person or persons from whom he received such information. When the application or 
the opposition thereto rests on facts disclosed in documents or copies of document 
produced from any court of justice or other source, the declarant shall state what is 
the source from which they were produced, and his information and belief as to the 

truth of the facts disclosed in such documents. , . j 

10. When any place is referred to in an affidavit, it shall be correctly described. 

When in an affidavit any person is referred to, such person, the correct name and address 
of such person, and such further description as may be sufficient for the purpose of the 

identification of such person, shall be given in the affidavit. 

Jl, Every person making an affidavit for use in a civil court shall, if not personally 
known to the person before whom the affidavit is made, be identified to that person by 
some one known to him, and the person before whom the affidavit is made shall state at 
the foot of the affidavit the name, address, and description of him by whom the 
identification was made as well as the time and place of such identification. 

11 A. Such identification may be made by a person— 

(a) personally acquainted with the person to be identified, or ... 

(b) satisfied, from papers in that person’s possession or otherwise, of his identity: 
Provided that in case (b) the person so identifying shaU sign on the petition or 

affidavit a declaration in the following form, after there has been affixed to such 
declaration in his presence the thumb impression of the person so identified. 

Form 

I (name, address and description) declare that the person verifying this petition (or 
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affidavit) and alleging himself to be ,4 B has satisfied me (here state by 
means, eg. from papers m his possession or otherwise) that he is y4 B 

» I of a petition and no affidavit purporting to have been made bv 

the appeared unveiled before the person before whom 

the verfficahon or affidavit was made, shall be used unless she haf b^n idenfifird in 

^nner already specified and unless such petition or affidavit be accompanied by an 

affidavit of Identification of such woman made at the time by the person whT idemifieS 

13. The person before whom any affidavit is about to be made shall before the same 

IS made, ask the person proposing to make such affidavit if he has read’ the affidavit and 

aVfnLf! r 1 , “ the affidavit or appears not to understand the contents thereof or 

rfin ,'‘.'“^tate, the person before whom the affidavit is about to be made shaU 

read and explmn, or cause some other competent person to read and explain in his 
presence, the affidavit to the person proposing to make the samrand when the ^rson 

to^^makr^sn"!, Satisfied that the person pro^sing 

to make such affidavit understands the contents thereof, the affidavit may be made. 

,1^ f person before whom an affidavit is made, shall certify at the foot of the 

Wh ‘a" h™ and the time and Xe wh« 

exhibits'tfLT'to'ffi ihrlffitvit.'" identification mark and initial any 

15. If It be found necessary to correct any clerical error in anv affidavit such 

t^be presence of the person before whom the aVidavit is’abou^ 

Lll h^ in?;- U r, t '"ade. Every correction so made 

n Lh '"hom the affidavit is made and shall be made 

words^fi T impossible or difficult to read the original Xd or 

words, figure or figures, in respect of which the correction may have been made^ 


ORDER XX 


Judgment and Decree 

.hall’*-*' pronounced .—The Court, after the case has been heard 

Lrbr""' judgment in open Court, either at once or fs soon thereaS 

due notice shall be given to the parties or their pleaLs^ [AP^rMY^ 
BANGLADESH & PAKISTAN: Read the old rule reproduced in fn 1 
[Rule substituted in AP & Mad; S ub-rule (2) added in Kerala & Mysore], 

High Court Amendments. 

ANDHRA PRADESH.-Same as in Madras. 

..b-n.,.,,, ..d 

Cour'r WO””™"! kv di«.tio„ lo a ,bo„b,„d 

'■"/e I by the following : — 

Court! Lthe'r a^once 1ron’’:or'furum tv" o'rwhi b"d‘ “P*” 

parties or their pleaders. which due notice shall be given to the 

Coui'^ im'“ttr pr‘esS Judgrharbee '^^ter in open 

High Court”. Ju'iee has been specially empowered in that behalf by fte 

addition of the followlnrs^tenL^L*X**end!—sub-rule (2) as in Madras with 
writin^b^forrit h^pronwnced ” '[30-3^967]!'”’’°"^*"^*''’ be reduced to 

"■!; ""k 

pronounce judgment in open Court either nVX ” beard, shall 

notice shall be given to ffie parses or ffieir p'^le" "" 
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Scope and Application. Judgment upon evidence taken by another judge [(Or 18 
rl5); “Notice” to be in writing (s 142). Signing of judgment (Or 20 r3)]. 

The court is bound to hear a party before rejecting his application [Moti Dei v 
Cuttack Bank, AI964 Or 185]. When a case was posted for the report of the commis¬ 
sioner and one of the parties was not present, it is not proper to pronounce judgment 
as it was not hearing date [Hansraj v Sohan, A1954 Pu 207]. A judge may at the close 
of hearing state at once orally the result of the suit giving the reasons afterwards in his 
judgment [Anon, 5 MHCR Ap 8]. The declaration of a judge's intention of what his 
‘judgment* is going to be or of his intention of what final result it is going to embody, 
is not a judgment until it is crystallised into a formal shape and pronounced in open court 
[C/iOM^aram v Thaniiram, AI960 MP 163 {Surendra v S, infra rel on)]. “Pronouncing” 
is not reading out the whole judgment [Kutnbuddin v Golam, 94 IC 121]. The Code does 
not envisage the writing of a judgment after deciding the case by an oral judgment 
[Chowaram v Thanuram, A1960 MP 163]. Sending of a judgment from home through 
a clerk on account of judge’s illness contravenes rr 1,2,3 and suit was remanded [Mahendra 
V Parameshwar, A1931 C 164]. Written opinion of a judge dying or retiring before 
pronouncement is not a judgment, but only a minute or memo of a judge [Md Akil v 
Asadunnisa, 9 WR 1 FBI. 


A judgment is the final decision of the court intimated to the parties and 
to the world at large by formal “pronouncement” or “delivery” in open court. 
Up to the moment of delivery judges have the right to change their mind [Sitrendra v S, 
A1954 SC 194; 1954 SCR 330 {Md Akil v Asadunfiisa. sup, rel on)]. Once the judgment 
is delivered in open court, after the matter is heard in the presence of the parties, it 
becomes final and effective and it makes no difference whether it is signed or initialled. 
The date of the judgment is the date when it is delivered in open court and not the day 
on which it is signed [Ishwarbhai v Vadilal, A1968 G 289 {Surendra v S, sup rel on)]. 
Mere signing of the order would not make it an order of the court until it is pronounced 
in open court in some form or other [Samvarmal v Lalu, A1969 P 337]. 


Judgment cannot be pronounced in the presence of pleader’s clerks [Begg &c Co v 
Bahadur, A1928 L 841]. The rule as to pronouncing judgment in “open court” is very 
important and must be strictly followed. It enables immediate rectification of slips or 
errors which may be pointed out by pleaders or provides an opportunity of notifying a 
settlement already arrived at between the parties [Bai Dahi v Hargovan, 30 B 455]. An 
order made in Chamber without notice to parties, is bad in law [Jwala v Bachu, A1942 
C 215: 74 CLJ 196]. There is no hiatus between reservation of judgment and pronouncing 
of it [Arjun v Mohindra, A1964 SC 993]. 


Previous notice is to be given under s 142. A judgment delivered without such notice 
is not a ‘judgment’ [Kharak v Lacham, A1925 A 293; Kanumoory v Kasa, 17 IC 278; 
Ma Hla V Mg Shwe, 38 IC 575]. The mere fact of delivery of judgment without notice 
does not justify its reversal [Ram v Thakur, A1933 N 12; Shyamacharan v Sheojee, 
A1964 MP 288; see Mathendra v Parameshwar, A1931 C 164; Thakur v Bhairon, AI956 
Raj 113], Posting of result of appeal in the notice board is not a compliance with the 

rule O^agiah v Seshamma, A1921 M 690]. , 

Where failure to give notice of delivery causes delay in filing appeal, it is sumcieiu 
cause within s5 Limitation Act [Ma Me v Mg San, 27 IC 784; Lalli v Sainditta, 5\ 1C 
239]. When judgment is delivered without fixing a date and pleaders or parties are 
informed on a subsequent date, limitation runs from that date [Md Zaman v Hansraj. 

A1938 L 707; Kharak v Lacham, A1925 A 293]. . . . u- u u 

A judgment written and signed by a judge and pronounced during his absence by 

another judge in charge of the court, is not in conformity with the rules in the Code, but 

the error is not an illegality, but an irregularity curable by consent or waiver [Fori G J M 

Co V Chandra, 24 CWN 791; 46 C 978; Makhan v Wadawa. A1934 L 763, see Ala v 

Khidir, 29 CLJ 568]. 


High Court. Does not apply in the exercise of ordinal^ or extraordinary original 

civil jurisdiction of chartered High Court [Or 49 r 3(5)] A nust^en order not yet drawn 
|]«% A21. Y . A. 1 Vliitf'hxnii V Tv. 42 CWN 31/I. 


2. Power to pronounce judgment written by Judge’s predecessor.—A Judge 
may pronounce a judgment written but not pronounced by his predecessor. 

Scope and Application. Signing of decree after judge vacates office (Or 20 r 8). 
V, j ^ iiidee who leaves station on circuit duty leaving another 

Predecessor” does not include a judge who lea , ^ b ^ ^ho went 

judge m charge IFort G JM Co v Chandra supi ^ 
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30 B 241; Lakhiama v Loknath, 5 PLJ 147; Dammulal v Kalavati, A1960 MP 18; Yakub 
Md V Karim. A1960 MP 191; Ra\ Kaur v Jagdev, A1971 P & H 170], or on leave 
[Sunder v Chandreshwar, 34 C 293: 11 CWN 501], or resignation [Baramdeo v Debt, 
53 A 133], or on reversion to another post [Lilawati v Chote, 42 A 362], or ceased to 
hold office IBasam v Secy of S, 35 A 368; Pratap v Gyanendra, A1951 Or 313] may be 
delivered by his successor in office. 

‘May' has a compulsory force and a successor is under an obligation to pronounce 
the judgment prepared by his predecessor without rehearing the case [Nukala v Nandiiri, 
AI959 AP 16; Pratap v Gyanendra. sup — contra: The words “may pronounce" are not 
mandatory. Succeeding judge taking a different view may deliver his own judgment without 
pronouncing the one written by his predecessor [Lachman v Ram. 33 A 236; Mg Ba v Mg 
Ye, 76 IC 170], or if he is in doubt as to its correctness, he ought either to act under 

Or 18 rl5 or to hear the case de novo [Hargu v Abdul. A1936 R 147 FB; Laxman v 

Ratnahai. A1972 Mys 27]. 

The irregularity of a judgment written and signed by a judge being delivered by his 
colleague in another court is covered by s 99 [Ala v Khidir. 29 CLJ 568; see Fort G J 
Co V Chandra, 24 CWN 791]. Order deciding one of several issues can be pronounced 
by the successor of the judge who passed it [Narpat v Devi. 14 IC 371: 13 PWR 1911]. 
One judge ceasing to be a judge of a Bench of five before delivering judgment [see 
Chinnu v Kali/nuthu, 21 MLJ 246: 9 IC 596]. When judgment written by a judge is 
pronounced by his successor in office, the latter is not debarred from hearing appeal as an 
appellate court [Pratap v Gyanendra. A1953 Or 298]. 

High Court. Does not apply to Chartered High Court in the exercise of ordinary or 
extraordinary original civil jurisdiction [Or 49 r3(5)]. The provisions in the Code that a 

judge should state reasons does not apply to the Original Side in Bombay. Also that a 

judgment cannot be pronounced by the successor of a judge {Matheran <Scc v Lang, 51 
B 267: AI927 B 113]. 


.i. Judgment to be signed .—The judgment shall be dated and signed by 
the Judge in open Court at the time of pronouncing it and, when once signed, 
shall not afterwards be altered or added to, save as provided by section 152 or 
on review. Tap.b.k.m.my.raj.bd]. 

[Rule substituted in AP Kerala, Mad, Mysore & BD; Proviso added in Bom; Rule 
renumbered as sub-rule (1) and sub-rule (2) and (3) added iif*'Rajatshan]. 


High court Amendments. 

ANDHRA PRADESH.—Same as in Madras. 

BOMBAY. At the end of rule for the full stop substitute “collon" and add tho 
following proviso: — 

Provided that when the judgment is pronounced by dictation to a shorthand writer 

in open Court, the transcript of the judgment so pronounced shall after making such 

corrections therein as may be necessary be signed by the Judge and shall bear the date 

of Its pronouncement, and when the judgment is once so signed by the Judge it shall 

not afterwards be altered or added to save as provided by Section 152 or on review" 
[ 1-11-1966]. 

(/) Omit the word “also” after “provided”; 

pronounced”."’' pronounces 'his judgment" "the judgment is 

KIADRAS. (Fort St G Gazette. Pt 11 of 6-5-1930).-5»/.5/,7,„,. ,l,e following for 

date'on judgment shall bear the 

shall not afterwards be altered or added to savrL pryided''if^'' T"’ 

provided also that, where the Judnr k-' section 152 or on review. 

writer in open Court, the transcrint of th^ ' 'h dictation to a shorthand 

-scc.ton“r„, Sf iiSr. 5 "r™; -t U.. "or* 

RAJASTHAN P A rr "P”" [30-3-19671. 

and rule 3 as sub rule (/) and add rhe following sub-rules (2) 

"(2) Where the judgment is pronounced by dictation to a shorthand writer in open 
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Court, the transcript of the judgment so pronounced shall, after such revision as may 
be deemed necessary, be signed by the Judge and shall bear the date of its pronouncement. 

(i) In cases where judgment is not written by the Judge in his own hand, and dictated 
and taken down verbatim by another person, each page of the judgment shall be initialled 
by the Judge”. [Notn No 8/SRO of 23-12-1964]. 

BANGLADESH (Notn No 3121 G-8-5-1954).—Same as in Madras. 


Scope and Application. Judgment should be signed at the time of pronouncing it 
[Dulal V Ram, 31 C 1057, 1064]. Interpretation of “date of judgment” and “judgment 
shall be dated &c” iMamtazid v Nirbhai, 9 C 711 FB]. This rule is a clear prohibition 
against any addition or alteration to a judgment once signed and pronounced except as 
provided m s 152 or on review [s 114, Or 47 r 1; see Dharanidhar v Nitya, 43 CWN 1148; 
Bajrangi V Lai, A1933 P 643; Jagannath v Bishwa, A1933 O 241; Aniiplal v Dayanath, 
A1967 P 264; Benimadho v Adit, AI953 A 416]. Difference between making award and 
delivering judgment \_Janardhan v Chandra, A1951 N 1981. By reason of the provisions 
in r3 jurisdiction of the court to reconsider and rehear a case will cease only when a 
judgment has been signed [Benimadho v Adit, supA- A judgment cannot be altered or 
amended even with the consent of parties [Snbramania v Corera, A1925 M 457]. A 
judge has no inherent power to set aside or modify a final order merely because it is 
wrong iDebi Pd v Khelawan, A1957 A 67; see Ramkumar y Mahadeo. A1962 Raj 54]. 

Purely clerical or accidental slips, eg erroneous writing of decreed instead of 
“dismissed” in the order portion may be corrected any time. Two errors pointed out by 
pleader after delivery of judgment corrected \^Ram v Sham, 6 CLJ 22, 25]. Indee , 
delivery in open court is intended as a safeguard against errors [Bai Dahi v Hargovan, 
30 B 455 ante^. Additional reasons showing more fully the correctness of the decision, 
may be appended to judgment though not strictly warranted by the Code \_Snadden v 

Findlay & Co, 1 WR 236]. . . 

After findings on some issues have been recorded, findings on other issues cannot be 
added although they lead to the same conclusion [Shedaya v Shivaya, 4 Born LR 129J. 
When judgment is delivered but passing of decree is deferred for production of succession 
certificate, a second judgment inconsistent with the one delivered cannot be pronounced 

[Kishan v Ganga, 31 A 153]. ^ ^ ^ ^ 

Infringement of rrl, 2, 3 is curable by consent or waiver {Fort G J M Co \ Chand,a. 

46 C 978; Makhan v Wadawa, A1934 L 763]. When a judgment is lost a judge can 

rewrite it from memory [Narsingh v Harkhu. 8 CLJ 521]. The principle that court has 
inherent power to reconstruct its lost records applies [see Rajgir v Istvar, 11 CLJ 
Marakarutti v K.eera/i, 46 M 679]. A provisional judgment which is understood to be 

so by all can be modified [Bibhabati v Ramcndra, 42 C 498; 47 CWN 9J. 

Rule 3 is not exhaustive and s 151 may be invoked to ‘=°rrec errors that have ^ 

to injustice through no default of a party Warayan v Muharam 

V Samangi, A1934 M 500] eg an order passed under mistake of / 5^ 

A1934 A 287], or arising from clerical mistake, accidental slip or omi^ion or v ry 
to give effect to judgment’s meaning and intention [Samarendra v Kiislina, A1967 S 

1440; Janakirama v Nilakanta, A1962 ‘SC 633]. See notes to s an e. 

AP. & Madras Am. When a judgment is dictated, the revision contemplated cannot 

be of its effective part [Hari v Ariir, 1923 MWN 35 ]. . ^ 

High Court Does not apply to Chartered High Courts m the ^^^rase o 
ordinar? or eSaordSary original dv^l jurisdiction [Or 49 

Side may revise his judgment after delivery and in so doing may ^^d t [Weston v 
Peary. 18 CWN 185: 40 C 898; see 5«re«dra v A’9^C^194].^The rul^^^^^^^ 
the exercise of appellate or revisional jurisdiction [ 

. r-L IV rr 1 tn 4 of Allahabad High Court Rules a judgment which has 
According to Ch IV, rr 1 to 4 ot Aiianao ^ changed before it is signed and 

been orally dictated m open ^“"^ “"^es concerned and they are heard. Where the 
sealed provided notice is given to all P^^ies c limited and review is permitted 

judgment has been delivered Control &c. A1966 A 221 FB {Surendra v 

only on very narrow grounds [Sangam f'f”* , 

S, A1954 SC 194; Faulad v S, A1961 A 326 apprd)]- 

4. Judgments of Small °and the 

Causes [k] need not contain more than tn po 

decision thereon. Tud^ments of others Courts [k] shall contain 

Judgments of other Courts.—<2) Judgments oi oiucii, 
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a concise statement of the case, the points for determination, the decision thereon > 
and the reasons for such decision. 

[Rule amended in Kerala]. 


High Court Amendments. 

KERALA (Notn No BL3312/58 of 7-4-I959).-(«) In sub-rule (/) substitute the 

marginal note by: Judgment in suits tried as SmoU Causes^’; and for the words “Judg- 
ments of a Court of Small Causes” substitute “Judgments in suits tried as Small Causes”* 
{b) Jn sub-rule (2) substitute the marginal note by: "Judgment in otb^r cases''‘ and 
for the words “Judgments of other Courts” substitute “Judgment in all other cases” 


Judgment ol bmaU Cause Courts. Sub-rule (/) applies to courts invested with 
sec powers V Bhagu, 31 B 314 FBJ. SCC judge is not bound to fully set out 

findings [Dino v Ramkumar, 6 CU 527; Rameswar v Sidique, A1914 
P 243J, but a mere statement that the defence is disbelieved and claim decreed \ Dallo v 
Ja,an. A 1^28 A 688; Malik V S/„v„, ,3 A 533], or “Claim not proved Clafm reject J 
With costs [Boi Jashoda v Bamansho, 23 B 344], or clubbing together of all points with 
a mere statement that all issues are found in favour of plaintiff [Moideen v M, A1925 
M 1229] is no judgment at all. The judgment may be reduced to a minimum, but the 
minimum must be intelligible indicating that the judge had applied his mind to the case 

Ifn (o','’ ^ ^ Koppa v Vellayi AI927 M 

360: 42 MLJ 383; Dayalal v Venkayya, 1963. 1 And WR WR 111]. ‘Judgment’ in r4 

means judgment as defined m s 2(9) and must always contain a statement of the grounds 

on which the decree or order is passed [Arjan v Jagan, AI966 Pu 227]. 

No doubt under the rule it is suficient to state the points for decision and the decision 

thereon without giving reasons for it. But the object of the rule is to relieve the .tdees 

from recording reasons for finding on simple and uncomplicated questions of fact, but 

It >s not intended that difficult questions of law or mixed questions of law and fact should 

be decided ofT-hand without setting out so much of the reasoning as will make it clear 

how the conclusion has been reached [Mariyayee v Ponnusami. AI932 M 336: 55 M 671; 

y B B C I Ry. 4\ PR 1896; Faiz Begum v Md 
« m. AU5[» L 128; Malik v Shiva, 13 A 533; Noorbux v Kolyan, A1945 N 192]. 

Judgment need not discuss evidence of each witness [Reserve Bank v Ram, AI963 A 574]. 
Material evidence on a particular issue must be set out [Ambor v Tslicbar. A1950 As 79] 

I he words need nor in the rule were not meant to be used as “shall not”. It is merely 
permissive and the discretion requires to be exercised judically with due regard to the 
circumstances of each case [Mg Sa v Mo U. A1923 R 252; see the cases cited above]. 

he court is not bound to refer to the evidence in the judgment, but if he does so 
and It appears that he did not consider a material portion of the evidence the High 
C ourt wi I interfere [Moolji w B N Ry Co Ld, 35 CWN 1242]. In a later case it has 

toTeco^rd the ^ evidence in extenso. it is incumbent 

s no^s nnnrieH c^^idencc relied on in the judgment. Where judgment 

r recorded, it is liable to be set aside in revision [Shk 

sahJ to have be^ nl I K ■ ^ 512]. Any statement in the judgment 

[Kishan V Diwan. A1953^ V 287] evidence must be ignored 

^ (p should be considered along with s25 Prov SCC Act and the latter 

^^abirtL^HfiirCou^t'^^^^^^ u"" judgment sufficiently intelligible to 

V Contractor^ Co A1943 B " 4 16 ' W to law [Tribhovandas 

Interference under’s 75 hlln ^ 416 Maroflyee v Ponnusami, sup; Arjan v Jagan, sup}, 

judge should ft \cJt question of fact it is desirable that the 

which he has* reached thn ^ reasons for the decision and the process by 

Calcutta Hich rnnrf • recorded [Arjan v Jagan. sup}. Rule made by 

.-oS ofsLiSru'S'T irs'i 

Where a new trial application under s 30 Prpcv ^ r' a * j* ^ c 
bnet judgment—“Heard Th^rp ic „ S C C Act was disposed of by a 

judgment in accorlnce wdh ^ ^ Dismissed”; its decision is not a 

Procedure of lurt under s 18‘'a>'courN A1963 M 87], 

AI945 N 192]. governed by r4(/) [A^oor v Kalyan, 

Judgment of Other Cnnrtc xk^ ^ • 

outside the pleadings [Troian Cn v cannot be based on grounds 

reached without pfoperpbadfngf and 

Hemkumar. AI968 SC 12991 or cannot h' 4 '****^^ cannot be upheld [Siromani V 

1299J or cannot bind parties to suits [A/rf Mustafa v Abu Baker. 
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A1971 SC 361]. In a suit in which the pleadings raised substantial issue of fact for 
trial, the trial court merely decreed the claim without delivering a judgment and the 
High Court in appeal merely recorded that plaintiff had sufficiently proved the case, it 
was held that there had been no real trial of defendant’s case. A judicial determination 
of a disputed claim where substantial questions of law or fact arise is satisfactorily reached, 
only it it be supported by the most cogent reasons that suggest themselves to the judge; 
a mere order deciding the matter in dispute not supported by reasons is no judgment at 
all [Swaranlata V Harendm. A1969 SC 1167]. It is imperative that all judgments must 
contain the reasons tor the decisions [Kachekalyana v Kachivijayci. II WR 33 PC; Md 
Gaithar v Ashnifoontiissa^ 9 MIA 492; Sabharaj v Mahesh, A1948 O 27]. Where no 
reasons are given for the conclusions arrived at, they cannot be accepted as legal findings 
of fact in second appeal [Kamat v .RT, 8 B 368, 370; Ningo.ppa v Shivappa, 19 B 323, 

Where a judgment is meagre, unsatisfactory and unintelligible the appellate court could 
remand the case for recording a proper judgment after hearing arguments afresh 
[Harbhagwan v Ahmad, A1922 L 122; Md Azim v Bhai, 35 PLR 1919] or for a retrial 
IKuldip &c V Pratap, A1959 A 505]. Where in a judgment it is not apparent what the 
points for determination are, there is no discussion of oral or documentary evidence, nor 
is the conclusion that the plaintiff’s suit shall stand decreed supported by any reasoning 
whatsoever, the judgment does not fulfill the requirements of law Kiddip &c v Ptatap, 
AI959 A 505]. Judgment without discussion of evidence led by the parties is no judgment 
in the eye ot law ^Aziz Wani v Director, A1971 J & K 67]. When there is absolutely 
no evidence and the'plaintiff is unable to proceed with the case, an order simply dismissing 
the suit may be made [Pitambar v Sohan. A1957 A 107]. Mere reliance upon 
notes of arguments submitted by lawyers is not in consonance with law \Rattah v 

Dalichand, A1954 Hyd 39]. . - , • * ■ tu 

It would be erroneous principle of interpreting a judgment to press into service the 

last few observations alone divorced from the earliar dicta and passages [Bd of Rev v 

Canara Industrial &c, A1969 M 1 FB]. . . . „ 

Judicial decorum has to be maintained at all times and even where criticism ot a 

judge is justified it must be in language of utmost restraint [Alok \ SN^ Sharma, A1968 
SC 453]. Imputations upon the motives and reasonings of subordinate judge deprecated 
[Mahbul V Abdul, 43 CWN 253; A1939 PC 8]. Unbalanced language is generally out of 
place in judicial adjudication [MacropoUo & Co v Employees Union, A1958 SC 1012J. 

Judment in Appeal. See notes to Or 41 r31. 

High Court. Does not apply to Chartered High Court in the exercise of ordinary 

or extraordinary original civil jurisdiction [Or 39 r3(5)]. . . ■ * 1 ., 

A judge of a chartered High Court is not obliged to record a judgment strictly 

according to the provisions in rr 4(2) and 5. But the privilege of not recording a judgment 

is intended normally to apply where the action is undefended, where the parties are not 

at issue on any substantial matter, in a summary trial of action where leave to defend 

is not granted, in making interlocutory orders or in disposing of formal proceedings and 

the like. The question not being one merely of power but being exercise of judicia 

discretion in the exercise of that power the conclusion of the court ought normally to be 

supported by reasons duly recorded. This requirement transcends all technical rules of 

procedure [Swarnlata v Harendra, 4i(p]. 

5 Court to state its decision on each issue. —In suits in which issues have 
been ’framed, the Court shall state its finding or decision, with the reasons 
therefor, upon each separate issue, unless the finding upon any one or more of 
the issues is sufficient for the decision of the suit. 


Scope and Application. The whole object of framing issues is to keep the various 
points arising for decision separate and distinct and to lump them all up together in the 
judgment defeats the object and cannot but lead to confusion [Rajaiii v Ram. 17 CWN 
55 57- see notes to Or 14 r 1]. Clubbing together all issues and writing a diffuse judgment 
teiid to loose thinking [Kalahasli v Prattipati. A1948 M 488]. Court must decide all issues 
of fact [Ram v Siikar. A1947 P 334] and record a finding on all the issues though 
according to it findings on other issues might not be necessary for disposal of the case 
[Sasidmukhi V Bnmdaban, A1959 Or 132; Chhinga v Nihat. A1963 Raj 100]. In c.v parte 
cases judgment is cryptic and merely from the absence of elaborate discussion it cannot 
be said that the court did not apply its judicial mind [Kulamani v Makhan. A1964 Or98]. 

In appealable cases courts should pronounce their opinion on all important issues. 
Forbearance to decide all the issues not infrequently obliges a remand [per Turner U 
m Tarakant v Puddomoney. 10 MIA 476. 488; 5 WR 63], Sir John Etch Quoted the 
observations in this case for the information of the judges of the High Cowri [Md Sohman 
ir TA OA-T osA- A 1 022 PC 405 1 27 CWN 749, 754; Jagannath v Brojo, 60 
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vyriguL<tMlil% Nrishinha 

Shiv V Laxman AI941 R t^ i. At' . a , ° Sourish v Saroj, 38 CWN 707* 
58 M 771; /?a/,6f/a/ v i/zL/^ATw p"33t SankaraUnga. 

P 185; V Narayanan A?953 T-C 118] ^ 

right of occupancy) ^ 'c“!o 95 '^ '‘t"" 

proper as r 5 docs not take awayTe jur sdfction of ‘''“7’ “ 
merits although the suit may be disposed of on 

[fsmali V Hari. 9 CWN 60]. ^ finding on a preliminary point 

Radha. A1968'sc'^ 534]^ No finding "should’’be'^Idr detrmined [5i/arom v 

/qlidar, A1943 A 184], Or 20 r 4 (!) and r5 af^nof”" “ [Rehana v 

when there is absolutely no evidence on the reeorH "*™“y followed 

forntality to record a Ending "LfL/rntr I" 

or extr^ordir/y' orSri dvil Turisdicfiof YoM 9 ^ 5 ^.*^°“'' 

6. Contents of decree.~(I) The decree shall agree with the judgment- it 
shall contain [b] the number of the suit, the names and descriptions of the oarties 

[ap,b,k,m,my and particulars of the claim, and shall specify clearly the relief 
granted or other determination of the suit. [d,hp,pu.wp] 

(2) The decree shall also state the amount of costs incuDed in the suit and 

paiiT^ [a^ m1 property and in what proportions such costs are to be 

u payable to one party by the other 

£?me?y buirfUf 

fSub-rule (/) amended and sub-rule (2A) added in AP & Mad; Sub-r (/) amended 

Ydderin DcS'h? PuYU'V'wpt" 


High Court Amendments. 

ANDHRA PRADESH.—Same as in Madras. 

BOMBAY-In sub-rule (/) after the words “it shall contain” insert “the date of 

presentation of the plaint” and after the words “the names and description of the parties” 
insert their registered addresses". [1-11-1966]. 

DELHI.—Same as in Punjab. 

HIMACHAL PRADESH.-Same as in Punjab. 

KERALA.-(Notn No Bl-3312/58 of 7-4-1959). In sub-rule (/) after the words 
descriptions of the parties ’ insert "their addresses for service". 

MADRAS (ROC No 3299-B-1-1930).—(«) In sub-rulc (/) after "descriptions of the 
parties, insert their addresses for service". 

.ru/>-/u/V( 2 ^Y-'^° 1926).—/|//er stih-rnle ( 2 ) the following shall he inserted as 

Cour7 m‘av’"Drovir7n Jh n" champerty or maintenance is proved, the 

actual expYn^;r;tsYna[, 1 y SrlTY; /hY d^e"endam.” “PP^-ating to the 

“S^resoYctive description of the parties” 

whYre they have heel Y originally set out in their pleadings or 

of this Code ‘such modificS aXsL” of O^der VI 

(/>) insert sub-rule (4) as below: — 

Cour/ niav provtdo*^^in'”thr^*r*^*^i of champarty or maintenance is proved, the 

actual expenses reasonably incurred^ by !he defendant" approximating to the 

/m. -/e. //.e following 

UA) In addition to the particulars mentioned in Clause (/). the decree shall contain 
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the addresses of the plaintiff and the defendant as given in Order VII, rule 19 and 
Order VIII rule 11 or as subsequently altered under Order VII rule 24, and Order VIII 
rule 12, respectively. 

WEST PAKISTAN.—Same as in Punjab. 


Cross-Ref. Decrees in various cases (Or 20 rr9-19). Set-off in decrees (Or 20 r 19); 
Costs of suits (s35); Costs in appeal (Or 41 r35); Forms of decrees in different suits 
(Nos 1-23 App D Sch 1). 

Sub-Rule (1) . A decree is the mouth-piece of the suit in its immediate result and 
without it the dispute between the parties would not be intelligible. It must necessarily 
be drawn up in accordance with the judgment [Ranjit v Ilahi, 5 A 502]. Drawing up of 
decree is essentially the function of the court and its office and it is not the duty of the 
litigant to remind the court of it \Jagadish v Jawaharlal. A1961 SC 832]. When a suit is 
dismissed on the preliminary ground of want of jurisdiction, a decree has to be drawn up 
[Kedar v Ghose, 61 CWN 789]. Decree should be drawn up in such a way as to make 
it self-contained and capable of execution without referring to any other document 
[Joytara V Md, 8 C 975; Md Zafar v Mata. A1944 O 42; Vellathu v V. A1931 M 650]. 
Decree that suit has been decreed in part is not in conformity with the mandatory 
provisions of sub-r (/) [Ramnarain v Ramji, A1956 P 244]. 

A formal decree need not be drawn up in respect of an order under s 47 [Khirode v 
Jnanendra, 6 CWN 283J. Names of parties should be fully and properly entered in 
important documents such as decrees and orders admitting appeals [Vais/ino v Rameshri. 
41 CWN 841; A1937 PC 163]. Test as to whether a decree is declaratory or executory 
[Godhumal v Bhambo, AI943 S 11]. Decree is to be construed with reference to the 
judgment and not to pleading [Manakchand v Manohar, 43 CWN 435: AI944 PC 46, 
50; Topanmal v Kundomal, A1960 SC 388]. A decree against a dead person is a nullity 
yOarshan v Happy &c, AI958 C 691: 62 CWN 523]. 

Where any decree or any part of it is passed by consent of parties, it should always 
so appear on the face of the decree when drawn up [Zahural v Lachmi, A1931 PC 107: 
35 CWN 6121. 

Sub-rules (2), (3). The costs incurred in the suit are to be entered in the decree; 
this must mean the costs incurred both by the winning party and the losing party 
[Raghunandan V Rajendra, 14 CWN 556]. Specification of costs without allotment of 
responsibility is not a sufficient compliance [Janokee v Joy. 15 WR 4]. When separate 
costs are to be given to defendants, it should be specifically stated [Jagadish v Mathura. 
A1935 P 41]. 

The costs given in a prior decree on the disposal of a preliminary point should be 
set off against those due under the later decree finally disposing of the suit l^Radha Pd 
V Ram. 9 C 797 PC]. In a redemption suit the plaintiff is entitled to set off the amount 
of his costs against the mortgage money which he is liable to pay under the decree 
[Brijnath v Juggeniath. 4 C 742; see also Sidu v Bali. 17 B 32: Bhagwan v Ratau. 16 
A 395]. 

High Court. Does not apply in the exercise of ordinary or extraordinary original 
civil jurisdiction of chartered High Court [Or 49 r 3(5)]. In the absence of rules specially 
framed for the preparation of appellate decrees, they should be drawn up in conformity 
with this rule \Shohrat v Bridgman, 4 A 376, 378 FB]. 

7. Date of decree .—^The decree shall bear date the day on which the 
judgment was pronounced, and, when the Judge has satisfied himself that the 
decree has been drawn up in accordance with the judgment, he shall sign the 

decree. [b,k] 

[Proviso added in Bom & Kerala, Rule 7-A added in All]. 


High Court Amendments. 

BOMBAY.—At the end of the rule for the full stop substitute a “collon” and add the 

“Provided that in proceedings taken in the Bombay City Civil Court the decree shall 
bear date the day on which the judgment was pronounced and it shall be engrossed m 
the office of the Registrar and be signed by him and sealed with the seal of the court . 
[1-1M966]. 
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®'-^3l2/p of 7-4-1959). the following proviso, - 
in that behalf.” ^ ecrees o t e High Court may be signed by the officer empowered 

(Notn No 3074/35(„)-8-35-36; 30-5-1936).-^drf ,he following new 

iurisd.'tn,^a°sS af^rt^^nd'errecbo^^^ 

one against which an appeal is allowed by section To4 or ™le 1 of Or^r XLnf or 

irrzcfaFs ?3£E' BSt SS;‘S 

and siencd bnf f k• u >-educed to writing 

Co 7 C 547^ 5SI Pr judgment was actually delivered [Brenhilda v B I S N 

cp. / u 547, 551 PC, Sagarmal v Lachm'u A1923 P 1291. “Date of decree’ in Art 

V MaLfZni pronouncement of judgment [Beni 

certified copy after 1 ffiia!m hfr i''/r''""’ °btaining 

MaU,ngi,T ^ c 104 FR r '^^"■uded under s 12 Urn Act [Beni v 

rjTci,vs,r'" “ 

or o«„o,dZ; orS?„"| ”°lr£.;fc,[o^"TS,VS”''n'" "" 

S^n^by””. £'g'.?ir'‘l'4^rv Vir„'„ t,ZV «o' 

apply to chartered Hioh Court in th#* e ! 

jurisdictions lOr 49 r 3(5)]. ordinary or extraordinary original civil 

of the su?tTin/movrbT'‘SoDertv''Z"^^^^ properry.-Vfherc the subject-matter 

by boundaries or by nun herl in ' property can be identified 

shall^s^^cifyluc" blnT^S" r'^uUer"" 

immoveable property (Or aT’^r^S.^’s^rFoTnUNo VApp^l^h ^ 

but Shtr’fhaMfSw'be aVrtaTdP^^'icular land decreed 

691. Description sho.S S sufficient ^ 

In case of discrcpcncy between fho tw-r* ^ " l' ^ uumbers should be given, 

accepted [A/mi./cr v 7,A1944 P " ‘’‘"''"‘P '""*- 'wading description should be 

boundaries arc no longer in existence ev'idene-^ nf of a decree old 

may be taken I Ko/ee v AW/,r 16 WR HI n; , »« «6eir former position 

for eviction of defendent frlr' a porLn of " '• ^2 WR 3301. Decree 

uncertainty as to the portion from which c^ctiL u *" T* of execution for 

clccree for possession of immovable property entitles' ffi'l decree-holder to get 
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possepion of the account books &c relating to the management of the property. The 
rule is that when the principal thing is awarded, the subsidiary or accessory is implicitly 
ordered, too [Shri Bhavani v Devrao, II B 485]. 

10. Decree for delivery of moveable property the suit is for movable 
property, and the decree is for the delivery of such property, the decree shall also 
state the amount of money to be paid as an alternative if delivery cannot be had. 

Cross-Ref. Suit for specific movable property (ss 7, 8 S R Act): Mode of execution 
of decree (Or 21 r31). 

Scope and Application. “Movable property" here means specific movable property 
[Mitritgesa v Jotha, 22 M 478J. The rule applies only to movable property in specie. 
ie the very property itself and not for substitute [Ouseph v Thomman, A1954 T-C 473]! 
The decree should in the first instance be for delivery of the specific property; but if it 
cannot be given the amount to be paid should be stated. The amount is 
generally the value of the property, plus damages for the time plaintiff has 
been kept out of possession [Kashee v Deh, 16 WR 240; B B T C Ld v Md AH, 19 WR 
123]. The value is the value at the date of suit and must be entered in the decree and 
cannot be determined in execution [Gopal v Jagdish, A1951 A 413]. If no value is stated 
in the decree, damages may be ascertained in execution IShiva v Prayag, 61 C 71!]. The 
value is the value at the time of the suit \Tilak v Damodar, A1945 Pesh 5]. 

Decree-holder has no option not to take delivery and to fall back on the money 
portion of the decree iBal Makunda v B N Ry. 55 C 26: A1927 C 652], A decree fixing 
time for delivery of movable property and in default for payment of a certain sum, is not 
a decree under r 10 and Or 21 r3l is not applicable. Decree-holder is not bound to 
exhaust his remedy for recovery of the property before proceeding to recover the money 
\_Fatehlal v Nandlal, AI961 Raj 241], It is in the election of defendant iShiva v 

was to get two bullocks or their price 
Rs 800, It did not give the decree-holder the option of refusing to take delivery of the 
animals and to execute the money portion [Venkatrao v Malappa, AI957 Mys 164]. 
Decree in a partition suit in terms of an award ordering delivery of certain movable 

property cannot be amended by stating the amount to be paid if delivery cannot be had 
[Ahmed v Shaik, 17 B 657]. 


II. Decree may direct payment by instalments.—{1) Where and in so far as 
a decree is for the payment of money, the Court may for any sufficient reason 
11 i_ passing the decree order that payment of the amount decreed 

shall be postponed or shall be made by instalments, with or without interest 

notwithstanding anything contained in the contract under which the money is 
payable. 

Order after decree, for payment by instalments. —(2) After the passing of 
any such decree the Court may, on the application of the judgment-debtor and 
with the consent of [ap.m] the decree-holder, [mp,or] order that payment of 
the amount decreed shall be postponed or shall be made by instalments on 
such terms as to the payment of interest, the attachment of the property of the 

judgment-debtor, or the taking of security from him, or otherwise, as it thinks 

fit. 

[Sub-rule (2) amended in AP, MP, Mad & Orissa]. 
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endments. 


ANDHRA PRADESH.—Same as in Madras. 


MADHYA PRADESH (Notn No 3409; 29-6-1943 ).—In sub-rule (2) for the words 

‘and with the consent of the decree-holder" substitute “and after notice to the decree- 
holder". 


MADRAS (ROC No 2191 of 26-BI).—Rule 11 has been substituted by another rule 
m which the only change effected is that in sub-rule (2), the words “with the consent of* 
have been substituted by “after notice to”. 

ORISSA.—(Notn No 24-X-7-52 of 30-3-1954).—Same as in Madhya Pradesh. 

Scope and Application. Two reliefs can be granted; either a postponement of 
payment of decretal amount to a certain period, or instalments. The power can be 
exercised only if it is applied for at the time of passing the decree, ie when judgment is 
pronounced. The rule has been so worded as to make it clear that an order passed under 
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It IS to be regarded as a matter separate from the decree unless deliberately incorporated 
by the court in the decree it passed [Premnath v Banamal, A1923 L 931]. R li is not 
controlled by the Imp Bank of India Act [Kishen v Imp Bank. A1933 N 330]. 

After the decree has been passed court cannot grant instalment under sub-section (2) 
without the consent of the decree-holder. The AP, MP, Madras and Orissa amendments 
have done away with this drawback (v ante). 

“Court" means the court passing the decree iGandharp v Sheo, 12 A 571]. Decisions 
are conflicting as to whether the order under this rule can be passed only by the court 
passing the decree or also by the executing court {ante s48 p 121), Or 20 r 11(2) does 
not affect the power of the executing court under s47 and Or 21 r2 to record and enforce 
a compromise in execution proceedings postponing execution and involving payment of a 
higher rate of interest [Motilal v Md Hasan. A1968 SC 1087]. 

The rule applies only to money decrees and not to mortgage-decrees [Hardeo v 

Hukum, 2 A 320; Tata v Konadala. 1 M 152; Basanta v Chota Nagpur <£c, A194S P 18] 
It applies to a decree under Or 34 r6 [Bidhu v Sudhury, 15 CWN 1083]. 

The discretion must be exercised judicially and not arbitrarily. “Hard pressed" is 

no ground \Balgohind v Chhedi, II CLJ 431; Sawatram v Imp Bank, AI933 N 320; 
Dinda v Madho, 2 A 129]. Nor is the fact that defendant’s estate has gone to the Court 
of Wards [IValidad v Muni, A1923 L 256]. Principle to be applied in granting instalments 
\Manorama v Wajaddi. 61 CLJ 93; Ahamed v Allahbaksh, A1946 S 39; Prem v Hassum, 
A1936 L 51; Karam v Siddifjiie, A1935 R 495]. Facts relating to the means of debtor 
and creditor must be brought before court. Simple statement of debtor is not enough 

Uagdish V Brajcndra. A\9]9 C 427]. The possibility of a judgment-debtor obtaining a 

cross- decree in a pending suit against the decree-holder is no sufficient ground for postponing 
payment {Chuniram v Bhagwan, A1926 L 604]. 

Where a joint and several decree is passed against the defendants, rll does not give 
any discretion to the court to exhaust the plaintiffs remedies against some defendants 
and to proceed against the others last [Bci^kamchand v Percherla. 1960, 1 And WR 397] 
l^n a decree passed against principal debtor and surety a direction that plaintiff should 
be at liberty to enforce its claims against the surety only after exhausting its remedies 
against the principal debtor cannot be justified under rll(/) or under sl5l [Bank of 
Bihar v Damodar. A1969 SC 297]. 

Where the court acts under the rule the provisions in the rule and the provisions in 
s34 will govern the question of interest [Gordhandas v Valniji, A1967 G 276] 

When an award directs payment by a certain time, decree of court directing payment 
by monthly instalments is not warranted by s 15 Arbitration Act [Nvalchand v HimatlaL 
A1962 B 40— contra: Biswanath v Sudhir. A1957 C 21]. 

Summary Suits. Court can grant instalments in summary procedure under Or 37 r2 

whether or not leave to defend was obtained \Chettyar Firm v C Firm AI933 R 245_ 

oontra: Pesfonji v Jamshed. 50 B 262]. 


Srb-rule (2): [Order For Instalments].The only court that has got power to grant 
instalments under sub-r (2) is the court which passed the decree and not the executing 
court [Mahanarayatut v Vasudeh. 1959, 2 And WR 115]. There is however a conficit of 
opinions on the point and in several cases it has been held that “subsequent order" within 
s48{/)(/)) may also be passed by the executing court. Thus it has been held that order 
of executing court directing payment bv instalments is not “subseauent order" [Gopal 
Chand V Gohind, A1959 Pu 193 affirmed in A1963 Pu 363; for other cases, see notes to 
s 48 ante p I21J. A decree cannot be altered into an instalment decree without the consent 
of both parties [diandra v Sahadahia, 52 CWN 440]. In a case under the old Code it 
was held that a petition in execution agreeing to instalments did not amount to an 
arrangement within this rule {Ahdnl v DuUaram. 14 C 348]. It has been subsequently 
held that a compromise in execution relating to instalment is deemed an order within 
sub-rule (2) although made six months after decree and separate suit is not necessary to 
enforce it [Monmohan v K C Bank. 41 CWN 480: A1937 C 236 approved in Matihl v 
Md Hasan, A1968 SC 1087]. Although the court should not pass an order for payment 
by instalments, if made after six months, but if such order is actually made it is not a 
^ wrong decision on a question of limitation does not oust jurisdiction [Gobardhan 
V ^"'doyal. 54 A 573 FB: AI932 A 273; see also Champat v Pitamhar. 6 A 16; Ganga 

387. But see Debt v Gokal. 3 A 585; 
tn ^ 623]. In any case there is no bar to the parties coming 

aerroinn ^ decree by way of compromise or adjustment in execution 

66 iT^sl AI oiT ^ recorded under s 47 [ see Oiidl, C Bank Ld v Bindbasini, 

'' « CWN 907; Chandra v 

ere t c court accepts a compromise that (he decretal amount should be paid by 
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instalments and dismisses the execution case on such terms, no separate suit is necessary 
to enforce the compromise \Manmohan \ K C Bank. sup^. 

The fact that once an instalment order has been passed under sub-rule (/) is no bar 
to the passing of a further and a different kind of instalment decree under sub-rule (2) 
with security of immovable property [Lalita v Syed Md. 18 P 719: 20 PLT 924], Security 
of immovable property given under the rule can be enforced in execution without a 
regular suit \0^ Rec v Nagaratna, A1926 M 194: 49 MLJ 643]. See notes to Or 34 rl5. 

A court passing a decree in terms of an award can pass an order for payment by 
instalments \ Biswanath v Sudhir. A1957 C 21— contra: Kyalchaand &c v Himotlal, A1962 
B 40]. 

MP Am. See Mitrlidhar v Balmuknnd, A1946 N 313. The intention is that the order 
for instalment may be notwithstanding the disapproval of the decree-holder. The order 
is appealable [Kamalahai v Trimhak, 1957 MPLJ 191]. 

AP & Madras Am. Order under rl](2) is appealable under s 47 [//; re Narayana- 
swami, A1958 M 460]. 

Limitation— for an instalment application under this rule is thirty days from date of 
decree (Art 126 Lim Act, 1963). Time runs from the date of the appellate decree ^Ahdu! v 
Mg San. A1932 R 54]. 

Execution of Instalment Decree. Limitation runs from the date of each default (Art 182 
Lim Act—Art 136 of 1963 Act): but where the decree provides that in default of payment of 
one instalment the whole amount shall fall due at once, it was held that time ran from the 
date of first default [Bholanund v Padmanund, 6 CWN 348; Sitah v Hyder. 24 C 281; 
Didsook V Chugon, 2 B 356; Zahur v Bakhtawar. 7 A 327; but see now the principle 
of Lasa Din v Gidab, infra~\. Decree providing for execution in default of two instal¬ 
ments [Kanchan v Sbeo Pd, 2 A 291]. Where decree provides for execution for whole 
in dafault of payment of any one instalment, the decree-holder may execute on the 
happening of first, second or any subsequent default and time runs in respect of each 
instalment separately [Shankar v Jalpa, 16 A 371; Afndhia v Kunj, 30 A 123]— contra: 
Limitation would run from the first default unless there was waiver of the right by sub¬ 
sequent acceptance of overdue instalments. Mere abstinence on the part of decree-holder 
does not amount to waiver [Jadab v Bhairab, 31 C 297; Hitrri v Nasib, 21 C 542; 
Monmohun v Dnrga, 15 C 502; Girindra v Bocha, 9 CLJ 226; Buddfiu v Rekkhab, II A 
482J. Payment and acceptance of overdue instalments cannot by themselves prove waiver. 

1 he point is to be determined on the circumstances of each case [Kashiram v Pandu, 
27 B 1 FB]. Lasa Din v Gidah. 36 CWN 1017 PC {ante p 122 notes to s 48) having 
decided that the default clause is exclusively for the benefit of the decree-holder, earlier 
cases have ben affected to this extent that upon default the decree-holder has the option 
to enforce it at once or wait for the full term. So, if he does not then execute the 
whole decree, he may still treat it as a decree for instalments and execute for them as 
and when they fall due. A FB in Bombay has in adoption of the principle in the PC 
case held that if the option is not exercised when the right first accrues {ie within three 
years of the default), the decree-holder is not entitled to recover the whole amount under 
the default clause if the first default has occurred more than three years before the 
execution application [Chnnilal v Shivram. 53 Bom LR 250]. The default clause does 
not compel the decree-holder to execute for the whole amount; it merely gives him an 
option [Khubchand v Tandiram, A1952 Or 107]. 

Appeal &C. Order refusing instalment is not appealable \Md Ibrahim v Snbbiah, 
20 TC 693; Premnath v Banamal. A1928 L 9311. Order allowing instalments is appealable, 
but there is no second appeal [Bidhn v Sudhury, 15 CWN 1083; Jagadish v Brajendra, 
AI949 C 427; see Girwar v Har, AI938 A 52]. The order under rll{2) is appealable 
whether it is regarded as one under s 47 or as a decree in itself [Jagruteshear v Atmaram, 
AI943 N 155; U Shwe v Ma Yhal, A1929 R 191; Abdul v Mg San, A1932 R 54; Mg Po 
V Kasi, AI931 R 152; Chandra v Sahadabia, 52 CWN 440; Venkataramaith v Vanaja. 
A1956 Mys 8]. Some cases held that instalment order is not by itself appealable, but 
when such order is passed at the time of judgment and incoroorated in the decree it is 
fippealable [Mg Po v Ka^r\ A1931 R 152; Premnath v Banamal. 5//p]. When the 
discretion has been arbitrarily exercised by fixing an unduly low figure. High Court may 
interfere in revision [Reoti v Kunja, 54 .A 539]. 

12. Decree for possession and mesne profits. —(7) Where a suit is for the 
recovery of pK>ssession of immoveable property and for rent or mesne profits, 

the Court may pass a decree— 

(a') for the possession of the property; 

ib) for the rent or mesne profits ^vhich have accrued on the property during 
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renTS'^nfesne profits; an inquiry as to such 

the suit unm—® to rent or mesne profits from the institution of 

(0 the delivery of possession to the decree-holder, [bI 

th H of possession by the judgment-debtor with notice 

to the decree-holder through the Court, or 

(///) the expiration of three years from the date of the decree TbI 
whichever event first occurs, [b] uccree, [bj 

(2) Where an inquiry is directed under clause (6) or clause (c) a final 

fhe in accordance with 
the result of such inquiry. [ap,k.m,my] 

[■Sub-rule (/)(c) amended in Bom; Sub-rule (3) added in A P, Kerala, Mad & Mysore]. 

High Court Amendtuents 
ANDHRA PRADESH.—Same as in Madras. 

ff\ substituted. The effect of substitution is: In cl (c) of sub-rule 

fi?st^occurs'^"'^ ' “whichever event 

KERALA (Notn No BI-3312/58 of 7-4-1959).—Same as in Madras 

'^n 194l).-/(rfd the following as sub-rule (J):- 

(3) Where an Appellate Court directs such an inquiry, it may direct the Court of 
first mstance to make the inquiry; and in every case the Court of first Tnstance mav 

pasfthrfi"nal"decreedecree-holder, inquire and 
MYSORE.—sub-rule (3) as in Madras. [30-3-1967] 

Cross-Ref. Claims joinable in suit for recovery of immovable oroDertv tOr 7 rdv 

mesne profits (Or 26 r9j' 

Attachment before ascertainment of mesne profits (Or 21 r42). 

Scope and Application. Under the rule the court may pass a decree-tn f«r 
possession; (2) (a) for amount of mesne profits prior to suit (if it could be ascertained 
during trial) or (A) directing an enquiry as to such mesne profit (3) d^r^ting aTenouTr^ 

o LTcTe “P possession Parts (Vand (2x3 

Paru fi, capable of immediate execuUOT 

The Urt £ ltn"s‘:r£ed"a-d 

sr fir,:,™' Si 

FriTorr™,.r ,:r“' 

PB; Pomiuswami v SantIuwDd AIQfil Vf i 7 n • ua A 19 M M 938 

decree have to be adjusted at the time r.f j r'Shts of parties after preliminary 

CWN 233; AI940 PC III * SniR i™® decree iJadunalh v Parameswar. 44 

without title wira claim for mesne of possession from one 

a claim for accounts and future profits com^ whhTn rH*^ ffi s"^ Partition with 

Satyanarayana v Bhavauna A1957 AP 7 fif;i if " r 13 [Bnsaviiyya v Guraxayya, sup; 

court cannot grant it becaL the or^ver fs specifically claimed. 

thereto”. Thif contention was negatiVed "^hts appertaining 

'/,’L Kfr r "“E, 'rrf ^ '"V" ™-S 

rr,,rr7™,r°‘’' aS Ar«',ir TrX 

.. '‘p,r‘S™r i“f, "*44 S'?'”" “ ”• “ » i"q"K» 

from d.., of ml,, it ,1,. p“rty ^, cE '4 ?. ^ 

as res judicata IBanorsl v Awodh, A1952 P 4*75] matter will not operate 

PMsession. Such a cl.^n*°can'te'*brouTht^°by^'‘sTMratmesne-profits with a suit for 
[Makhan v Girish, 66 CWN 6921 In cni# f suit under the ordinary law 

the court has ample power to pass a JecL ^lec^nran?'”" 

though there is no specific prayer in the nlnint ®nqmry as to future mesne profits 

f' prayer m the plaint [Gopahkrishna v Meenakshi, A1967 SC 
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155 iBasavayya v Guruvayya, sup; Fakhantddin v Offl Trustee. 8 lA 197; Atchamma v 
Rami Reddy. A1958 AP 517 rel on; Md Amin v Vakil, sup, expld); Madanappa v 
Lhandramma, A1965 SC 1812; Tausif v Bahruddin. A1965 P 436; Deepchand v Sukhlal, 
Aiy69 MP 232J. In a suit for ejectment and for rent and future mesne profits a decree 
was passed against defendant not as a tenant but as a licensee and claim both for past 
rent and future mesne profits were rejected. Supreme Court held that once a decree for 
ejectment is passed it must be accompanied by a direction for payment of future mesne 
profits or damages from the date of decree Bhagwati v Chandramaul. A1966 SC 735]. 

Under the Code of 1882 mesne profits were determined in execution under s 244 (now 
s 47). Now mesne profits are to be ascertained by the court which passed the decree and 
it is that court which can pass a final decree for the amount {Bolaram v Chidambara, 
A1938 B 320]. A suit decreed with a direction regarding enquiry as to mense profits 
is in the nature of a preliminary decree and remains pending so long as a final decree 
IS not passed {Midnapore Z Co v Naresh, 16 CWN 109; Rudra v Sarda, 47 A 543; 
Shanker v Gangaram, 52 B 360] and /4s pendens applies {Midnapore Z Co v Naresh. 
sup'\. In a suit for recovery of possession and mesne profits, the court is not justified 
in passing an interim decree for possession directing plaintiff to file a separate application 
for ascertainment of mesne profits. The suit must go on until plaintiff’s right to all the 
reliefs is adjudicated upon [In re Valluri. A1949 M 349]. 

A decree ordering ascertainment of mesne profits in execution is in excess of the 

court’s powers [Ganga v Hemangini, 37 IC 997]; but the decree is not for that reason 

a nullity and executing court should send the result of its enquiry to the court passing 
the decree without questioning its propriety [Commrs &c v Prahlad. 42 CWN 748; 
Annada v Shaikh, 38 CWN 141; Kemgam v Baddadi. 53 M 838: Lakshmibai v Ravii, 31 
Bom LR 400; Sardar v Rasoolbux. A1948 S 124; Kiinden v Pudiya, A1956 M 685]. 

Or 20 rr 12 and 18 are not necessarily exclusive. They should be read together 
[Sahijram v Alu, A1942 S 60]. Or 20 r 12 does not apply to a suit for assessment and 
recovery of additional rent. Plaintiff is not therefore entitled to a decree for arrears of 
rent during pendency of suit and a further period of three years [Midnapore Z Co Ld 

V Kumar, 47 CWN 7331. 

Suit for mesne profits is cognizable by small cause courts [Kunia v Madhab, 23 C 
884 FB; Sahadri v Shaikh, 14 CWN 1001]. 

The date from which the mesne profits should be calculated is the date when the 
defendant came into wrongful possession [Dalhousie Properties v Jayantilal, 70 CWN 56]. 
When a preliminary decree is confirmed by the High Court the parties are bound by it 
[Narayana v Bd of Trustees, A1959 AP 64]. Where preliminary decree gives mesne profits 
before suit but does not specify date, it will be for three years before suit [Rajendra v 

Bhairabendra, A1938 C 563]. Where a decree is for “possession and wasilat” without 

mention of any date, decree-holder is entitled to mesne profits up to date of delivery of 
possession [Fakhantddin v Offl Trustee, 10 C 538; Gurudas v Hemendra. 34 CWN 89 
PC; Kemgam v Baddadi, supl. A decree for mesne profits till delivery of possession 
cannot be interpreted as a decree for mesne profits till the actual delivery of possession 
which may never take place. Decree-holder by failing to take action to obtain possession 
could not create a right to recover mesne profits up to an imaginary date [Jagdish v 
Bulaqi, A1959 A 242]. Where in a decree for ejectment the judgment-debtor fraudulently 
puts his dummy into possession to cheat the decree-holder, judgment-debtor is liable 
for mesne profits [Kunwar v Sohan, A1964 A 189]. Where the decree merely said that 
plaintiff will get mesne profits to be determined hereafter, so long as the lands remain in 
possession of the defendants, the decree must be taken to amount to a direction under 
r I2(/)(c). Merely because sub-r (2) speaks of final decree in accordance with the results 
of an enquiry, it does not prevent the decree-holder from making a fresh application 
and another decree being passed in terms of the decree already obtained, previous to the 
final decree [Kanailal v Shyam, A1959 C 76: 63 CWN 334]. Where decree is for 
payment of mesne profits until delivery of possession, it is implied that mesne profits are 
not to be allowed for more than three years in any case [Bhagwant v Radhakisan, A1959 
B 5361. 

The burden of proving the amount of mesne profits actually received is on the 
person who received them; but the burden of proving the profitc that the person in 
occupation might with ordinary diligence have received, is upon the person claiming 
them [Ramakka v Negasam, A1925 M 145; Harendra v Haripada, A1939 C 387; Ram 

V Abu, A1943 P 69]. If the plaintiff limits his claim to the actual profits received by 
the defendant, the burden lies on defendant as he has special knowledge of the fact 
[Brajendra V Madhab, 8 C 343; Kally v Shew Bux, AI950 C 87]. 

Wrongful possession being the essence of the claim for mesne profits, defendant 
cannot be made liable for profits during attachment of property, under s 146 Cr P Code 
[Chagmull v Amantulla, 51 C 853; Khublal v Raghubans. A1928 P 565]. So, a wrong- 
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doer IS not responsible for the possession of a previous wrongdoer who is independent 
of him [see Kali v Ashutosh, 25 CLJ I40j. 

Suit for compensation for use and occupation is a money suit and not a suit for 
possession and mesne profits and r 12 does not apply. No decree can be passed in such 
a suit for recove^ of compensation after the date of suit up to the date of the decree 

Refusal of Mesne Profits or Silence about it. If the preliminary decree 
m entionally omits , ic refuses mesne profits they cannot be awarded in the final decree 
\Ghulazam v Ahmadsa, 42 M 296; Waheeduddin v Mohamooda. A1972 AP 1261 but 
there being no express provision in regard to a composite action for partition and posses- 
sion If the preliminary decree for partition is silent as to mesne profits, it may be awarded 
in the final decree ISwanunatha v Gopalaswami, A1939 M 81; Raghava v Tlbsyyunni 
A1947 M 106; Basavayya v Gitravayya, A195I M 938 FB; Ahdul v Abdul, A1949 M 
74j; see bnkrishmi v Jamna, A1938 O 103]. In a suit for partition though there is no 
prayer for ascertainment of future mesne profits, the court is bound under Or20 rl 8 to 
direct such an enquiry even after preliminary decree. The right to an account of such 
pronts IS implicit in the right to a share in the common properties [Venkata v Veeraiyya, 
A1955 AP 172 {Basavayya v Guravayya, sup folld); Atchamma v Rami Reddy. AI958 

V Vakil. A1952 SC 358 sup, expld); Krishnamma v Lachuma. A1958 
AP 520; Satyanarayana v Mallikarajuna. A1960 AP 45]. If in a suit for possession no 
future mesne profits arc claimed and the decree is silent, they should be deemed to have 
been refused [Atchayya v Appalaraju. A1947 M 109] and if such a decree has become 

nnripr 10 ^^" the decree-holder to revive the suit by making an application 

^ascertainment Of mesne profits lAninncItaIn v Maragathammal, 
1955 M 527In a suit for partition with prayer for past, pendente liie and future 
mesne profits both preliminary and final decrees omitted mesne profits. Matter having 
become final application for determination of mesne profits till date of possession is not 

mrec mn '' Ko'^'^ripal. A1967 P 131], If. however, the omission to give 

ection regarding mesne profits pendente lite and in future is accidental, it can*be 

'a ^ \Kalidas V Saraswnti, 46 CWN 982], Mere omission as distinguished 

vuh ^ *^''^**’ fo'' mesne profits {Raghii v Bidak. A1953 P 2891. 

Where a final partition decree directs enquiry into mesne profits, executing court cannot 

[ot affecriT" I r '" '931 MWN 846], The omission of a direction does 

m>t ^affect the validity of a decree granting future mesne profit [Lokanath v 5. A1966 

Art lltM free from the mischief of 

Art 181 Limitation Act (Art 137 of 1963 Act) and the words “inquire and pass a final decree’* 

must necessarily be subject to this limitation, “irrespective of anv other limitation’’ tL 

dimction cannot apply when the appellate court itself conducts the inquiry—Procedure 

AwTm mTV ^ '24 FB: 1940. 1 MU 54: N.idimpalU w Vehvartipafi. 

AI949 M 134 Spvuuivvfl v Guravayya. A1951 M 938. 941]. Sub-r (3) is directed to the 
stage before the final decree is passed [Arunachala v Mangatha,ninal. A\955 M 527]. 

Mesne Profits When Allowed: [Joint FamiUy Propertyl. The provision 

partition of‘'eclaration of right or a'^suit 'for 

r, 4 S’, •'"f “"r*' 

SK i "> »' 'iSn?pTo'sSv' 

apStenont to hK riThT in fh h possesion but as 

Again when r share of the property [Romujunii v Suhrarnania. 46 M 471. 

^ ti n f 1 ^1 j ^ rs 1 f t li ^ are entitled to 

riohf tn ciira f * enjoyment of those shares is in any wav disturbed the 

The decision T/".h P-f.'ion will arise iSl.ankar v f/Weo "l 6 C 397 pS 

baseJtlely ':rcoL‘tatts'“^ ^ ^ 

which justifies, in a suit by a co-sha[er’ . conscience. It is a precedent 

even in respect of a period^after suit until possession, the award of compensation 

of decree v Khuhlal. 35 CWN 949^^°93*1'’pr7OTl°' 

IS ouster, mesne profits may be awarded tn however, there 

member has been entiV^ exduded n^.n *** when one 

ly a M 2 |. When plaintiffs and deVeSu ■niv V Sitarantt 

and defendants dispossessed the phintift's in^ possession 

3 , 6 : V A„55 N m: Lb, N "r™"'- " 
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bination among the defendants who dispossessed the plaintiff, they would be liable jointly 
and severally for mesne profits [Kalidas v Saraswati, 46 CWN 982; Venkatarayuhi v 
Razhiinatha, A1940 M 913; Sashi v Promode, 59 C 859]. 

Assessment of Mesne Pi'ofits. Mesne profits are something which a plaintiff 
cannot evaluate and it is solely for the court to determine them on the evidence before 
it [Alexander V Nair Service, A1966 K 286]. The test set by the definition in s2(72i 
is clearly not what the plaintiff has lost by his exclusion, but what the defendant has 
actually made or might reasonably have made by his wrongful possession [Gray v 

Bhagnmian, 57 TA 105: A1930 PC 82: 34 CWN 257 PC; Gurudas v Hemendra, 57 C 
1 PC- Prov V Purnasashi, IS CU 479; Prov v Sachindra, A1943 C 125; Jagannath v 
Dewan, A1954, P 447; Polurn V Koppolu, A1959 AP 182; Hindustan Steel v 

Usharani, A1969 D 59; Dalhousie Properties v Jayantilal, 70 CWN 56; see Secy of S v 
Saroj, 39 CWN 405 PC]. But mesne profits are in the nature of damages which 
the court may mould according to the justice of the case ^ 

27 C 951. 967; Sambhu v Satish, 25 CWN 369; Sitrja v Reid, 6 CWN 409]. Normally 
a person in wrongful possession has to pay compensation on the ^sis of profits he 
actually received or with ordinary diligence might have received. The assessment ot 
compensation, not on the value of the user but on an estimated return on the value ot 
the property is unsustainable [Fatehchand v Balkishan, A1963 SC 1405]. Correct rate 
of mesne profits against a person whose tenancy had terminated is market rental value 
of the property. Controlled or standard rent which are for the benefit of 
cannot be allowed to unlawful possessor [Shyamacharan v Sheojee, A1971 MP 120. 

Kesardeo v Nathmoh A1966 B 267; Bhagwandas v Kokahai, ^ 

Kunwar, A1963 A 249— contra: Dwarka Pd v Central Talkies, A1946 A 187J. 

The character of plaintiff’s possession before exclusion should be ascertained. If he 
would have used the land for cultivation, profits should be assessed on the basis of pro¬ 
duce [Lachmi V Mazhar, 12 CWN 650; Gopal v Bhoobun, 30 C 536; see \ 

Walker. 6 CWN 732]. It is not right to assess mesne profits on proportionate basis to 
every year. The yield in a particular year might be more and in another less [Kanai v 
Shyam, AI959 C 76]. If the possession was through tenant, the proper measure would 
be a tair and reasonable rent [Surja v Reid. sup]. Rent is not a fair measure of com¬ 
pensation in every case [Bhagwandas v Kokabai, A1953 N 186]. Where t^e possessors 
themselves cultivated the lands, mesne profits should be assessed on the basis of fa 
reasonable rent [Raghunandan v Jalpa. 3 CWN 748; see 

C 99. 107 PCJ. If land capable of producing more profitable crop was planted by the 

wrongdoers with an inferior crop for their special purpose, ^ ^ ^ 

former kind of crop should be allowed [Gray v Bhagumian 34 ^WN 257^T 
Assessment of mesne profits of khamar land Cha',dm 

suit for partition of palm taluk and khas land \ Betwy v Bholanath 45 CWN 
several joint trespassers {zemindar and patnidars] [Gurudas v Hemendra. 34 CWN 8 
Pt J; middlemen, receiving rents and tenants actually on the land [Bhupendra v Rateshwat, 

35 CWN 367]; in suit for khas possession [Kiran v Erjan. 38 CWS 384]. 

Payment of revenue and cess made by defendant m good faith should be deducted 

[Dakhina V Saroda, 21 C 142 PC; Kachar v Oghabhai, 17 B 35]. 

mav be deducted in the case of persons who entered into possession in exercise of a 
ZL %e IS of riZ but not otLrwise [Sashi v Saral. 34 CU 415; Dunfiur v Jairam 
24 A 376— contra; Thiritmalayappa v Kaliyani. 1931 MWN I" the a^mce of 

evidence, collection charges should be allowed at 10% [Secy y 

A1935 PC 49; Girish v Sashi, sup; Rajendra v Bhairabendm, 68 CLJ 152. A 
Venkata. A1942 M 487]. Rule as to 10?/o is not inflexible [Elaya v Md. A1948 M 302]. 

Salami will not come within mesne profits [5cc>’ of S v Saroj, sup]. 

Award of Larger Amount Than Claimed. Where amount of mesne profits ass^sed 
exceeds the pecuniary jurisdiction of the court, it can pass a decree for same [see Bidya- 
,11,nr V Manindra. 29 CWN 869 and cases ante under s6 p 13J. 


Interest. The definition of mesne profits includes interest [Fatehchand v Balkishan, 
A1963 SC 1405; Maharaja v Bhupendra. A1926 C 1233; Satish v Sashi, AI930 C 525], 
which is an integral part of mesne profits [Kedar v Bageshwari, 41 CWN 808 PC], but 
it IS settled law that the court has discretion either to refuse interest or to give it at such 
rate as it thinks fit [Rajendra v Bhairabendra, A1938 C 563; Narendra v Byomkesh, 30 
CLJ 205; Gangamma v Veerappa, A1931 M 513], or to reduce interest granted [Mehr v 
Shib, Al '948 PC 178]. Interest is an integral part of mesne profits and has therefore 
to be allowed. Under s 34 (as amended by Act 66 of 1956) the only limitation is that 
the rate shall not exceed 6%. Interest allowed by the trial court at 6% was not per se 
an unreasonable rate and there was no compelling equity to J^^^tify interference with that 
discretion by the High Court [Narayana v Bd of Trustees, A1965 SC 1231]. In the 
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absence of any contract the proper rate is 6 % without making any distinction between 
interests on amount up to delivery of possession and interests thereafter [Kedar v 

'' special 

circumstances [Kalidas v Saraswati, 46 CWN 982; Secy of S v Saroj. 39 CWN 405 PCI. 

naintitt having made delay in getting mesne profits ascertained, interest at 4% was 
allowed [Bhupendra v Bahadur, 1952 SCR 782: A1952 SC 201], 

Where a final decree does not award interest, it is not open to the executing court 

r^i J* allowing interest. The remedy lies in appeal INarendra v Byomkesh, 30 

U' ® ^^2; Pankimni v Raman. 54 M 955; .A1931 M 

rwM decision of the Judicial Committee in Girish v Sashi. 4 

CWN 631 was distinguished]. 

Claim For Future Mesne Profits. A plaintiff is not bound to unite the claim for 

A ^ recovery of immovable property [Ramkaran v Nakchhad, 

TtaVn xn mesne profits is discretionay [In re Ekantha, 

A1937 M 46: Ramkaran v Nakchhad, A1931 A 429]. The right to apply for future 

mesne profits arises not only on the date of the decree but under sub-r (/)(c) [Harakhapan 
V A1924 P 781; see Bhaturam v Fogitl, A1926 P 141]. As to separate suit for 

mesne profits, see note sunder Or 2 r 2 and as to joinder of claim for mesne profits, see 
notes under Or 2 r 4. ^ * 

-H Years From Date of Decree”. The Privy Council recited that plaintiffs 

do get trom the defendant khas possession of the same and mesne profits for the period 

?u • Their Lordships ruled that as this was more than three years from 

the decree and to that extent it was disallowed by s 2 il of the Code of 1882 [Girish v 

nn' f ion ^ appear that new cl of sub-s (/)(c)(ii) of the 

eode ot 1898 had made any material difference to its meaning. The same view has been 

taken in a senes of cases. Decree for mesne profits until delivery of possession to be 

construed as providing for mesne profits for not more than three years from date of 

decree [Vttamram v Kishordas, 24 B 149; Narayan v Sono, 24 B 345; Trailakya v 

Jogi-ndra, 35 C 1017; Venkata Kumara v Suhbayamma, A1915 M 226; Godavarti v 

AP^snn Lm ^ Bulaqi, A1959 A 242; Subbanna v Subbanna, AI962 

nr ^Kj. R 12 does not empower a court to pass a final decree with respect to 
mesne profits for a period exceeding three years from date of decree. The decree must 

be construed in conformity with requirements of all the alternatives mentioned in rl2(/Xc) 
[Subbanna \Subbanna. AI965 SC 1325]. 

computed from the date of the appellate decree [Radhanath v 

fnrr of . ^ ^ 27 lA 209: 23 A 153]. On the special 

nmfitc f (dispossession by natural guardian by an untrue representation) mesne 

2 S in allowed [Basanta Kumari v Kamaksbya, 33 C 

infliipnro anH f J . ^ Pcrson obtains valuable properties from another bv undue 

he brnLinf possession for the purpose of mesne profits is wrongful from 

to avoid the tra when a suit by the person defrauded is brought 

V V.%*^**^^*" the date of alienation 

plaintiff would he^entiti H t CWN 461]. Normally a successful 

of trust ronLv wh!l r three years and not more. But in respect 

profitr for more ,h^""^.^*'®"^tions are set aside. Court has jurisdiction to award mesne- 

aT962 sc 6^3] equitable adjustment [Janakirama v Nilakanta. 

fh- Application for ascertainment of mesne profits being an application in 

368:*'B/;t?f Vp^ limitation d^s not apply [Kamakhya v Akloo, A1929 P 

the?e h no b Partition suit'directing' ascertainment"of mesnl profits, 

pain V vu" A^r M ' 1 ^ 1 ''* As '' 

^ "rf - - “ 

Khelaram, 13 CWN 15]. ^ [K^shnanand v Parlab. 10 C 785; Peary v 

be dSidtrlfa 1 ,h'’ar'‘there^ application for asccrtainnv;nt of mesne profits cannot 

V Fo J A192rp 141 5 p 22 ^ Th decree in the suit [Bhatu 

no longer bf reLdod good laTv afte^r h”'"'"" ^ ^ can 

29 CWN 391 PC that a suit which h decision in Lakshminaroyan v Balnwkund, 

dismissed by the court]. eveloped into a preliminary decree cannot be 

proceedings w]^"tppealable° 1 fs decree*^‘'A7‘'under'Th'"'"'"® 
determinable in the suit itself, an ap^!' H^^s^ fro"nr;he‘*'Lard:"c' 
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23 A 152 PC; Shankar v Gangaram, A1928 B 236] and not from the order under r 12 
[Sardar v Rasoolbux, A1948 S 124; Satrughna v Sridharl, AI966 Or203J. A final decision 
that defendant is not liable for mesne profits, is a decree and appealable \^Naimuddin v 
Imani, 67 IC 93]. When after a preliminary decree an order is made determining the 
period and mode ot accounting, the order itself is another preliminary decree and is 
appealable as such [Peary v Manohar. A1924 C 160: 27 CWN 989; see Sahij v Alu. 
A1942 S 60]. 

13. Decree in administration suit .—(/) Where a suit is tor an account of 
any property and for its due administration under the decree of the Court, the 
Court shall before passing the final decree, pass a preliminary decree, ordering 
such accounts and inquiries to be taken and made, and giving such other 
directions as it thinks fit, 

(2) In the administration by the Court of the property of any deceased 
person, n such property proves to be insufficient for the payment in full of his 
debts and liabilities, the same rules shall be observed as to the respective rights 
of secured and unsecured creditors and as to debts and liabilities provable, 
and as to the valuation of annuities and future and contingent liabilities 
respectively, as may be in force for the time being, within the local limits of 
the Court in which the administration suit is pending with respect to the estates 
of persons adjudged or declared insolvent; and all persons who in any such 
case would be entitled to be paid out of such property, may come in under 
the preliminary decree, and make such claims against the same as they may 
respectively be entitled to by virtue of this Code. 

‘Cross-Ref. Rights of secured creditors under the Presy T Insolvency Act (see s48 
and els 9-17 Sch II); Rights of secured creditors under the Prov Insolvency Act (see 
s 47); Debts and liabilities provable under the Presy T Insolvency Act (sete ss 46-48 and 
Sch II); Debts and liabilities provable under the Provincial Insolvency Act (see ss 45-46); 
Form of decree (Nos 17, 18, 19, 20 App D Sch I). 

Scope and Application. Sub-rule (2) corresponds with s 10 of Judicature Act, 1875 
(38 & 39 Vic C 77). An. administration suit may be brought by an executor or administra¬ 
tor, a trustee, a creditor of the deceased, a legatee &c. This rule does not apply where 
the Administrator-General has obtained letters of administration in respect of the estate 
of a deceased insolvent [Navafee v Admnr Gent, 38 M 500]. An administration suit 
need not necessarily relate to the estate of a deceased person. The estate of a deceased 
Mahomedan vests in his heirs, but as the distribution of the residue forms part of the 
administration of the estate, an administration suit is competent under the Mahomedan 
Law [Shk Mahbub v Razia, AI950 L 12]. 

Dismissal at preliminary stage is justified only if there is no cause of action or if it is 
premature [Balakhala v Jadu, 57 C 1358: A193i C 45]. When a legatee sues on behalf 
of himself and others, he is entitled to withdraw the suit on payment of his legacy before 
the preliminary decree is passed. But after a preliminary decree he is not entitled to 
withdraw. In appropriate cases Or 1 r 10 or Or 22 r 10 may be applied [Commr v 

Venkatappayya, A1960 AP 572]. 

An administration suit for division of assets amongst the heirs should be valued 
under Art I7-B Sch 2 C F Act; as also an appeal [Kamalam v Saradambal, A1953 M 576]. 
Administration suit should be valued under s7 (/v) (/) C F Act [Goswami v Madhukar, 
AI953 N 276]. 

The object of an administration suit is to have the estate administered under a decree 
of the court. The administration consists of collection and preservation of assets, payments 
of debts and legacies, dealing with creditors or legatees and distribution finally among 
the heirs or next of kin [Atnirbi v Abdul, A1928 M 760; Shiva Pd v Prayag, 61 C 711]. 

Property acquired with the income derived from the estate of a deceased person is to 
be regarded as part of his estate [Arshad Ali v Tahir, AI954 As 33 FB]. It cannot 
assume jurisdiction to administer immovable property in a foreign State [Abdullabhoy v 
Akbarally, A1944 B 93]. Essence and scope of administration suit [Md Ishaq v Ahmad Bi, 
4 DLR (Pu) 229; Khader v Dastagiri, 1958, 2 And WR 149]. Nature of administration 
suit and procedure [Abdul v Lingappa, A1943 B 273; Masireddi v Akula, AI963 AP 298]. 

As auxiliary to administration, the court can set aside deeds obtained by fraud of 
executor [Benode v Nistarini, 32 lA 193: 33 C 180]; but if the main object is to have an 
alienation set aside or to obtain possession of property illegally withheld by one of the 
heirs, administration suit is not proper remedy [Chand v Ghasi, A1940 L 179; Shafiulnisa 
V Fazalulnisa, AI950 Pu 276; Md Zamani v Fazal-id-Rehman, A1943 L 241; Shiva Pd w 
Prayag, sup\. It has however been held that an administration of estate includes an inquiry 
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Z ™'"°''able property the deceased was seized of or entitled to at the time of hi, 

its urfsdLfon ^^^stions as to ownership whether within or outside 

Its jurisdiction [Suryanarayana v Anasuyamma. AI963 AP 298’ Amirbi v AhAni 

Tn Z T B 331: MorihLai v Narl,abhai. 45 B To53; y MaLZa’ 

Tmm ^ Nistanni, sup\. Administration suit not being one for possession of 

movable property. Or 7 r 3 is not applicable [PrafuUa v Sham. A1932 L*^328] Prayer 

239; AlwTre^Mr '' J»^''dra. 1948 FCR 

V Fe'),tn/n"29‘M"23°9^ P™P"''‘y jurisdiction of courts [see Srinivasa 

accounts and administration the Code contemplates 
stages. At the preliminary stage the suit can be dismissed only if there is no cause 
ot action or it it is premature [Balak v Jadu, 34 C.W.N. 634]. Preliminary decree should 
not be in hypothetical form [Foidkes v Suppan, A1951 M 296]. In decrees, the form 

ToTm^Jc^^ ^ followed [Ajoy v Monmdra. 32 C 561]. 

oo much reliance should not be placed on r 13 or the forms of plaints and decrees in 

Effcc ■ o7 decrcl'*' in"^ Mohhub v Razia. sup]. 

C 202J administration suit upon prior attachments [Soohul v Russick, 15 

of a? ere!?,tors ‘“'ron!?'i" favour 
o all cred tors. Court has jurisdiction to pass appropriate orders to prevent execution 

y one creditor that court may administer the estate for the benefit of all [N T Bank 

V VniaJaiaialn. AI939 M 204; AhJiil v Ungappa. AI943 B 2731. The court mav stop 

included" in ih" r ‘“'"P" P''‘PP- P®" f'”' proceeds for' being 

included in the assets for distribution [Abdul v Litigoppa. sup]. The receiver in an 

LiZ>ZVa ^^ receiver under Or40 rl [Ahdid v 

V zj!w-Cc?,/ unsecured creditors”: [see Bank of U India 

\Rama v ^929 M 24S.‘’''“' “"‘’"'"‘’'P "pp“''P‘^ ='"‘' unsecured creditors 

cannot maintain an administration suit for the estate of a deceased Hindu 

the fam?ly°TstatrSMr^4witT"’^‘^'^p“"^ ^‘'Pt'ratc estate apart from his inerest in 

rc/,<,cil„/,4,:fv A1938 ^'^39 A 552], Nature of final decree 

is not‘'r;h;'‘ratur;“of"a'finar‘dL?e'' '"'f “''^pp ‘'"pp'^ps ‘''ppp“"‘ 

9 C 773]. ^ decree and is not appealable [5ree/m//i v Rodhanath, 

\4 Decree in pre-emption smt.~{I) Where the Court decrees i clnim to 

has' n"ol^ rn^ald'^Tnlo^Cot.^r^he'to purchase-money 

(a) specify a day on or before which the purchase-money shall be so paid. 

.he dci« 'hall dLc?-' "Poi’ .Ml cldin,< to p„.e„,p,i„„, 

ot cS' p?c.l.ip,“ comnlib.'w'm 'hal "he clain. 

”'^;^itl^d'’'„°tTr :rt Si,[r; de"cte?'^ 

claim of the inferior pre-cniptor shall not l iK' i'" "'»> '1«' 

:"Zr;r” ™ ^ " 


BOMBAY.—At the end 
add the following proviso :- 


High Court Amendments 


of sub rule (/X/>) for the fullstop siihslitiite a •'collon" and 
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“Provided that if there are crops standing on the property, possession of the prroperty 
shall not be delivered to the plaintiff until such crops have been reaped. The plaintiff shall, 
however, be entitled to simple interest not exceeding 6 per cent per annum at the discretion 
of the Court on the amount deposited by him in court in respect of the period between 
the date of payment into court by him of the purchase-money and the costs (if any) and 
the date on which delivery of possession to him by the defendant takes place. " [1-11-1966] 

MADHYA PRADESH—Same as in Bombay (CP & Berar Gaz, 1947 Part 111 p. 526). 

MYSORE.— Add the folloging proviso to sub-rule (/)(b): — 

“Provided that if there are crops standing on the property the Court may postpone 
the delivery ot property to the plaintiff' till after the crops have been reaped and direct 
that the plaintiff be paid by the defendant simple interest at such rate as may be fixed 
not exceeding 6 per cent per annum on the amount deposited by the plaintiff in Court 
IS respect ot the period between the date of deposit into Court of the purchase money 
and costs, if any, and the date to which delivery of possession has been postponed. 
[30-3-1967]. 


Scope and Application. Sub-rule (2) is new. The Mahomedan Law provides sub¬ 
stantive rules relating to the right of pre-emption \Zamir v Daulat. 5 A 110, 113; 

V Raghubar, 15 C 224; Shk EnatiiUa v Shk Kowsher, 31 CWN 14]. Performance of the 
ceremonies prescribed must be proved [Ahid v Bashir, 20 A 449; Rajjib v Chundi, 17 
C 543 FB]. The customary law of pre-emption is prevalent in Bihar irrespective of the 
persuasion of the parties and exists among the Hindus [Jadu v Janki, 16 CWN 553 PC]. 
For Oudh, see Oudh see Oudh Laws Act, 18 of 1876 and for Punjab, see Punjab Laws 

Act, 4 of 1872 and Punjab Pre-emption Act, 2 of 1905. 

The right is a personal right. If the person entitled to pre-emption transfers the right 
to a third party it is lost and the transferee cannot sue for pre-emption [Rajjo v Laltnan, 
5 A 180]. Plaintiff who has obtained a decree for pre-emption does not forfeit his 
right to execute it by selling the property to a stranger before obtaining possession 
[Ramsahai v Gaya^ 1 A 107]. Pre-emption can also be claimed on the basis of a contract 
[Vithal V Maruti, 34 B 567; Kaiimiiddm v Reazuddin. 14 CWN 295]. A privilege of the 
nature of pre-emption exists in favour of a co-sharer in the case of sale or partition of 
joint family property under the Partition Act, 4 of 1893 (ss2, 3). 

Preliminary decree when necessary in pre-emption suit explained [Thakurji v Gulab, 
A1959 Raj 136]. Court’s power to pass decree in excess of its pecuniary jurisdiction 
[see Mohinder v Jagit, A1960 Pu 434]. Where vendee is not entitled to present possession, 
Or20 r 14 is not applicable [Raghubir v Jodha. 45 A 482; A1923 A 507]. The mere 
passing of decree does not confer any tile on the plaintiff [Aurup v Ramharakfi, A1929 
A 953; Ramlal v Harpal, AI929 A 237]. His title is complete from the date of payment 
[Raghubir V Jodha, AI923 A 507; Madho v Skinner, A1942 L 243; Nadir v Wali, A1925 
L 202; Ram Sing v Gainda, A1953 Pu 163], neither delivery of possession [Gangaram v 
Shivlal, A1964 Pu 260 FB] nor registered document [Ramlal v Harpal, sup; Bajirao v 
Abdul, AI949 N 338] is necessary for it. Pre-emptor’s title accrues from the date of deposit' 
of the purchase money and costs in terms of the decree [Hazari v Neki, A1968 SC 1205; 
Gangaram v Shivlal, sup; Hukum v Hukumai, A1968 Pu 110 FBI and if after making the 
deposit but before receipt of delivery of possesion the pre-emptor sells the land the vendee 
although acquires title to the land is not clothed with the right to obtain possession by ex¬ 
ecution of that decree. His remedy would be to file a suit for possession against pre-emptor 
[Hazari v Zila, A1970 P & H 215 FB]. The vendor cannot be put to the proof of his 
title. The pre-emptor is bound to take the title which the vendor is prepared to give 
[Sahodra v Bageshwari, 37 A 529]. The mere fact that a joint decree has been passed 
in favour of all does not necessarily pass title to all the joint decree-holders even if one 
of them pays the amount [Aurup v Ramharakh, sup^. Pre-emptor can deduct the costs 
awarded to him from the money directed to be deposited [Bhagwati v Chandrika, A1937 
A 756; Ali Husain v Aminullah, 34 A 596; Parmanand v Gobardhan, 28 A 676]. Essentials 
of a valid tender [Mewa v Ablak, AI937 A 122; Pat v Harward, AI93I L 388]. 

Payment out of court within the time fixed is a valid payment [Surajmal v Bheroolol, 
A1958 Raj 311; Sukhlal v Abdul Rahman, A1921 A 159; Bholuram v Kanhya, A1963 
Pu 133— contra: Abdul Fatteh v Fatueh AlU A1916 L 249]. Court can extend the time 
fixed for payment [Girdhari v Bhupal, 45 A 456: A1923 A 516; ^46// Md v Muckut, 20 
CWN 860— contra: Abdul Rahman v Bankey, AI934 O 17] But if the form of the order 
be that the suit shall stand dismissed if payment is not made within the time fixed, it ap¬ 
pears that the order being a final one court has no power to extend time (see notes under 
sl48 ante p 279). Mere filing of an apeal does not suspend the decree and unless the 
appeal court alters the decree in any manner, the pre-emtor is bound to comply with i s 
directions with regard to the deposit of amount within the fixed time [Naguba v Namdev, 
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U°' after a preliminary decree for pre-emption 

rehpv’^^i"' plaintiff must also be deemed to be 

relieved ot the necessity of making deposit so long as the stay order continues. Further 

^e effect of dismissal of the appeal by the High Court gives a fresh starting point for 
making deposit [Dallatraya v Shk Mahaboob. A1970 SC 750]. 

K , V’® whether the money has been paid within time does not fall within s47 

but should be decided in the suit itself [Md Ali v Debt Din. 4 A 420]. After the due 
date passes '''“I’out payment, the decree becomes a decree in defendant’s favour \Keshar 
Kivihna, A1939 N 107]. The dismissal is as a result of the mandatory provisions of 
riu omission to state it cannot in any way affect the rights’ of the parties 

\Nc,g„hn V Namdp-, s,ip}. Payment of money after time fixed in decree and after 
disposal of appeal IS not valid [Badri v Mata. A1950 A 663]. Right to mesne profits vests 

44 C 675^ PC 2°^ CW^ m]°^ decreed \_Deonandan v Ramdhari, 

Under Punjab Pre-emption Act on death of pre-emptor pending appeal substitution 
of legal representatives as representing estate of pre-emptor is proper [Hazari v AVki. sup; 
Facpr V Ramhshcn. 907 PR 133 FB; Waiid Ali v Shaban. 31 A 623 FB]. Any demise 
of the property or ot any interest therein created by the vendee does not affect the rights 

r d , I‘’u entitled to get possession from vendee including persons 

inducted by vendee [f/ukum v Hukumat. sup]. 

Sub-rule <2) [Rival Pre-emplors]. Sub-r (2) prescribes the decree to be passed when 

pre-emption; .see Ajaiib v Mathura. 11 A 164; Hulasi v Shea 
Pd. 6 A 455; Kashi v Mukta. 6 A 37]. 

AppeaU can be filed whether or not payment has been made within the time fixed 

[yVazir \ Kale. 16 A 126; Kodai v Jaisri. 13 A 376; Sara]a v Bhagwanji. A1939 N 140; 

Naguba V Ntmidev. sup]. The appellate court may extend time ot payment [Parshadi 
V Ram, 2 A 7741. 

Madhya-P Am. See Amritrao v Sitaram, 1958 NU 276. 

15. Decree in suit for dissolution of partnership .—a suit is for the 
iissolution of a partnership, or the taking of partnership accounts, the Court, 
oeiore passing a final decree, may pass a preliminary decree declaring the 
proportionate shares of the parties, fixing the day on which the partnership shall 
stand dissolved or be deemed to have been dissolved, and directing such 
accounts to be taken, and other acts to be done, as it thinks fit. 

fn Application. The procedure laid down in r 15 is of general application 

lu partners including partnership at will [Batwrsidas v Kanshiram, A1963 SC 11651 
Ihe discretion given to fix a date from which a partnership is to be declared dissolved 
IS judicial and not arbitrary. Ordinarily dissolution should be directed from the date 
of any notice given in that behalf by one of the partners from the date of the plaint 

IC 727]. The direction in a final decree dissolving partner- 
^h p leaving distribution of assets undetermined and undisposed of, is in essence a preliminary 

Amn M preliminary and parUy final [Ramanathan v Alasappa. 

A 930 M 528]. When can a receiver be appointed in a suit for dissolution of partnership 
[Suahansif v Mamndra, A1965 P 144]. ^ ^ 

nf Ih"’^- directing accounts to be taken should contain a declaration 

of the rights of the parties and direct the appointment of a Receiver. The decree should 

MaZ,n°M9S\ If V Subbaraya. 20 M 313; Miya v 

^ ^ ^ V account It turns out that the balance is in favour 

Rulaqi. AI924 A 854. sec Siirendro v Attd. 34 C 892]. The court before oassinc final 
cecrec may pass a preliminary decree declaring the proportionate shares of the parties, 
fixing the day on which partnership shall stand dissolved and directing accounts and'^ther 
acts done [Sui^yMahadeo. A1963 Raj 241]. Proper procedure in I “r diLolS 

orron.... v S”," aiS *'" 1 '° 

..“p.ssrp I".?™ v'^'esfe,’ -ewN “r aSz'P cTi'i 'tt'”” 

..cco„„t v SU «„»irAI«0 P 2M1 »"*' 

fixed i„ the prel™io„v decree , [5 H x.jf TTZ i:"h J'l ^T 

P.eed„,e „5 which i. o, ,e«e,., •hplieltfi.n";.''! ' ".ii'’ip,'*, 
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Kanshiram, A1963 SC 1165]. 

Partners of an unregistered firm is entitled to an ordinary decree under the rule for 
dissolution of partnership and taking of account [Shibbamal v Gtdabrai. A1939 A 735; 
Mathii V Pyli, A1960 Ker 286]. A suit by a partner against co-partners for money 
lent to the firm without prayer for partnership account is not maintainable [^GJiisitlal 

V Gambhirmull, 39 CWN 606]. Under certain circumstances a partner can sue for 
accounts of partnership without suing for dissolution [Shib v China. A1933 L 1032]. 
Form of final decree (No 22 App D Sch I). Dissolution of a firm (ss 39-55 Partnership 
Act 9 of 1932). When the partnership is illegal suit for dissolution or rendition of accounts 

cannot lie [Mohrilal v Shri Ballabh, A1967 Raj 280]. 

Appeal. —lies trom a preliminary decree (s 96) but if no appeal is preferred, the 
party aggrieved shall be precluded from disputing its correctness in any appeal preferred 
from final decree (s 97). 

High Court. When order is made on a commissioner's application giving direction 
in regard to the taking of accounts, it is not appealable as it is not a “judgment” [Yeo 
Eng V Se?ig Co. A1925 R 43]. 

16. Decree in suit for account between principal and agent .—In a suit for 
an account of pecuniary transactions between a principal and an agent, and 
in any other suit not hereinbefore provided for,, where it is necessary, in order 
to ascertain the amount of money due to or from any party, that an account 
should be taken, the Court shall, before passing its final decree, pass a preliminary 
decree directing such accounts to be taken as it thinks fit. 

'Cross-Ref. Commission for examination of accounts (s75; Or 26 rr 11-12): Objection 
to commissioner’s report [Or 26 rl2(2)]. 

Scope and Application, The rule is not restricted to suits for an account between 
a principal and an agent but is enough to apply to all suits on an account [Harjimal 

<&. Sons V Dhanpat. A1921 S 42; Bhawani v Chhaju. 'M937 fii. 276: Ramdev v Seth, 

A1950 Pu 92 FB]. Before directing an inquiry into accounts, the court must be satisfied 
about the factum of the libility to render account and the necessity of taking accounts 
[Bharat v Kiran, 52 C 766]. Facts that should exist for liability to account [Panmal v 
Omraomal, AI953 C 244]. Duty of court in suit for account [Radhika v Nand, 
A1944 N 7J. A suit for account is not necessarily confined between a principal and an 
agent [Ramdev v Seth, A1950 Pu 92 FBI. The fact of agency being established, 
it is the duty of the court to direct taking of 2LCConnXs\ Raghunath v Ganpatji. 27 A 
374]. A preliminary decree affirms plaintiff’s rights only, leaving it to be enquired into 
how much is due to him from the party accounting [Jasoda v Rameshwari, 14 CLJ 603]. 
The ordering portion in a preliminary decree need not specify all details and need not be 

exhaustive [Narendra v Ashutosh, 35 CWN 17]. 

Decisions are not agreed as to the form of suit against his legal representative on 
the death of an agent. One view is that the liability to account being persopal, the 
representative cannot be asked to render accounts, but he may be sued for damages for 
loss suffered [Kumeda v Ashutosh, 17 CWN 5; Rameshwar v Narendra, A1923 P 259, 
263], while the other view is that a cause of action against an agent survives after his 
death [Hills v Sokhee, 10 WR 59: Kali Kr v Jagottara, II WR 76; Girroj v Raghiibir, 
31 A 429; Brijkishore v Nazuk, 51 CWN 157; Panmal v Omraomal, A1953 C 244]. 

It is not compulsory to pass a preliminary decree for taking accounts. It need not 
be passed when it is not “necessary” [Hukum v Mohammadji, A1940 N 207; Pandurang 

V Gunwant, A1928 N 299]. Where the issue is simple and the amount can be ascertained 
from the evidence given, a final decree can be passed at once [Velliyappa v Vellayappa, 

' A1930 M 721: 53 M 475; see Hurronath v Krishna. 13 lA 123: 14 C 147, 158; Purushot- 
tam V Amruth &c. A196I AP 143; Balkishan v Parmeshri. A1963 Pu 187; Hukamchand 

V Mahammadji, A1940 N 207]. 

The preliminary decrees mentioned in Or 20 are illustrations. Whether the order made 
possesses the qualities of a dcree, preliminary or final or partly preliminary or partly 
final, clearly depends upon its contents [Peary v hfonohar, A1924 C 160; 27 CWN 989]. 
Preliminary decree does not conclude the proceedings and those interveneing between the 
passing of the preliminary decree and the final decree are a continuation of the same 
suit [Baldev v Krishen, AI931 L 268]. Proceedings to obtain final decree for accounts 
are now proceedings in the suit and not in execution [Vaishno v Rameshri, 41 CWN 814 
PC]. Final decree without notice is valid [Baldev v Krishen. A1931 L 268]. In a suit 
for account, a decree can if necessary be passed in favour of the defendant on payment 
of the required court-fee [Parmanand v fagot, 32 A 525; Surendra v Atul, 34 C 892, 
Narendra v Ashutosh, 35 CWN 17; Kanshi v Dula, A1938, L 723; Bhawani v Chajju, 
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accounting party [Panmal v Omraomal. s,ip]. Where person liable to account is dead 

-u^nt^tr ■i^s to render accounts, there is an initial burden on the 

plamtitr to show that the person liable to account has not discharged his onus as to 

sums of money that came into his hands [Miinigayyo v Somasundaram. A1957 M 1001 

preliminary decree for account is passed it cannot be dismissed for default 
subsequently It would be appropriate to adjourn the proceedings sine die with liberty 
to restore the suit on payment of costs &c [Chimaknrthi v Buna. A1968 AP 289 
(Lachmtnarayan V Balmakund. AI924 PC 198: 51 lA 321 folld)]. 

^ co-sharer in possession of joint property agrees to collect rents, repair the 
A1963 P 145] “ accounts would lie against him [MoUlai v Basanllat. 

Appeal, -lies against preliminary decree (see ss 96, 97). A further order passed after 
the preliminary decree determining period and mode of accounting is also a preliminary decree 
and IS appealable [Peary v Manohar. sup}. A final decree may be passed during the 
pendency of appeal from preliminary decree. If the preliminary decree is set aside it 
supersedes the final decree [Ramnath v BasanUi. 17 CWN 868; Taleh v Ahdul. 34 CWN 
66 hB; see Md rTkiuar v Tasadduk. 34 A 493]. If the preliminary decree is yaried, a 
<rcsh final decree has to be passed [Nistarini v Raimohun, 18 CLJ 214]. 

An appeal from a preliminary decree does not become incompetent by reason of a 
final decree having been passed before the appeal is presented. It is not necessary for 
a party aggrieved by a preliminary decree to appeal both from that decree, and the final 
decree in order to maintain his appeal against the preliminary decree although the 
final decree, apart from its being based on the preliminary decree, may be correct [Toleb 

p203Y''^’ ^ ^ f<ishon, A1967 SC 1236, see ante 

Hiffh Court. An order by a judge on the Original Side deciding certain issues and 
referring the matter to referee with certain directions amounts to a preliminary decree 
withm^rl6 and is a ‘judgment' within cl 15 of Letters Patent \Union v Khetra, A1960 

17. Special directions as to accounts .—Court may either by the decree 
directing an acount to be taken or by any subsequent order give special directions 
with regard to the mode in which the account is to be taken or vouched and in 
particular may direct that in taking the account the books of account in which 
the accounts in question have been kept shall be taken as prima facie evidence 

of the truth of the matters therein contained with liberty to the parties interested 
to take such objection thereto as may be advised. 

- •» . ^ ^ iilniost verbatim from RSC Or 33 r3. 

Directions in regard to disputed items of account are often necessar>'. This rule leaves 
It to the discretion of the court wfether varioir. matters which go to help in the takinc 
of the jiccount should or should not be determined before the court makes a preliminary 
decree [Harpmal v Dhanpat. 62 IC 537. 5391. If books of account have been admitt^ 

into evidence by the court, they need not be proved again before the commissioner 
IPavalun V Ramisctti. 1959, 2 And WR 521]. n^iuuci 

It should be borne in mind that in most cases special directions are nece^nrv 
[Radjuka ^ Na,ul. 1942 NLJ 355: A1944 N 7], It is better practice .rexpr^iss dSnS 

reference to the judgment in the 

m Z ZaZZ'/ eovenant is subsequent 

-uit for dissolution of partnership, the aggrieved party can get his damages or 

y Shukiullah AI940 P 2041. In partnership cases books of account are admissible 

as pnma facie evidence [Gethiug v Keighley. 9 CD 547, 551], but in other cases a special 
direction must be obtained [CooAe.? c, 3 NR 97]. special 

The question as to the period for which account is to be rendered is in the discretion 

of the court [Maasud v Zahid. A1954 A 3851. Where an objection is taken 
provides that neither the accounts nor the entries would be prima facie evideiL. but 
would depend for its validity on the proof they are capable of [PavaZi y ZZiseZ 

in "the cZe SrbVSen as' -""rketi 

and that parties will have Ky ToZ7ke'Tuch ^ ob^ecS 1 

error to direct the commissioner not to go into the correctness or othenvise of the entri« 
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where the parties are at dispute [Krishnamurrhy v Vijayraghavachariar, 1961, 1 MLJ 358]. 
In a suit for compensation for additional constructions to building not covered by 
contract no serious error was committed by the High Court, with a view to restrict the 
scope of enquiry, in giving a direction to the commissioner for assessing compensation 
on the basis of rates approved by owner of building \Suhramanyam v Thayappa, A1966 
SC 1034]. 

18. Decree in sail for partition of property or separate possession of a share 
therein. —Where the Court passes a decree for the partition of property or for 
the separate possession of a share therein, [k] then,— 

(7) if and in so far as the decree relates to an estate assessed to the payment 
of revenue to the Government, the decree shall declare the rights of the several 
parties interested in the property, but shall direct such partition or separation to 
be made by the Collector, or any gazetted subordinate of the Collector deputed 
by him in this behalf, in accordance with such declaration and with the provisions 
of section 54; 

(2) if and in so far as such decree relates to any other immoveable property 
or to moveable property, [k] the Court may. if the partition or separation cannot 
be conveniently made without further inquiry, pass a preliminary decree declaring 
the rights of the several parties interested in the property and giving such further 
directions as may be required. 

[Rule substituted in Kerala]. 


High Court Amendment 

KERALA (Notn No Bl-3312/58 of 7-4-1959).—The rule has been substituted. The 
effect of substitution is that the word “then—“ at the end of first para, the whole of cl 

(/) and the words “(2) if and in so far.or to movable property,” in cl (2) have 

been omitted. 


Scope and Application. In the present Code, a preliminary decree takes the place 
of the interlocutory order which under the Code of 1882 determined the rights, shares, 
&c. [Ramaswami v Subramania, A1923 M 1471. No decree for partition can be made 
in the absence of any co-sharer [Haradhone v Panchanan, AI943 C 570; Chtirman v 
Bhatii, AI935 P 241]. The question whether a particular property alleged to be joint 
really possesses that character has to be determined before the preliminary decree is made. 
By the preliminary decree should be ascertained the property to be divided, the parties 
interested, and their several rights therein [5nO’a v S. 10 CLJ 503; Noor Md v Zainalabdin, 
A1940 A 399]. 

A preliminary decree in a partition or mortgage suit is a final decision and conclusive 
when not appealed against {Venkata Reddy v Pethi, A1963 SC 992]. There may be 
more than one preliminary decree making variation of shares if necessary [Phoolchand 

V Copal, A1967 SC 1470]. An order of the court directing sale of certain item after 
the preliminary decree, which cannot be conveniently divided amounts to a preliminary 
decree though no formal decree drawn up [Mayimn v Maliyammal. A1968 K 282]. 

The suit remains pending until final decree is passed {Venkata v Balakrishna, A1947 
M 47] and any addition of parties under Or 1 rr 8, 10, 11 can be made before that 
{Jatindra v Bejoy, sup; Krishna v Subramania, AI924 M 648; Syed Mohiddin v Abdul, 
A1964 AP 260]. Partition suit with a preliminary decree is a pending suit. Rights of 
parties added after preliminary decree, have to be adjusted at the time of final decree 
{Jadu V Parmeshwar, A1940 PC 11: 44 CWN 233]. 

After the passing of the preliminary decree also, the defendants can apply for and have 
their share partitioned on payment of court-fee etc as may be necessary under the law 
{Bittan v Ritdra. AI966 A 601 {Lachminarayan V Balmakund, A1924 PC 198 folld)]. 
After a preliminary decree parties may effect an actual partition amicably even if there 
be no registered deed and when they are thus in separate possession for a number of 

years, court will decine to pass a final decree {Tarapado v Shyamapada, 57 CWN 356]. 

Commission for partition (Or 26 rrl3, 14). 

Where after a preliminary decree declaring shares of parties, it has not been given 
effect to by partition, they can bring a fresh suit for partition {Abdul Kareem v Gowlh 
vada, A1957 AP 40]. Where a previous partition decree is treated as infrauctuous and 
the co-sharers continue to remain in joint possession, a fresh suit for partition is not 
barred {Santan v Saran, A1959 P 331]. A suit for partition dismissed under Or 9 r 8 does 

not bar a fresh suit for partition as the right to partition is a continuous right {Manohar 

V Onkar A1959 Pu 252]. Preliminary decree for partition of joint family property was 
passed on basis of award of agreement of parties who took possession of their separate 
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shares as defined by the commissioner. The suit was dismised for failure to deposit 
commissioner’s fees. Second suit after 35 years not maintainable [Chandra v Balakrishna. 
A1970 SC 1536]. ^en a final decree for partition is not executed within limitation, a 
fresh suit for partition on the basis of the previous decree would be barred by s47 
[Sriram v Nauhi Begam, 1960 ALJ 254]. 

There may be partition of properties in which plaintiff has no share, but other 
defendants claim separate allotment [Khantamayee v Rukmini. 48 CWN 759], In a suit 
for partition and separate possession, court can pass a final decree for mesne profits 
without previously passing a preliminary decree for same [Swaminatha v Gopalaswami 
A1939 M 81; see notes to Or20 r 12 ante p516]. 

When after a preliminary decree there has been an enlargement or diminution of 
shares by reason of succession or subsequent purchase or assignment, the court before 
passing final decree ought to grant a final decree in accordance with such devolutions. 
It can be done under Or 22 r 10 [Gnruhasaviah v Rnmah. AI955 Mys 6* Krishna v 
Mandeshwar, A1921 P 296; Sham v Kir pal. A1956 Pepsu 97; Jagannath v Sudorsam 
AI961 Or 140]. Where a compromise is entered into between the parties after preliminary 
decree which has a vital bearing on the allotment of properties among the sharers, the 
court should embody it as fresh directions for passing final decree [SubromatUa v 
Thangommal, A1965 M 305]. 


Or 20 r 12 cannot at all apply to a partition suit and the profits to be accounted 
for are not mesne profits. A partition suit is covered by Or 20 rl8 v 

Bhavanna. A1957 AP 766; Basavayya v Gnravayya, A1951 M 938 FB: 1951, 2 MLJ 1761. 
Scope of preliminary decree in partition suit—Claim of a co-owner for profits past and 
future IS not for “mesne profits" and this rule and not r 12 applies. Even after preliminary 
decree court may give directions as to future profits, common liabilities &c not staled 
m the preliminary decree v Gnravayya. sup: Basu Bchera v Dombarti 

y^’nkafa v Veeraiyya, A1955 AP 172; Satyanarayana v MallH^arjuna, 
AI960 AP 45- Ponnuswami v Santhappa. A1963 M I7I]. Application for enquiry into 
profits be at the stage of execution of final decree for partition v 

AI957 M 184]. Form and contents of preliminary decree indicated [Ar< 7 ram v 
.V7/>v7 AI942 C 300]. A decree passed under rl8(/) directing partition by Collector 
cannot be said to be a preliminary decree [Narasn v Narayan. A1959 Mys 233], 

♦ r property cannot be conveniently partitioned or 

partition affects the intrinsic value of the property—Partition Act gives that power only 

WW/wIlT A*952 C 893- CONTR.^: Pannalal v 

^ CU 144], Provision of owelty or equality of partition in partition of 
joint family properties [see Swaminatha v O/// Receiver. A1957 SC 577; 1957 SCR 775], 

whh thk^ r partition is to be effected by the Collector in accordance with s 54 read 

tion U sho ’’ commissioner for parti- 

actual oartmol under s 54 to the collector for m^ing 

folldil^' If the r u '',^"^''''""1/1. A1971 B 26 (Ramahai v Aiumt. A1945 B 338 FB 
folld)]. If the Collector is unable or declines to effect partition, the court will aoDoint 

commissioner I«n;i< 7 r/<, v Swarnamoyee. 44 CWN 1141. Where the parties have enter- 
about the “f""" preliminary decree, the collector has no jurrsdiction to enouire 

1 nc court pacing the prcliminarj- decree has competence and dutv to take into account 
he compmmise and to pass afresh deeree [Shamhhu v kL ° 97 

(Snbramanta v Thansammal A 106 S \f los ».«i a i- • Mys yt 

declaratmrdecre'T^i’hich " if Z7ln7 “’d* d'"*"'*”' partTtion"is“ a” mS 

A1942 B 44: Elokes/,ee v Ln/a. Awfb 6%]""* 

dis/wry V SuX“24"®cl25.'‘’742‘'°"l’ CWn''w share" see 

fon"L•^L‘^Thlr:^S^aT\hrSef‘r r. ^.y^UThoa. 

V Dhanalakshmi. AI960 M 391] A making them parties [Pero’flsu’awi 

in the original suit for naVtition oueht to he le implicit 

V Damn, A1964 Or 94]. Tmnortanco of rm ? * xmmn decree [/Tniii/a 

in the Code relating to final decree in strictly following the procedure 

A1935 PC 12]. partition suit fG»rn„ v Ditto. 39 CWN 377: 


agricultural land^^locT not cnrih^Tp^intmem o/T'partition of property other th 
injunction restraining a partv from •?u \ court can grant 

land I Shankar v Behari A1925 L 445 ] receiver’s possession of agricultui 
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or deficiency of court fee without stating the consequences of non-payment, the court 
can extend time [Idumba v Pethi, 43 M 357; Ram Ch v Kandasami, A1950 M 1; Mukund 

V Gopal AI950 A 536]. 

A compromise decree in a partition suit allotting and specifying the properties allotted 
to the share of each party is a final decree and nothing remains to be done except to 
engross it on stamped paper \_Raghiibar v Ajodhya, A1945 P 482]. Allowance of costs 
in partition suits [Satyd v S, 10 CU 503; Nawab v Bhawani, 34 C 878]. 

Movable Property. In the case of partition of movable property, before a pre¬ 
liminary decree is passed the court must determine whether the items disputed by the 
defendant do in fact exist and if so in whose possession they are and what their value 
is iRam Samujh V Bikramjit, 50 IC 876]. 

Filial Decree. Notice of final decree proceedings is mandatory but decree passed 
without service of notice on parties to preliminary decree is not null and void [Rajkishore 

V Nilamani, A1968 Or 140; Swarnamoyee v Debendranath, AI964 Or 55]. A final decree 
in a partition suit must be stamped as an instrument of partition under s2(75) and Art 25 
of the Stamp Act Uatindra v Bejoy, 32 C 483; Balaram v Ramkrihna. 29B 366]. 

Appeal. (See notes under Or 20, r 16). When in a suit for partition the court makes 
a final order allotting shares to respective parties, the order is a decree and hence appeal- 
able notwithstanding the fact that it is not engrossed on non-judicial stamp paper [M L 
Manjappa v Kalyani, A1971 Mys 350]. Where a final decree is passed in a partition suit 
pending appeal against preliminary decree, and no appeal has been filed against the final 
decree, the appeal against the preliminary decree can proceed [Bibi Wahidunnissa v 
Deepnarain, 20 CWN 1174 FB]. A first appeal to the High Court from the final decree 
is really in the nature of a second appeal in which only questions of law and principle 
can be considered iJogeshwar v Rijhan, A1938 P 104]. 

19. Decree when set-off is allowed. —(7) Where the defendant has been 
allowed a set-off against the claim of the plaintiff, the decree shall state what 
amount is due to the plaintiff and what amount is due to the defendant, and 
shall be for the recovery of any sum which appears to be due to either party, [a] 

Appeal from decree relating to set-off.—^2) Any decree passed in a suit in 
which a set-off is claimed shall be subject to the same provisions in respect of 
appeal to which it would have been subject if no set-off had been claimed. 

(5) The provisions of this rule shall apply whether the set-off is admissible 
under rule 6 of Order VIII or otherwise. 

[Sub-rule (1) amended in Allahabad]. 


High Court A 


II 


endment 


ALLAHABAD (Notn No. 1353/35 (a)-3; 21-3-1936).— In sub-rule (/) substitute a 
comma for the full-stop at the end; and at the end add the following : — 

“but no decree shall be passed against the plaintiff unless the claim to set off was 
within limitation on the date on which the written statement was presented.” 


Scope and Application. This rule should be read with Or 8, r 6 (see notes 
ante p 405) from which it does not detract anything. If plaintiff’s case fails there can still 
be a decree in defendant’s favour [Jackson v Hockley, 88 CLJ 90; see notes to Or 20, 
rl6]. It provides for the cases in which a decree can be made in favour of the defend¬ 
ant [Misra V Benarasi, 3 ALT 233]. It also covers claims for equitable set-off [Vyravan 
v Srimati, 30 MLJ 59; Narendra v Ashutosh, 35 CWN 17; see notes to Or8,r6]. 

This rule which enables a defendant to obtain a decree against the plaintiff in res¬ 
pect of counter-claim is only applicable where defendant has been allowed to set 
off a demand [Tilak v Soudamine^e, 25 WR 275]. The intention is that only one decree 
is to be drawn up in a suit in which set-off is claimed disposing of the entire matters in 
controversy [Sheo Pd v I M Mills, 39 IC 508 : 65 PWR 1917]. Where in a suit by a Bank 
for money due on overdraft defendant claimed return of shares pledged or in the alterna¬ 
tive set-ott of value of shares and paid court-fees on the claim it is just and proper to 
ascertain the value of the shares and pass a decree in terms of r 19(7) [C & I Bank Ld v 
Kanakachalam, AI966 AP 246], In a suit for accounts a decree may be passed in favour 
of defendant (see notes under Or 20, r 16). Execution in cases of cross-decrees [Or 21, 
rl8: Or 21, rn(2)(g)]. 

Appeal. Sub-r (2) makes it clear that appeals from decrees relating to set-off will 
lie to the courts to which appeals in respect of the original claim would lie. 

20. Certified copies of judgment and decree to be furnished .—Certified 

S—CPC 34 
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copies of the judgment and decree shall be furnished to the parties on application 
to the Court, [b] and at their expense, [b] 

[Rule renumbered as sub-rule (1), amended and sub-rule (2) added in Bom; Rule 
substituted in MP; R 21 added in All]. 


f ‘ 


I 


High Court Amendments 

BOMBAY.— Renumber the rule as sub-rule (/) and in the rule so re-numbered after 
the words “to the Court” add “having custody of the record”. 

(/)) Add sub-rule (2) as below : — 

(2) The application may be made by the party himself or by his recognised agent 

or by his pleader and may also be sent by post.” (1-11-1965). 

MADHYA PRADESH.—For rule 20 substitute the following : — 

“20. Certified copies of judgm,ent and decree shall be furnished to the parties on 
application, and at their expense. Applications for copies may be presented in person or 

by an agent or a pleader or sent by post to the head copyist of the office at the place 

where the record from which the copies are applied for, will eventually be deposited 
for safe custody. When copies from a record in the temporary custody of a Court at a 
station where there is no record room are required, applications may be presented in person 
or by an agent or a pleader to the Senior Judge at that station : 

Provided that the Judge shall neither comply with applications received by post nor 
send copies by post.” (13-6-1952). 

ALLAHABAD. [Notn No. I953/35(fl) of 22-5-1915 & Notn No. 6056/35(fl)-4(3) of 
l-11-1941]— Add the following new rule 21 : — 

fL Every decree and order as defined in section 2, other than a decree or order 

o| a court of small causes or of a court in the exercise of the jurisdiction of a court of 
: i^all causes, shall be drawn up in the court vernacular, or in English, if the court so 

soon as such decree or order has been drawn up, and before it is signed, 
jHe Munsarim shall cause a notice to be posted on the notice board stating that the 
7 ^^^ecree or order has been drawn up, and that any party or the pleader of any party may. 
w ^within six working days from the date of such notice, peruse the draft decree or order 

N with the Munsarim an objection to it on the ground that 

there is in the judgment a verbal error or some accidental defect not affecting a 
s><Vmatcrial part of the case, or that such decree or order is at variance with the judgment 
or contains some clerical or arithmetical error. Such objection shall state clearly what 

^ is the error, defect, or variance alleged, and shall be signed and dated by the person 
J making it. 

(2) If any such objection be filed on or before the date specified in the notice the 


Ci% 


Munsarim shall enter the case in the earliest weekly list practicable and shall, on the 

cQ date fixed put up the objection together with the record before the Judge who pronounced 

J the judgment, or, if such Judge has ceased to be the Judge of the court, before the Judge 

then presiding. ^ 

(S) Jf no objection has been filed on or before the date specified in the notice, or 
If an objection has been filed and disallowed, the Munsarim shall date the decree as of 
the day on which the judgment was pronounced and shall lay it before the Judge for 
signature m accordance with the provisions of rules T^nd 8 ^ 

I" been allowed, the correction or 

alteration directed by the Judge shall be made. Every such correction or alteration in 

iccSnce 'with ,h bandwriting. A decree amended 

accordance With the correction or alteration directed by the Judge shall be dra^Ti 

up, and the Munsarim shall date the decree as of wK- k ^ ° 

i.dsmml. .ppT.‘mO,4T'',’jS' "st' 

of judgments, decrees and order [//i re Ba/na 2 CLR 5531 r'o copies 

TO bound to etVo oopioit ol judgntcni. to p.rtlo, [iL/tJ v CWo^ 7 "'bHCr““’aC ?30l' 

delegated to receive it fEruyir v /?. A1928 L 759^ ^ ministerial officer 

who^IJe’"!'"right to' inspect 'fhem'“ Af to'^rigJt "of^" documents to person 

12th hd. p 697. ”8bt of mspeetton. see Sarkafs Evidence. 
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